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E being well fatisfied af the Learning 

and Judgment of the Author, do ap- 
Prove of the Printing and Publiſhing the 
Reports of Robert Skinner, late of the Inner 
Tiempie, Elqgj, © R ” 
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Chief Juſtice of his Majeſty's Court 
7s of Common Pleas, ' © 
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Us offering this Volume of Reports to your 
B Lordſhip's Patronage, I beg Leave to call 
to your Remembrance a Perſon whom You 
honoured with your Friendſhip when living; One 
whoſe near Relation to my ſelf forbids me to 
attempt his Character; But your Lordſhip, with 
my Lords the Judges, having given a publick 
and an honourable Teſtimony of his Learning 
and Judgment, this is the faireſt Monument 
which can be raiſed to his Memory, and their 
Lordſhip's Name, will be to ſucceeding Ages 
the MA laſting Inſcription. . 


Ihe greater Part of theſe Reports are Caſes 
Adjudged in the Court of King's Bench, whilſt 
the Lord Chief Juſtice Holt preſided, and your 
Lordſhip's Father, and your near Relation Sir 
Giles Eyre, were Judges in that Court; Names 
— | " which. 
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which will always be had in the higheſt Vene- 
ration amongſt the Profeſſors of the Law; and 
your Lordihip will judge of che Faithful- 
neſs of theſe Reports, by comparing them with 
that valuable Collection of Caſes in Your o. 
Poſſeſſion, which were taken during that Period 
of Time: By this Teſt, and your Lordſhips 
„„ Judgment They deſire to be tried; if they 
Gn ne merit your Approbation, that will be the Stamp 
which can give them Credit, and 'tis thus they 
may come to be Authorities in the Courts of 
F | ; 
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The Author of the following Reports did 
not live to enjoy the reaſonable Expedtation of 
his Labours; Bur he lived to fee that early 
Proſpect which your Lordſhip then gave of 
your future Grearnefs; He obferved thoſe Qua- 
lifcations which have fince fo eminently diſtin- 
guiſhed your Lordſhip in the Service of the 
=_ Pablick ; thofe Seeds of Virtue and Learning 

| + are fince happily grown up and flouriſh, We 
1 ſee your Lordſhip adorned with every Grace 
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and good Quality, and with the 8 Ap- | a 
probation advared to one of the Higheſt = i 
Places of Fudicature ; and as true Merit will -  - 
ver endeayour to be productive of it ſelf, wre Mt- 
find your Lordſhip by a natural Diſpoſition. | 
drawing Merit out of Obſcurity, and by encou b 
raging Men of Learning, You point out to us <_|./ 


r ws 135 
the only Path which led Yon to your own 

1 Advancement. 5 3 
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From ſuch Beginnings you foon became an 
Ornament to the Bar, and having there dib - 
charged with Reputation one of the moſt im- 
portant Civil Offices, it was for You! an eaſy 
Step to the Bench; And if we attend to your 

Lordſhip from your feſt Advance to the Bench, 
For thete diſplayed ſuch Sttength of Reaſon, 
ſich Compaſs of Knowledge and Clearneſßb of 
Judgment, that we muſt lament the Inobſervans 
cy of thoſe Times, which! did not ſooner call 
your Lordſhip to preſide In a Court of Juſtice 
at Length Juſtice is done to Merit, and your 
_ Lordſhip is now ſeated in the Court of Com- 

mon Pleas, where your great Candour in Judg- 
ment, and Accuracy in Piſtinction, together 
with your comprehenſive Knowledge in the 
Lau, appear in the moſt proper Light; they give 
a general Satisfaction to all who apply to You 
for Redreſs, and reflect Honour upon the Roy- 
al Hand who placed You. in that Chief Seat of 
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Through theſe ſeveral Degrees of Honour, 
your Lordfhip has 6ndufted your ſelf with the 
_- -_. - greateſt Prudence and Courage, as well as with - 
-_ _-*  the.{tricteſt Juſtice and Integrity, though there TE 
bhave been Times, and Exigencies of Affaits, 
wich might have baffled the wiſeſt Counſels, _ 
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ken the beſt formed Reſolutions ; bur 
- your Lordſhip by a rare Feliciry has enjoyed 
the Royal Favour. in three ſucceeding Reigns, 
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to be the of 
that the Profeflors of 


in each of which there was an equal Diſpoſi- 
tion to reward the Services of ſo faithful and 
able A Servant. i Dig all of 
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our Lordſhip's Hap- 


pineſs can be wiſhed, beſide the long Continu- 
_ ance of it; And that You may always enjoy the 
Eſteem of Good Men, that You may. continue 
atron of Learning and Merit, and 


the Law may flouriſh un- 
der Your Influence and Direction, is the Wiſh 
of Many, and of no One more, than off 


MMDtäievoted humble Servant 


„ Math. Skinner. 
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2. IN Ejedione frwæ between Lon Broub 


of St. Catherine's, which is a Cowoxtion conſiſting of the 


Maſter, Bꝛethren, aud Siſters ; and in this Caſe it was 
ſaid; that where there is a Common Seal put to a Deed, 


- - that is Title enough of it ſelf without Witneſs to pzove 


it, o2 that the majo2 Part of the College be agreed; 


and if it be (aſd that it was put to by the Hand of a 
Stranger, that ſhall be pzoved on the Side that ſays ſo. 
Sir Robert Atkyns moved that they might declare by the 


Name of Lozd Brounker, Maſter, &c. fo2 that if they 


ſhould declare by'the Mame: of Maſter, Brethren, &c. ge- 
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he ſhould be tricked fo2 Confeflin of Leaſe by the Maſter, 


| ceſlit, it will ſo appear well enough. 


ſhall be intended the lawful Maſter ; wherefoze by Con- 
ſent they declared by Name of Lo Brounker, Maſter, cc. 
and took out a new ©Ozigtnal, and Sir Robert Atkyns | 
confefſey' Leake, Entry and Putter: And twas ſaid in. 
this Cale, that Where the Cauſe is by Dziginal, tis a 
Favour of the Contt whether they chall have an Impar⸗ 
lance o: not. And after, Torm. Trin. 35 Car. 2. R. B. 
an Exception was taken by Pollexfen fo; not naming 
by Name, but only generally in Pleading. 
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Condition to Joan Cock and Nicholas Cock ; and a Pre- 
cipe is bzought againſt Joan Cock and Nicholas Cock a 
Stranger, and a Recovery with ſingle Goucher had to 
the Cle of Joan Cock and her Heirs; and after the Con⸗ 
dition is bzoken, and the Leflees enter, Joan Cock grants 
the Reverſion, Leflees fox Life die, and Defendant avows 
fo2 the Rent reſerved upon the Leaſe fo Minety-nine Pears, 
as claiming under the Gzantee of the Reverſion, 
They agreed it was a Diſcontinuante, and a toztious 
Reverſion in Fee, out ok which the Leaſe was made; 
but ik by Surrender this tozttous Reverſion being gone, 
the Leaſe ſhould be ſo too, was the Doubt of the Caſe. 
Saunders took it to be, as if he had made a Leaſe having 
no Eſtate, and after purchaſed, it cheuld be a Leaſe by 
Eſtoppel : And Pemberton Chief Juſtice held it to be by 
Eſtoppel, though an Inteteſt paſt at pꝛeſent, 'the'Lefſo2 
having a wꝛongkul Eſtate: Polden in this Cate that Leaſe 
koꝛ Ninety- nine Pears ſhould not have bound the Jfſue- in 
Cail ; but not by ſuffering a Recovery it doth bind the 
peirs; holden likewiſe that the Precipe being againf the 
true Tenant, though a Stranger be joined, pet well 
enough, and every Dap's Experience: and 'Pollexfen 
kad, if Tenant in Tail diſcontinue fox Life, and grant 
the toztious Reverſion to a Stranger, and Tenant for 
Life ſurrender to the Stranger, that now Tenant in 
Tail is ſeiſed again in Tail. Jt was ſtirred in this Cale, 
whether Joan Cock by accepting the Surrender wis re- 
mitted; Pais. M. 34 Car! 2. 31, . 
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4. DOndition of a Bond was, that after Arrival of a 
Ship from ſuch and ſuch Places, that A. ſhould 
pay ten Pounds and twelve Pence per Month koꝛ every 
Pound fo? every Month; and if the ſaid Ship be driven 
. baek, ſtay' d or hindred by Diſtreſs of Weather, 0? Leak- 
age, ſo that ſhe return not, then upon Payment of ten 
Pounds, Condition to be void. Defendant pleads, that 
by Reaſon of' the Perils of the Sea, the ſaid Ship was 
drowned in the Sea: The Queſtion was, whether this 
was an Hindzance within the Mozds of the Condition, 
and holden it was + But Pemberton ſaid, that if they hav 
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by Leakage cz Diſtreſs of Weather, and that had been ſet 
.fozt in Pleading, it would, not have been * 20 
en an (oz 5 erer 
, 
fr Mexander Fraß Ier's Caſe in ; Chanery. 


ment, &c, ot the Body ok an Jdeot, and the Care, 
Diſpoſition, &c. ok the Profits of his Lands to Sir Al 
ander Fraſier, his Exetutoꝛs, er- N ae, 
during the Ideoey, Sc. 
Q. It his Execurozs 07 aligns ſhall have it? 
Argued, That it you conſider the Perſon tis grantable, 


be it Paiſoner in Mar, UGinlain, &c. So likewiſe the E. 


ſtate, that here the King hath- not a Freehold, but only a 

| Chattel in the Lands ; and that the Truſt is coupled with 

an Intereſt, which the King hath granted wholly out of 
bim. His Inteteſt is during the Jdeocy, which be hath 
granted during the Jdeocy, that this Cale differs nothing 
from a Mardchip, which the Ming might grant over to 
another; and that ſhall be a Chattel in him, and go to 

his Executozs : The bh here: is no Skill required, but 
. only to pꝛobide N 

and to repair his — & c. and that the better pour 

Ideot is -p2ovided-fo2, the longer he will live; and ſo the 


well perkozming the Duty is the Jntereſt of bim who is 


to perkoꝛm it. And Wallop laid, that though by a Gꝛant 


of the Care, &c. in — (ods, it ſhould not go ta 


Afligns ; pet when Alngns ate named it ſhall, and cited 
11 E. 4. 1. and the Caſe of Squib and Coming adjudged 
in the Exchequer fo2 a Teller 's Place there, purſuant to 
11 E. 4. So here; Sollicitor Finch argued econtra, After 
taking the Differences between Jdeot and Lunaticks ag 
to the Pyzoperty, he ſaid as to the Care and Pzotettion 
which the King had over them, they were alike ; and ſaid, 
that if the Wing granted a Lunatick to one and bis Exec: 


tozs, no one would queſtion but it determined with the 


Death of the G2antee ; and he ſaid in this Caſe of an 
Ideot, that the Land ſhould. not go to Executoꝛs, 8c. 
and the Cuſtody be determined as to the Body 3 but that 

it Gould be deen with the Wort: 7 5 JIA 


b E King OA the Euſtody, "Cuitian, « Gobern · 


I 


koz the Jdeot and his Family, 
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Lord Chancellor told them, that here they. rely d upon the 
Parity between a Wardſhip and an Jdeocy, whichthis 
Cale did not bear ;; fo2 that the Ming han the Clardſhip 
of the Heir as Part of his Seigniozp, and a Fruit and 
Ser bite reſerved on the Tenure ; and that the King might 
grant the Clardſhip of the Peir of J. S. cum in manibus 
noſtris venerit ; not ſo of an Jveocy, which the King had 
by Reaſon of his Pꝛerogative, in ſo high a Degree, that 
peradventure he cannot put it fo far off of his Reach, 
but he map at any Time recall it; and therefoze queſtioned, 
ik Gzant of an Tveot during his Weoty were good; but 
that the King might avoid it, fo2 the King hath this jure 
protectionis Regiæ, and the Ptofits of the Land as a 
 Conſequent to inable him to perfozm this royal Truſt ; 
and he ſays, that ſince the Time of. the Statute de præ- 
rogativa Regis, there never was a Patent with the TUozws 
Executoꝛs, &c. in it; but however, he ſaid the Inqui⸗ 
ſition here found, was, that the Party had been an Jdeot 
per Octo An. jam ultimè elapſos, which is plainly repugnant, 
fo2 no one can be an Ideot, but a natavitate, and that is 
the Reaſon it ſhall be try'd by Jiiſpettion, ko; that it may 
be diſcerned, but lo cannot Lunacy, &c. See Beverley's 
"Cale, 4 Rep. , , ol 


1 


Prattle and King 


- A poſſeſſed of a Term ko; Peats,-makes an Under: 
II. Leaſe fo2 Part of the Years, reſerving a Rent, 
and makes his Executoz, and dies; his Executoz bzings 
an Action fo2 the Rent in the debet & detinet, and after 
Qervict twas moved. in Arreſt of Iydgment, per Holt ; 
that it ſhould have been fn the Detinetz fo2 that the Rent 
is incident to the Reverſion, and that he hath the Rever- 
ſion as Exechtoz ; and therefoze the Action ſhall be fntend- 
ed to be byotight as Executoz, and ſo otight to be in the 
Detinet ; but the Court ſaid, of ſuch Things as lie in 
manual Occupation, oz whereof manual Occupation hath 
been had, as Goods, &c. the Executoz is not bound to 
name himſelf Executoz; and then it will be good in the 
Debet & Detinet ; but fo2 a Choſe in Action, it ſhall al- 
was be in the Detinet, fo2-that till it be recovered, tis 
not atis; aw fox this de ſhall Keks name himelf 
| TOE TE. recu- 
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Exeriito);'bur'a Leate tor Pearg ts Aﬀets in the Hands M4 
the Exetutoz fox the whole Leaſe at firft ; therefoze he need 
not nume bimſelf Executoz; but ik he doth name himſelf 


 - 


Executoz, he muſt then kay detiner only : Therefoze Judg- 


ment fo? the Plaintiff niſi. Vid. 6 E. 4. 1. 
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» Jones 150. . K CUrit of Erroz was bzought upon a Judgment 
Raym. 459. in C. B. where the Caſe was, The King demiſe 
his Revenue of the Kingdom of Ireland to Jones, King- 
dom, and ſeven. oz eight fo2. five Pears, fo2. which they 
were, &c. And among the Farmers it was covenanted 
and agreed, that each of them Gould have 150 J. Quar- 
terly to accrew due to him, which he ſhould not take out 
of their Stock; but it ſhould be as Boney lent to the 
Stock, fo2 which be ſhould receive Intereſt at the Rate 
of ten Pounds per Cent. until the End of the five Pears, 
and then to be pald each one pro rata portione, and the 
Surpluſage to be divided ; and if any die within the five 
Pears, then that One hundzed and fifty Pounds, &c. and 
Intereſt to be paid to his Executozs; and the remaining 
Money (if any) not to go to the Executozss. They kur. 
ther covenanted, that none ſhall aſſign his Jntereſt with⸗ 
out the Conſent of' Four : Kingdom lived till within a 
Month of five Pears expired, and then, with Conſent of 
Four, aſſigns his Jntereſt to Lem, Kingdom and Dawſon 
wichin a Month of the five Years Expiration, and dy'd; and 
if his Allignees ſhall have an Jntereſt in the CUhole, oz 
bis Executozs have onkp the One htmd2ed and fifty Pounds 
Quarterly to be paid, and Intereſt fo2 it, was the firſt 
Point: The ſecond Point was, if where (as here they did) 
ſeveral covenant ſeparatim & reſpectim & non conjunc- 
tim, no? one fo2 another, but every one foz himſelf, doth 
_ covenant, agreavit, &c. An Acton of Covenant being 
bought by one againſt the Reſt jointly ; if this be well 
bzought : In this Caſe it was not covenanted that Pay- 
ment (hall be made to the Aſſignee. 1 Point per Pollexfen. 
If a Leaſe fo2 Pears be made reſerving.a Rent, and 
Arrearages incur, and then he fn Reverſion grants the 
Kent and all Arrears; can the Lefſee in an Adion of 
Debt fo2 the Arrears plead, you have granted the Arrears? 


Jf 


U 
18 
5 
4 
1 W- 
4 
TY 
4 
- 2 
7 * 
4 
3 
N 
8 * 4 
# IS 
5 
*; 
F y. 
* 
7 
. * 
1 
1 * 1 
8 
1 
* = 7 
1 
s — 1 
4 wy 
* 5 3 
"FA 
= -- 
= 
© Se 
WW 
_ 
» - 
"of "8 > 
4 AK 
* A N 
5 4 1 
4 4. i & 
% 1% 4 
Ap 2 g 
8 
„ 
4 
10 
1 2 
= 
F 4 
3 5 x 
___ 
1 
„ 
= 
* ** Þ 
Ro 
1 
<A 
= 
1 * 
1 
-— 7 
2 
_—_ 
2 
3 
8 
Io 
8 
7 
es 
ee 
* « 
= 
** 
3 
IP 
$. 
" 
2 
* 
& 
4 
2 
q Ne 
05S 
BY 
* 
* 
* 4 
1 
2 
* 
* » 
& 
7 
y 4 
F 
=: 
* 
FS. 
17 
2 
2 
1 
8 
3 A 
2 
. 
o 
0 
x he 
"I 
"> 
"$f 
"IP 
8 
1 
"oF 
* 
7 
7 
1 
7 
Wi. 
; 
ob 
2 
” 2 
7 
Aa 
2” 
TA 
Wo” 
2 | 
= 
Ef 
. , 
.RKXE 4 
5 
I 
2 
l 
* 
* 
b 


: En e ee eee, a eee eee, . e e ee y cn 92 OY 4 
- ; Y 
e *2 . . 4 i 
| 4 1 „ wal 

a} g * * 1 SM F . 

& &  W 4 „ OE = OTE, 
— ie 
— — — | —— | 

3 you —_— - _— * N 


| J.. 19 ik © 221010 ck, 0 4 Ton 
YU; WHO: MN Action, perſonal: W's and 
there 12 bel It nd aſign able. Fun: Wy Ch 4 £77 
Maynard held, that art mag d Nenn 
the Arreaug inrurred. wers not, Rffiguable,. than the 
Falſe: to come: wag, 3: be kan, there was an Agreemect 
tmplied that they could aflign, fo2 by ſaying they wall. 
aflign without Leave of Four, is pzegnant thats by Leave 
of Four they ſhall afligy,; ik that be the. Senſe, then Af- 
ſignee ſhall be in he Steab or Angus, and ſhail bent the 
Pꝛoſit and Loſs, &c. De ſays, if there be four Jointe⸗ 


nants, and | . 
ah, it ſhall 1 ng venant: ch 1 not hold 
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of A. A. is attatnitedof” Feist ar 
ters not dor the Forfeiture.” 'B.'enters, and if his Entry 
abe en not, is the'Durition : In this Caſe, the 
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der of the fame Lajiv to B. kb commence after the Death, 


enver, Foxfeſture, oz other Determination of theEttate 


DSurr 


* 


King's Pardon wought nothing, kor the Wing cannot 


Have a-Copyhbld 'Effate by Foxfetture, fo? the Baleneſs-of 


the Eſtate, Fc. Finch, Solicitor fo2 the Plaintiff, agreed; 
That Copyhold Eftate is not foxfeited by Commilon of 


. 


that, fo} Convition of Felonp ts not a Foxeiture without a 
Cuffom then de ee 1. 12 | h a 


Fofeiture; he ſaid, that fo2 this Foxfeiture, the Low 


could not enter, ko; that he had granted away his Right; 


Winch 27. 


that the Perſon attainted could not have it, fo2 that he 


was a dead Perſon in Law, and could take nothing but 


ko the King ; he aid likewiſe, that by Fozkeiture Copy: 


bold is extinguiſhed, and lo determined. And put the Cale, 


Toenkbowwer fo? Life, Remainder as here, takes a Leaſe foz 


Years, that is an Extinguiſhment of the Copphold E⸗ 
ſkate, and a Determination ok it; ſo that he in Rever⸗ 
ſion ſhall enter: pe ſaid, that true it is, fo2 a Foꝛkeiture 
the Lozd ſhall enter, and not he in Remainder, as it is 
W holden 


4 


The Spitietal:Covrt;. he ppapen Probibition, forthat 
{t is anidle'Coſtorn ;:antthat/ where *Codrts be Plena 
| fot an idle Lultor 


dba Caſe oc Fopſalliand Fetves, Hb. 155 but was be. 


that here denden 
ap: So that it 
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nd pardoned; the Lowen- 


Felonp, without a Cuſtom ;\he ſaid, he-might agree to 


. in end oe conliverd'the Mods Death; Surren. 
Der, o: other Determination; he ſatd, that here was a 
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boden in Podger' 2 ED where 'tis to begin 


LOW. * 3 los; 196,56 2 Inſt. n 1 . 


Iz, 
1 Wig Firſt conliver. what Manner of 4 
this is, and de lad twas in the Mature. of a 
keiture, in tetpen of Cenüre onlp.z and 
| were L02d and 
- lonp; chat living the Tenant nothing veſts in the Low. 
befoze Entrp, 92 4 the King ( 
fice-foutnd ; but if the Party be erecuten.then 
ty, the Law caſts the Freehold. upon. ide Lo g 
without Entry oz Dflice. : pe (ald, that-now tp 


TN 


ok Inheritance at Common Lato, and are, 


that therefoze 


there hall de | 
bekoze Entry. Got not veſt in the Lo Mio any 
Lozd's Will, whether he will entet, a 

the Foxfefture, 02 not; Je map be, the 
available as the LN 


9.0.16. in the in the 


t cht the Low might 


avow for the Services ol his s cane der 19 N. B. fk de 


cited 8 B. a. 
W had entered; then the. 


will, and is not de lr to enter 


d kan this 
Tit. Avowry. Be aps, if the 


after the Death of the firſt Tenant fo2 Life. pe cited 


if holden of. him) before Df- 
foz Meceſ- 
Bing, 


em, 
Coppbold Eſtates have many Qualities incident to Eſtates 


overned by the 


enefit of 
— 5 gre as 


ture 54 7 5 
* 3 
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9 * 4: 
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t there 
Tenant, aid. Tenant 1 6 rl o Fe- 


ſcſfio fratris ot them; and ſo hett theEtate 


Copyholder in Reberſion might have, entered, not fo: the 


Tante ture, but kor that the Ellate is determin'd and merg v 


in the Lozd's Hands. 


Chief Juſtice Pemberton bely, That the Entry of the 
Lon ſeemed not material, but that the Eſtate would be in 


him, pꝛeſently without Seizure ; and that Selzure was 


in Nature of an Habere facias poſſeſſionem at Common 


Law: And Dolbin ſatd, if Copyholder commit Waſte, 


the Loꝛd may make a Leale befoze Entry, which Saunders 


did not much oppole : And Co Pemberton ſaid he might _. 


bung an Ation of Treſpaſs ; and peradventure no Entry 


needful to maintain an Atton f02 mean Profits, Curia ad⸗ 
vilare yult, 


2 


Jones 170, 10. as 
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One and "Twenty, viz. quatnordecim annor', 
plius, at Abergavenny in t 


Guardian; ad, 
than {ven Pers. 


"Tent. — 33 6 Gar 2. * B. 


." "-appeated 972 3 and after decem a 
gainff him, beought-'® Crit 835 Ertoz, und allgnen this 
ker Erroz, how that he being uin Infant within rhe Age of 
non am- 
the County of Monmouth ap- 
: where "he. would have appeared by 
thi tha wie of of Erroꝛ boze Teſte within lels 
erwarns s and in this Crit of Er- 
} pearey UKkewiſe by. Attoꝛnex: 25 Sq 
ere. £3 BJ 4s f Reini Cz 
| N „ this Crit of Erroz were 
A . e top by Attomey; where: 
| hefoe, "cannot be One and 
1 ah Pollexfen obey, That he thould . 
$6 Wen that "be had acknowledged upon the Netcom FR 
agreed pete, the iz. was hot traverſable ; but per lai, 
that when Surplul ie tontrariant oz repugnant to the 
Matter 'preceverit edged, that then it ſhall hurt; and 
cited: a Cale, where 550 declares that A. being of the 


peared- by Attozney 


Age of Sixteen became bound, &c. that here the Plaintiff 


Hall not go from this, thou it had not been material 


to have laid it oo. 


2. Pe laid that the Trial was fl, koz the Trial was 


at Abergavenny, and that the Land lap in another Coun- 


ty ; and the CUrit of Dower was bzought in London, 


— that the Trial ought. to have been where the Land 
ay 


Holt .1. To the firſt Point ſaid; That the viz. was not ma⸗ 


terial bz traverſable, and that therefoze the Party ſhould 
not be eſfopped ; and that here the Subſtance was, whe- 


ther the Party was infra ztatem oz not. 


2. He ſaid, that where Right of Land depends upon 
Infancy, there Trial of Inkancp ſhall be where the Land 


lies ; but where it doth not, where Commozancy ; and if 


no Commozancy, where the Writ is bzought 3; 0 there 


he ſhall be intended commozant. But the Chi Juſtice 
as to this Point held, that in all Caſes where the Party 
pleads 10 he was within Ige at B. and — a Place, 


9 


— EEE 


"Tom Nich f me L 


he tit 


3 . 2 AF cu worn #40, 


=_ 1 n * 4 ee 


' that there the Trial may be well enough whete tie at: 
ledgedz where no Place is alledged, there. in perſonal 


Attions where the Writ: ig bqought ; and in real Actions 


where the calc of 
there the ** 
whete.t 4.15 
„„ 

not marerial ;, and tak. . 
if, one tecites. f. dee beg Cerit, 
\ a' Day, which is. ont 9 18 pet. it t 

alter per totam Curia thel? oints wert ng 
the Judgment reverſed ni; and upon Saturday they 
ſhewed new Eres, /anii-ſ8, it mt Ger to the nert 


21 


* 


ate 
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ſticeg of the Gzant rl 
returned but oz phe, ano not 


drap ; dut tas ahſveren. thi f t 
tent, .and. that the Bec ings as.n 
as "mY e Ag Aha enough... 
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The King , Vany han. 


17 K 
is 7499 33 r To 


cy by 3 Jac. 4. incurs. a 9 if it he 
tendꝛed by Juſlices of AMiſe aup 


hath. not been tendered. by the Biſhop : It Tt. was kewiſt 
held, that though in the Inditmeut it doth. nat appear 
that it was by a Juſtice of Gaoldeltvety; pet afterlparps 
it appearing in the Placita, it was well dll enough; and: therg- 
foe this being upon a carit of Etro, the Judgment was 
affirmed : This was moved again Hill. Term following, 
and held ut ſupra ; and afterwards P. 34 Car. 2. the Court 
continued in that Opinion, though Jones ſeemed to dif- 

ſent ; and the King had bis Judgment, though Saunders 
took. Exception; fo2 that the J 
DOath being tendered to him, he recuſavit ſacramentum, 


omitting præſtare, which is the Mod of the Ad, aud tn 9 
all Pꝛecedents; but yet not allowed, ka: ik it had been te- 


cuſavit * it bad been well. , Kc. 


{! 


EE a. 


Term. It was ſald, that the Recozd was befoze two Ju- 


| Eſolved that a Refuſal of the Path 99 0 


ungment was, that the 
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128 cee en this Plant at the 

Time of the Action ral La hav nothing nit 
the Dekendant; it was moved that. this citibunten 
bat to the general Iflue'; but it was holden: a good Plea 
in Abatement, foz that an "Alon of Trovet voth not 1 
by our Cent eee a 


1 | 
n 


Th 2 be King ond Wade, 


rf n 


Ry ; A b 4 ws. gun Fore hinithed FOO 
Bartetry, which was levied by levari fac. an 


2 Jones 105. 163 4 


bk the Dutchy of Lancaſter "and had all Fines, &c. 
granted; and that the Patent was acknowledged by the 
Attozney in the Exchequer, and therefoze pzayed that he 
might have this Fine; the Court ſaid, that he muſt plead 
his Patent there, befoze they could take Notice of it 


and that .if they should pay. this Fine to him, the Clerk 
ok the Crown, who is accountable unto the Exchequer, 


would have nothing to ſhew ; and therefoze ſafd, he would 
do well to get an D2der out of the Exchequer. And Dol- 
bin ſaid, how that the Archbiſhop of Canterbury claimed 
fluch Fines in Croydon ; and how that Chief Juſtice Hide 


ene in that Court. 


7 be Chats and All Souls Calle in Oxon. 


þE College of Al Souls return, how that they 
were founded by H. 6. at the Requeſt of Hers 
ry Chichley, Archbiſhop of Canterbury, and return the 


2 Jones 174. 14. 


Statutes of their College; and that by them the Arch- 
fo2 the Time being, is to be their 


biſhop of Canterbury 


Viſitor, and by their Statutes to determine all Gzievances, 


and Turning out of Fellows; and how that W. is Arch- 
biſhop of en & c. , * 


* 


4 


Sir Thomas Culpeper thovev, pom that. de was Farmer 


would not allow them, till the Patent was n und 
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To tis Pollexfen takes two Exceptions; Firlt, they 
dem that the'Archbiſhop is to determine about Turning 
out of Fellows'z but hereby he hath no Power to admit, 
- di to determine toncerninß them, bekoze be is a Fellow, 
dor till then he is not vilitable,” no: within the Sotiety; 
dit to'this tde Court ſatd; that dy being Uiſito' he bath 


s Snevances before him, (üntecs he de particularly tied 
up by the Statute) and that ik he can put one out, and 


nied akter ſeveral Arguments. 
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Power co nomine to determine all Matters that come 


depiide him ot his Freehold, a fortiori he may determine 


- concerning his AdmiMon ; and they held further, how that 


there was no Appeal from the Utlitoz'to-any other, oꝛ to 
ahp 'befoze him ; but that he is a Judge of their own 


 Conſtituting,- and that he hath a Power arbitrary, inſo- 

much, that ic he will not meddle at all, oz not do them 
Juſtice, when he voth meodle, that pet they muſt ſubmit. 

. It appears W. was Arctibiſhop-at\the Time of the 
* Return # but it doth not appear that he was at the Time 


of the-Refuſal'z" but this too was not allowed, foz fo a 
Uiſitoz'hdulv not be able to determine a Szlevance in his 
Pꝛedeceſſoꝛs Time; but having chewed that there is a Ut- 


ftoz, it is well enough. And in determining this Cale, 
Dt. Patrick's Caſe, Dy. Withrington's Cale, Di. Ro- 


bert g Caſe; Dꝛ. Appleford's Caſe, were all remembered 


and allowed foz Law ; and a peremptozy Mandamus de- 


* C2 / 


Cockman and Farrer. 


13. T Cnant to: Life, Remainder in Tall, Remaſndex : Peer 18. 
I in Fee; Cenant in CTatl levies a Fine, and the I 46 r. 


Heir of him in Remainder in Fee fozty Pears after brings 
a Urit of Erroz ; and aligned foz Erroz, that the Writ 
of Covenant boze Teſte after the Death of the Conulſoz, 


which was admitted fo2z Erroz ; but if this Fine with 


Pꝛoclamations were not a Bar to the Tlerit of Erro, five 
Pears being paſt, was the Queſffon. Treby fo2 the Plain- 
tiff in the Crit of Erroz : A TUrit ot Erroz is a Com⸗ 


miſſion fo2 the Judges to inſpect the Fine, and ſee ik there 
be Erro? in it, oz not; now fo this Fine to be pleaded in 


Bar of this CUrit is abſurd, and againſt a plain Maxim 
in Law, non adduci poteſt exceptio ejuſdem rei cujus peti- 
: 1 tur 
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= Ss 
tur diſſolutio; 
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no beir; yet this Attainder cannot be; pleaded-in- 
llty: So likewiſe; it a Perſon be outlawed 


Ut 

bis Perſon. . Pt held, kbat an erroneous; Fine binds eit 

tis reverſed, and that be that bath Title;ts reverſe 8 Fine 
by Erxoz, hath not thereby direFly-Title:toithe: 


* 


a Fine and Pꝛoclamation, that tis will be a Bar tu xe⸗ 
verſe the Judgment, &c and like wile alf the Court held, 
that ik there had been a ſubſeguent Fine, that it would 


* 


bave barred this TUrit-of Erro to reverſe the Fine me⸗ 


cevent ; and they held likewiſe, that a Fine being-levied 


of antient Demelne, that it. ſhalt not be pleaded in War 
to a Writ of Diſczit by: the Lo2d- upon the aboveſaid 


levied in another s Name, 02 any other; Thing, whereby 
it appears never to have been a. lawful Fine, they-L 
them allde every Dap, though after five>Pears.: 1 
ment was given: here foz the Reverſal z Cited: per 
Chief Juſtice. P. 3 W. & M. R. 3. 
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Lord Brounker and Sir Robert Atkyns ; antea. 


„ Ry 
2 Jones 169. 16. J N this Caſe, theſe Things were reſolved per totam 


1 Curiam, fn the Charter of Foundation of St. Ca- 
tharine's Hoſpital, by Eleanor, Queen Dowager of Hen- 
ry III. there was this Clauſe, reſervantes nobis & Reginis 
Angliz nobis ſuccedentibus jus advocationis, & Patronatus, 
&c. The Caſe depending upon this Clauſe mainly pzoved 
this: Henr. Maria, Queen Dowager of Car. 1. granted 
the Maſterchip of St. Catharine's to George Montague, 
April 30, 1661. Catharine Queen Conſozt, granted the 


- Paſterſhip of St. Catharine's to Sit Robert Arkyns in 


1671. George Montague dies July 1681. and in Auguſt 

following, the Queen grants it to Loꝛd Brounker : Here: 

upon the Queſtion was, whether the Gzant ok Hen. 

Maria, Queen Dowager, (upon the Cows of the Char- 

9 — 
2 . 


7 


ur difſolotio.; thevefoze-if am Heir, bung . Mtit of Ex - 
re te reverſe the Attainder; of bis Anceſtoz, though: the 
Attainder bath coxupted the Bigod, to thatabe can bade 


d. a es 
that if it deſcend to. him, it wozus no Remitter, -which 
they agreed. Owen 21. Þe-taok a Difference where there 
is à Common Recovery oz Judgment pzecedent,-and then 


Paxim. And the Court ſad in C. B. where a Fine is 
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ter of Foundation) was Hood. to George Montague as a 
Gzant, 02 only as a ee oinement, to determine 
when there ſhould be a Queen 3 10 o A 
much infiſte that the "Gay wger's Jntereſt Leaſe 
1 e 9 Confort ;\ [v1 ich ik lo 5 


NE ar the Time of 


a good. Next 
kontendev, that it 


75 Jnteteft and 


Queen 5 Doth 15 te by her becothitiy; Do 
ager, there being my Moꝛzds 4 of Pie 177 WER 
à Direction; and! Ni e 
Ute, and the Law an Kot 11 fn in © 15 
defultow Bind of Indertan mik; dit k 
Tlally limtten, being an ditameitt net | 
- haps it might be-otherwiſe : They held fil 
remains a Queen after, the Death of the. 
always her Piivilege allowed her in the E 
Pemberrcon-. fad, petaybenture a Conntels dug 
named in a Ulltit Con 'Dotiffa,” therwlly ik 
an Abatement: 9s to the ſecond, 10 bel lite wolte 
it was no Office grantable in Bevertion, (though 


W- 
Ich 
fo? 
Ek BM fuch.a 

had bren co ſpe- 


wht 


6h. it 


admitted a Lay Hoſpital) and although they ffrontly at- 
gued thts Point might be found ſpectally, the Court would 
not. In this Caſe, the Nonſuit againſt Robert Atky i 


in a fozmer Trial between him and Montague the late 
ter, was given in Evidence, though the Counſel ite 
that the Maſter comes not in Pꝛivitp, and. that. there was 


more given in Evidence. here, than q the kozmer Trial. 


But Pemberton Chief Juſtice ſaid. that a Succeſſoz comes 
in under his P2edeceſſo2, and is like to an Heir and Ance- 


keſtoz. Speed's Chronicle was given in Evidence to pꝛobe 
the Death of Ifabel Queen Dowager to E. 2. and though 


Maynard ſeemed to oppoſe it, and Dolbin laid it was done 


by Conſent ; yet the Chief Juſtice ſaid, he knew not 


what better Pꝛook they could have. and Wallop laid, 


that in the Lord's Houſe, it was admitted by them ko: 


good Evidence in the Lozd ä g Cale. 
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d ten High Treaſon, was 
and demanded what he 
d not be awarded a⸗ 


* 


2 Jones 180. 17 ; O 

he had a Writ ot Ertoz, and päped it might be allowed; 
which. being read, the Coutt ozdered him to aflign-his 
Erroꝛs, which he did in propria perſona ore tenus. The 


Etro! he alugned was, that de was out of England at the 


Time of the Exigent awarded ; then be pzayed Counſel 
to maintain his. Erroz, and twas granted; and ſo. be 
was remanded. . -Atetwards the Jury being at Sar, they 
were charged to enquire of the. Iſſue between the King 
and the. Priſoner ; who aſſigned fo2 Erro?,. that he was 
dut of England, from the Beginning of December till 
November following ; and upon this, Ifſiie was joined: 
and the Jury charged to enquire whether he was beyon 


Sea, 02 in England, at the Time of the Exigent alward- 
ed; and the Pzoceſs, and the ſeveral Exactions of 


him were read. - O Kearney bp four oz fibe CUitneſſes, 
which were ſwom upon. this collateral 'Jfſue, p2oved, 


that he was at Paris from the Beginning of December 


to Joly following, the Quinto exactus being the 2d of 


June, cetutnable two Daps after : Jt was objefed, that 
e had not pꝛoved all the Time in Jſſue ; but the Court 
ald, he . having proved he. was out of England at the 

Time of the Exigent, that is the Subſtance, and the 

other immaterial ; whetefoze he was remanded after the 

Iſſue found fo2 him, and ozdered to be bzought the nert 

Dap, when they would. reverſe the Attainder ; the next 


Day he being at the Bar, the Court reverſed his Out- 


lawzy, and peeſently arraigned him upon the Indictment. 
V. 1 Cr. 365. 2. Cr. 464. 


Atony- 


at the firſt held. up bis Hand) 
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18. TN an Akon of Debt the Plaintiff declares, that 


p2omifey that A. B. houlb put in Bail, by ſuch a Day; 
and ik he did not, that then the Oefendants would pay to the 


Plaintift what ſhould be due from A. B. to him the Plain 


tiff ; and avers, that there was due from A. B. 250 1. 
that A. B. had not put in Bail, no2 had the Defendant 
paid the ſaid 250 l. aut aliquem inde denarium : Pere the 
Dekendant map either plead nil debet, oz take Jſſue upon 
the Averment, that A. B. did n | 
_ fo2 though it be true, that where the Dekendant is charged 
in a Sum certafn by Specialty, that there he ſhall not 


plead nil debet; pet when there is no Sum in certain, 


but that this is to be made appear by Averment, tis o- 
therwiſe, and an Action ok Debt lies in this and the like 
Caſes; but the Replication in ſuch Cale ought to be, 
that he oweg not the 250 J. aut aliquem inde denarium. 


Baiolms and Meniell. 
5 f 20 2 % e 201 
19. Taran was given this Tetm; in the ⸗ Cale 
Fee, having two Daughters, deviſes his Lands in Que- 
ſtion to his two Daughters and their Heirs, equally to be 


divided between them; and if they die without Iſſue, then 
all his Land to remain over to his Nephew Francis Me- 


niell. One of the Daughters dies without Jſſue ; and ik 
Francis the Mephew ſhall have this Molety, oz that it 
_ thall be to the Siſter, was the Question: This Queſtion 
was argued by Williams and Holt; Finch and Pollexfen 
having argued it bekoze. He obſerved, firſt, by the Mods 
them two and their Heirs, it being in a Mill, they were 
Tenants in Common of an Eſtate in Fee. Secondly, 
And if they died without Jſſue; Remainder, 8c. theſe 


Cows by Implication make it an Eſtate-tail ; which ha- 


raiſe croſs Remainders. pe * they were diſtinct E- 


ſtates, 


owe the Plaintiff 250 1. 


wher 24 Jones 184. 
I as A. B. was arreſted, by Gittue ok a Plaint in 
the Poultry Counter, that the Dekendant by Specialty 


be⸗ Jones 132. 


tween Holms and Meniell, which was, Tenant in J. * 


8 9888 


; Car. 2. R. R 


ſtates, and had likewiſe diſtind Determinations, and that 
'tis the Nature of a Remainder to fall in Poſſeſſion, as 
each ſeveral Eſtate whereon it depends, determineth. 
He ſeemed to take it clear, that if the Deviſe had been 
o' the two Daughters ut ſupra, Remainder- to his Son 
and peir apparent, that he d have entered peeſentlp 
upon the Death of one without Jſlue-; (ſo. if it had been 
to two Strangers ut fupra, Remainder ober (the Court 
did not admit it to be ſo clear). He allowed not the Dif- 
_ ference where the Demiſe is to two, and where to three. 
Pe mentioned a Caſe between Cumner and Colwell, where 
one ſeiſed of two Manoꝛs, Dale and Sale, gave one to 
A, in Tail, another to R. in Tail ; and if they die with- 
out Iſſue, Remainder to W. one died without Iſſue; the 
Poiety was adjudged to him in Remainder, as he had it 
of Sir Simon Degge. He cited Moor 124. Rolle, Eſtate 
839. Dyer 171, 303, 330. 2 Cr: 56. Rolle, Remainder 416. 
Holt. *Tis an Eſtate-tail by Implication, fo2 the Be- 
nefit of them in Remainder ;- and therefoze, if the De⸗ 
mile had been to J. S. when my two Daughters die with- 
out Iſſue, he ſhould not have entered till both were dead 
without Iſſue: Foz here the Law making an Eſtate tail by 
Implication, that the Mill of the Deviſoz may take Ek⸗ 
keck, having ſatisfied that, ſhall never take moze than ol 
Necelity from the Daughters; and put the Caſe cited in 
Altham's Caſe, 8th Report, where if Lands are given to 
à Pan, and the Þeirs of his Body, habendum to him 
and his Þetrs, tis an Eſtate-tail, and a Fee erpeftant ; 
if to him and his Heirs, habendum to him and the peirs 
of his Body, tis an Eſtate-tafl, 8c. Ne 
__  Trinity-Term it was argued, by Maynard and Saun- 
ders: Maynard went generally upon no Eſtate by Impli⸗ 
cation, where an erpzeſs Eſtate is given; (this the Court 
denied) and that they would not by Conſtrucion make an 
Joe of the Party, where there were not Mozds to 
1. Saunders foz2 the Daughters, endeavoured to pzove 
that the Intent of the Deviſo2 was, that Francis ſhould 
not take, till both were dead, and fo2 that the TWozds are 
plain ; (and if they die without Jſſue, then all my Lands 
to remain) one being dead without Jfſue, no Man can ſay 
they are dead without Jſſue ; and all my Lands ſhew, that 
he meant when he ſhould take, he ſhould take all: —— 
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foze he muſt have the Moiety ok the lurvining Siet, 02 
lap till che die without Jfſue too; and that de chauln do 
lo, was the Intent of the Teſtataz, who in the firf® Piace 
meant to provide koz bis own Chüdzen his two*Danghs 
ters, and their peirs, whereby they held an Etlate in Fee 
as Tenants in Common; and tk one had dyd without 
Iſlue, the other would have been her Hete, had the Cain 
gone no further. The other Wows, aud if they die 
without Iſſue, making that which was a'Fee-limple to be. 
come a Fee-Tafl by Implication,” being a Thing only ro 
the Benefit ok him in Remainder, wall never carty' moze 
than a bare Nemainder. And therefoze'M: 30. Car. 2 R. g. 
Cane and James, one gabe Lands ta A. and his peits; 
and ik A. die without peirs ok his Body, that his'St- 
ſter ſhould have 600 I. Adjudged an Eſtate in Fee: Se- 
condly, This being bis Intent, it ſtands with the Rules 
of Law) foz that he ſays, that it he had de viled in Terms ol 
Art, no Man would have denied but it had been good. 
Now the Law will by Conſtruition ſupply thoſe Wozws 
of Art, in Favour of the Teftatoz, who is by it intended 
inops Conſilii z and he (ay'd, that was the Reaſon of the 
Conſtruction- in Matthew. Manning s Caſe; fo clegtly, if 
one gives a Leaſe fo2 Pears to one fo2 his Life, de Re. 
mainder to another ; the firſt hath all the Eſtate, Ind the 
ſecond can have nothing; but fo2 that, if theoTeſtatox 
had given the Leaſe to him in Nemainder, after the 
Death of the. firſt Devilee; that yet during the Life of the 
firſt Deviſee, he might have given the Leaſe: to whom'be 
would. till the firſt Deviſee died; therefoze they conſtruen 
it good. by way of executoy Depiſe. He ſaid,” there 
might be croſs Remainders, Where two, not where thꝛee; 
and mentioned the Opinion ok Dodderidge; 2 Rolls, 281. 
in Gilbert and Wittie's Caſe. pe remembꝛed what Chief 
Juſtice Hale ſaid, in an Argument upon Sir Peter Van · 
lore's Settlement, that where the Queſtion was upon a 
Limitation of an Uſe, that fn ſuch a Caſe that would 
not be good, becauſe the Party map have Counſel ; but 
in Caſe of a Will otherwiſe. Thirdly, pe urged, that 
thoſe Caſes which were cited on the other Side, are all 
koz the upholding the Intent of the Party. _— 
The Court was unanimouſly of Opinion, that Judg- 
ment ſhould be entred fo2 the Sifter againſt Francis Meniel; 
foz Pemberton Chief Juſtice ſaid, that being a Devile it 
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teaitid#; any ſach vs Nature and Jyudence would direct: 
Oo tht te coriſirue. it ko as to wive the Land from the 
the Teffato7's/ own 'Whild, ts one moe remote, were to 
Tonffrue agent Mature; 'peſides, 1 Mods are not ſu⸗ 

Kist d, untels it be fo talen, it they die without Iſſue, 

Wbich- canno 27 ſatisfied by "One's piag without Tlie, 
and all bis Lands : So that he nende that Francis thoutb 
alte all, When he did take ; de unrees, that in a Gzant 
it would: habe been otherwiſe. Fail. that the Plaintiff might 
have entred' after che Death of one without 'Jflue ; fo2 in 
on of the | Mods are regardey rather than the Inten⸗ 
in Point. pe laid, that Hale's. Optnion accowed with 
this — 3 and he likewiſe appzoved the Difference 


* 


Accus 
Paibtoner was to be burted in the Chancet 


fille kt. up; When the Cops tame, the Sexton 


Spade but of the Sexton's Pand, and-firuck him over 
the pen that he bled. - Snell an Attomep of KR. B. 
reſtrained the Parſon, who ken upon Snell, and after ſuen 
him at the fAffiſe. Snell 'pteaded Sur ſon Aﬀavlt, and found 


fo2 him; afterwarys the Parſon ſued him fn the Spt- 
where Snell pleavs the line Plea, which 


ritual -Court, 
they refuſed ; whereupon he pfaped a ]2ohtbition ; none 
was granted ko: want of an Atﬀfvavit of the Kefuſal 
ok the Plea, fo2 the Court would as} believe they would 
reſuly fuch a N, | 


Rider 


"Galt fie governed by the Intention uf che Parties; whe- 
eder there Mer deen mes ad ne. here is e dun Jn: 


Parties; be fats; that 4 Leon. 14. is a Caſe 


Fr ** n in ate an a une Tate. | 


FA -anv the Stabe made, birt the Parſon came W 
went. to open it again: The Patton came and took the 
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a Batrſkrupt, | Seed 
che fir, th-the Serge a — 


is a menial Servant and it a'T 


judged to hade no Prall 


Bankrupt, and it is aflignev, as pid; 


a voluntary 


” Rider and Towle, it m2 * 


n Trover tb a 180 l uu Navel 
"Cafe was, that ane Portman Was a 7 2 
that he ſtodd upon hiv Pyibilege'of Patlinment ny : 
the King's Servant, aud upon that Nen Wehe 
an Arteſt; and that he ſuffereb bhnifelf to be outlityey: | 
having Rottoe of the Exigent, - Then he Is 0k 
Apprentice 5 the Dekendant, 1 1201. with bm, E 
ter that, the Montes were-allignc to the 5 
the Commimoners. W. Baldwin pro in, made two 
Points. Firſt, If a a as pong! b — Ko to make | him 
Petenten "4 
a Bankrupt, other than One-þ}otexcy f a | — 
gets Himſelf porectkd th the} Nen 67 bop, i | 
vants, at mean and 8 N 
no menial Servant, u in die Sate et Wii Wöbeit i 
who was the King's Jeweller; and 1 Trabtt : 
ege, (which 3 a 
was adjudged Clear otherwiſe). Seeonilly abt korn 
by the Uervict thothe was the: Bins" dera. Jeden 
Point, if a Banktupt, then if che 1+6 l. pars to Fowles, 
after he becanie a „is ottable 'by 
of 2« Jac. de claims undet Portman, 


vil 5 berume u 
r he berirh 4 
*Sankruptz and fo it is Part vr The Eine 21 Jac. 
Jf a Payment be upon a Bond d: Alter he be: 
came a Bartkrupt, pet thy Munep is aMigiible,a N 
be felis ey ſet 4 wm 
a Bankruptcy.; pet the Larits way 
miſlioners, and the Bonies pald; fo 


tht 1 bins 
afligned fo2 his Debts ; (per North 


wy 


Chancery woll incetpoſt totecover the Wontts. Guy ta 


288.) f Pzovſſion fo} Lite and Chiſdzen, 10 0 
11 himſelf, and o doduntatp. 
Maynard Contra. | 


15 Protection of the King's ett 10 aden ig 


So GK 4 | f lor 
- * N 
1 z * 


.. Fs . 
o x 10 


not within the Stature; ung it i8*ottijd he was ut tited; 


and delivered by Pzivilege K Parkanent ay the ods 
N eb⸗ 


he t 
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Servant. . 


| 3 a 1 Paſch ctr pe Def. 


TIAL And 


; of. November, was the Queſffon, Maynard pro Quer. 
: tian; A's he bend to. the Time ok the Arreſt. 


2. The = out an n Appeentice by 0 a Bank. £2 
rupt, is as Necefſaries foz his CUife and Childzen ; and he 
likened it to the Cate of an Inkant, where his Contract 

fo: Neceſlaries binds him, and Education of Pouth is 
neceſſary, and ought to be encouraged? Per-touts Juſtices, 
192 fir} Point, being the King's Servant, and ſa under 

be Pzotection;'of: Periiament, excuſes' Bankruptty; 

— 2 - Chlef. Juſtice and Windham, The Payment 

If. the 120 l. is not a Proviſion: Charlton and Levinz 


4 


ur C com] 10 Sir Js 1 Walter in C. B. 
22, "Ne Debt again Defendants by the Platntif,-apon | 
1 of * of rr of E 


Nc a = Ba before they dad pꝛobed her 
ie t 8 0 put in Bail. Staly paid Sir 
. of qe ow the 


ttt o_ his: Boll; and that the Erecu⸗ 

ae 55 pꝛoved the tui the 18th Day of 
that t this Payment to Sir John Wal- 
ter mas good, oz that the Ad of Bankruptcy, which was 
the Delivery of - himſelf up to Pulon, fhall have Reiattan 
to the Arreſt when he kound Ball, which was the eth Day 


Firſt, To: what Time the Bankruptcy Hall have Rela · 


11 he Second, The Arreſt was not vold, though x the 


To the Firſi,; likened it to a Bargain and Sale; 
when. intolſed, it- bath Relation to the Delivery, and to 
Selinger Tale, 4 H. 7. where an A#t of Attainder is re- 


pealed; 190 he that enters upon the Lands, upon the Tf 
tle of Attainder, betoze the Repeal, is a Treſpaſſer after 
the. Repeal... The Statute ſaith not, paying or com- 
pounding within, fix Months, it is unleſs he pay or com- 
pound: Within ſix. Months ; he took a Difference between 


—— Rela- 


2 


1 

Wn 

= 3 
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” Serjeant Bigland, to vacate the Fine; and a Rule was 


"Term Nich 3 3 Car, oY NB 


a 


Charlton denien. Walcet pro Def. 
e was not a Bankrupt, when this Money was 
paid; to be arreſted is na Crime, except to pzocure bim⸗ 


elk to-be. arreſted ; de lay nat in Pulfon upon this Ar⸗ 
reſt, but gat good Bail; per Leving Juſtice, the iM ant 
zabate makes, it .onlp an ſilegal Arreſt, though 


of the 
it may 1 between the Parties, if pzoved befoze 
the Bec Per North Chief Juſtice, the Act of 
Bankruptcy tall have Relation to the firſt Acreſt, oz 


elſe he N. get a Creditaz ta bail him, and then pay 


him; and ſo. cheat the Beit of bis Creditoss by this 
Arreſt. Per Windham and Charlton, the Bankruptcy 
ſhall haue Relation only to the Jmpziſonmeut. Nortb, 
Windham and Charlton held fe the Daſendant in the 
* We DINE pro Le e 


Seen packy s Goſs in 0 B. 


deviſed bis Lands in Norrell, alias Northill, in 


Com. Bedford, to Elizabeth. Osborne in Fee. he being 


then an Infant, and married to ane Hutchenſon, . 
W2oket without Temple. Bar ; and Serjeant Buckby: 
ing, that (hs wight levy a Sine Wiring hee Infadey; in 
Michaelmas Term 1690. he: entere a Caveat in the King's 
Silver-Office, and the Officer was every Term paid fo2 


"no Childzen'; pet in 
Trinity Term 1681. ſhe leuten a Fine; and Serjeant 
Buckby moved the Canrt by M. Serjeant Walcoc, and 


Branted ta img in the Chi irggrapber, the Clerk of the 


King's Sver, 9 — and the Man and His 


Wife; it appeared in the Pracipe unn Dedimus, bhat 


the Fine was gu Nonrell, and a Blank, wied was 
Meſumed as. a Baur te the Alias Narthill; the Fine 


Wag talen b6fo2e ons Sir Walliams Gardiner and John 


Dae, in the Ferm: Time in Londar ; and there: was an 


chen 9 3 and the =_ —4 


Relation at Common Lam and Statute Law a which 


Emorandum : That BY. 9 * his Will 


the Continizance of it; r Ructby üsing Peirx at 
Law, and Blizabeth having then 


' 


Tem Mich 33 Car. 2. E . 


frened the Wife, a and the was not ſeventcen Pears of 
Age; and there were likev iſe CUitneſſes produced to 


prove her Age ; and upon the Wotton to have the Fine 
varatcd, theſe Pꝛetevents were produced; . Hill. 3 Jac. 


| Rot: 65: Inter Thomam Cheek Quer. & Georgium Reynell 
& Etheldredam Uxor' ejus Doforc. de Tenement. in Com. 
Northamp. and it was wrote in the Margent ok the 
King's Silver, that Intratio hujus Finis vacua eſt per 
regulam Curiz, quia probatum fuit per Sacramentum 
diverſarum perſonarum in Curia hic examinat. quod E- 
theldred. ux. Geo. Reynell Mil, in fine nominat' eſt in- 


fra ætat. vigint. & unius annor. & quod non perveniet 


ad plenam ætatem fuam, uſq. viceſimum quintum diem 
Aug. An. Dom. 1606. Hill. 4 Jac. Rot. 70. Inter 
Quer. & Robert Pierpont & Gertrude x. ejus Deforc. 
de terris in Com. Derby, &c. Hie Finis vacatur per Re- 
gulam Curiæ, quia Gertrude Ux. Rob. Pierpont i in Eine no- 
minat. eſt infra ætat. vigint. & unias Annor. ideo per 
regulam Curiæ vacatur; Prima Proclamatio fuit facta 
129, die Febr. Proclamat. cefſer. per Mandatum & Ordi- 
nem Curiæ, ut patet in Rot. Curiæ. . 


Paſch. 9 Jac. Rot: 99. later Will. Shepherd. Quer. 


& Will. Wilkialon & Ann. ux. ejuſ. Deforc. de terris 


in Com., Kent Finis vacat. per Curiam quia conſtabat 


Curiæ quod Anna Wilkinfon in Fine iſto nominat. 


fuit infra ætat. decem & octo Annor. tempore intrationis 
Finis iſtios, ideo intratio vacat. per Curiam. 


In this Cale it was odered, that the Fine thould b be 


void to Elizabeth, and that ſhe ſhould not (ſuffer a fine 


till Hill. Term 1685. and that the Excmplification ſhould 


rematn in the Aer r bands. 


Robinſon. Mich. 


Quer. & Williclmum 1 alias Hutchenſon & Eliz. 
uxorem ejus Deforc. de tenement. cum pertin' in Norrill 

& alibi in Com. Bedford. de Fine levat. 28 Nov. ſuper 
1 Regular. 23 & 25 diebus inſtant. Nov. & ſuper 
audit. conſil. ex utraque parte, & de eo quod ſuper ſe- 
paralibus ſacramentis & certificationibus de ætate prædict 


Eliz. in Curia hic product. & inſpectione ejuſdem Eliz. 
1 in 


; Car. 2. Inter Richardum + Boyer 
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Attachiamento verſ. Will. Gardiner Mil. & Johan. Doe 
Gen. Commiſhonar. ad capt. finis prædict. & Hen. Og- 


<< 46+ 
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Tetm. Mich. 33 Car 2. C. B. 
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LINES 


pore cognitionis finis prædict. fuit & adhuc exiſtit infra 


quod Finis predi&* quoad przdi&' Eliz. evacuetur, & 
pro nullo habeatur & teneretur; & quod exemplificatio 


Finis illivs hic in Curia prolat. deliberetur Chirographo 
| hujus Curiæ per ipſum cuſtodiend. & ulterius Ordinatum 


eſt, quod nullus alias Finis de tenement. prædict. cum 


pertin. aut de aliqua inde parcell. ex cognitione præ- 


dict. Eliz. reeipiatur aut intretur per Cleric. Argent. Re- 
gis, aut per aliquem alium Officiar. Cleric. five Miniſtrum 
hujus Curiz, neque aliquid in poſterum fiat pro recep- 
tion. alicujas talis Finis per prædict. Eliz. cognit. five 
cognoſcend. ante terminum Sti. Hillar. 1685. & Cur. a 
liter ordinaverit; Quodque fiat Breve Domini Regis de 


den Attornat. Quer. juxta ultimam regulam hic inde fact. 
per Curiam. Exiſtente Serjeant Maynard, & Croke pro 
Defendente ; Mr. Serj. Walcot & Bigland pro Quer. 
!!!!! 8 
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in eadem Curia, hie ſatis conſtat quod eadem Eliz. tem- 
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Charlton and Levinz held it within the Statute 
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and that it might be demurred to, but it was adjourned 


though we all agreed, it was beſt to plead it. Wind- 
North being abſent. 
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Holt and Holland, in C. B. 


28. 1* a Quare Impedit, the Queſtion was, if the Plafn- 
I tiff chould have Coffs; and it was ruled, ik 
Quare Impedit by Common Law, no Coſts ; if by Sta- 
tute, Coſts : And if the Church is full gf the Defendant 
by Jnſtitution, then it is a Quare Impedit within the Sta- 

tute; if a it is at Common Law, Cook's Entries 
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Kingdom and Jones; dewant. 


I. D E Suit was between the Wife of Kingdom 
Adminiſtratrix, koz the Arrears, ſcil. 150 l. 

Duarterly, befoze the Aſſignment ; and the 

other Farmers would have it, that the Gould 
not recover. fo2 that the Moꝛds of the Covenaut are, 1501. 
is tobe paid by Survivors to the Executo2s, &c. of the Par- 
ty deceaſed ; but here is no Survivo2 o2 Party deceafed. 
The Court here ſeemed upon the whole Caſe, to hold 
that the Arrears could not paſs by Aſſignment, being 
merely a Choſe in Action; but that the Adminiſtratrix of 
Kingdom fhould recover. Wherefoze they oꝛdered the Judg- 
ment in C. B. to be reverſed, and Judgment to be enter- 
ed fo? the Plaintiff, niſi. 


Percival and Cui P ; puis. 


DH E Point in this Caſe, was, whether 02 no 
vo Cuſtom of the City of London giving the 
 TUite a third Part, and the Childzen another third Part) 
the Adminiſtratrix of the Dead's Part is compellable by 
22 & 23 Car. 2. cap. 10. to make Diltributlon. Treby 
Recorder argued 1 che a. 


I © pe 


2. 


| Term. Hl. 33 & 34 Car. . N. B. 9s 27 
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N ve delt ſatd Adminiſirato2 bath not bis Title by: Ci | 
ſtom, but by Law, that it is a Name. of Office, not de- 
ignatio perſonæ; that ik he dies, the Goods go not to his 

Executozs oz Auminiftratozs, as thoſe ot the Clife;: &c. 

will, who habe a Title by Cuſtom ; but Adminiſtra⸗ 

tion will be granted de bonis non; it Adminiſtratoz hath 
his Title per Cuſtom, then if a "Citizen make a Will 
and no Executoz, and deviſe Legacies, Adminiſtratoz is 
not bound to pay them. pe ſays, the Mozds of the ak 
are not to pꝛejudice the Cuſtom of the City of London, 
and would have-the Cuſtom to extend but to two Parts; 

- and fo2 the Third, to leave it ta the Diſpoſition of the 
Law. Pe ſhewed, how that the third Part of the Citt: 
rens Eſtates (this Cuſtom extending to many Places) 
eos of as great Conſideration, as thoſe of many Coun» 

es. 

'Twas agreed, if a Citizen die, and have neither ite, 
n02 Child, that tis within the Statute z but whether the 
Cuſtom extends to Oiſpoſing of the whole Eſtate ok a Ci. 

tizen, 02 but two Parts, and leaves the Reſt to the Law, 
may admit of Diſpute ; that Adminiſtratozs were by Sta ⸗ 
tute, which is within Time of Memo; and do the Cu - 

ſtom could not extend to them, was dernen you 150 

Realon of Spelling's Caſe. Z 6 xt et er 
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Thusfeild and Jones, Maſter aha: | Wakes rl 
11 Company of Waxchan ers. 


35 - Husfeild and 2 "Bak were cited 1 PTY 
tual Court, by the Names of Baptiſm and their 
Sirnames, with the Addition of Maſter and Wardens of 
the Company of Waxchandlers ; and this was foz not 
paping a Rate ſet upon the Hall foz, their Company, foz 
_ Reparation.of their Pariſh: Church; upon this they moven 
fo2 a Prohibition, and: ſhewed foꝛ -Caule; that they were 
cited by their Sirnames and Names of Baptiſm, ſo ſued 
in their natural Capatity, when it ſhauld be in their poli · 
tick Capacity; but the Court lad, there was no other 
TUap ot citing them than this ; they could not cite the 
Body Politick; and therefore, unteſs by this Map, they 
had no Remedy: And twas not like a Diſtringas at Com- 
mon Law, by which they uy take Lands oz Goods of / 
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the Company ; but if the Company hav neither Land no? 


Goods, there was no Map to make them appear ; but 


here they ſaid they were cited by their pꝛoper Names, but 
in their politick Capacity ; but if they stood out, then 
they muſt lie by the peels in their natural Capacity; 

and ſo the Prohibition denten. 


V. 


Pit and Moor. 


4. T Ands in the Yano? of Grimley, in the County of 


I Worceſter, ate demiſable by Copy fo? one Life in 
Poſſeſſion, and others in Reverſion, The Biſhop of Wor- 
ceſter, of whom the Mano is holden, demiles it to one 
Pit fo2 Life; and to one Thornborough and two others, 

after him in Reverſion. Dne Corbet enters, and diſſeiles 


the Low of the Mano; and Thornborough, living Anne 


Pit, ſurrenders to the Lozd; Diſſeiſee enters, Anne Pit 


dies, Thornborough leaſes to the Plaintiff; and ik this be 


good, 0? not, was the Queſtfon upon a ſpecial Uerdict in 
C. B. and there adjudged fo2 the Plaintiff una voce; and 
after Erroz was bought in R. B. and Pollexfen fox the 
Plaintiff in Crit of Erroꝛ argue d. 

1. That there map be a Diſfeiſo2 of a Mano? ; and fo2 
that cites Litt. Se&. 587. but he ſafd, that in this Caſe 


fo2 the Meanels of their Effate, the Attoznment of the 


Copyholders nat requiſite ; but by holding of Courts, and 


their relozting to them, and making and taking Surren⸗ 
ders, it will be a ſufficſent Diſſeiſin. Pe (aps it will be 
admitted, a Diſſeiſo: may take a Surrender as an Inſtru⸗ 
ment; and why not in his own Right, the Party lurren⸗ 
dering not being dikabled ts make it. 1 Report 140. 4 Re- 
port 24. Diſſeiſeꝛ Hath as great an Eſtate, ag a Gꝛantee, 


though not ſo jut; and therefoze equal as to taking Sur- 


renders; N Copyhoider be nor diſabled to ſutrender to the 
Uſe of a- Stranger, why ſovlo he to the 'Lowd's ile ? 
and if he ſurrender to the Lod's Uſe, the Cffate is mer⸗ 


ged ; by what Reaſoii 02 Equity-then'thall it revive con. 
trary to the Party's own Surrender ? Pe put the Cafe, 


where Leſſee fo2 Peats is ouſfed, and he in Reberſion dif- 
abled; and Leſſee fo; Pears releaſes to the Diſſeiſoꝛ, that 
the Cern ts extinct, and that he in Reverſion may enter. 
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Maynard fa Defendant in the Wit: vt; Erroz argued. 


That the Queſtion was not, whether Thortiborough = ; 


Gould have it contrary to his' own"Surrender,' but''whe- 
ther it was eber ſurrendeded2/: He! (nfilted that Anne Pit 
ſtill continuing in Polleſſion, that as to this Land, Cor- 
bet was no Diſſeiioz; fog the continuing her Eſtate, the 
 Reverſion upon it continuev the ſame; and then no Sur- 
render can be made, but to him immediately in Remain- 
der 92:Reverſion;; and titen the Cale between Edys and 
Knatchlull 41 Eliz. which was Tenant ko: Pears, Re- 
mainder koz Life, Remainder to a Stfanger in Fee; he 
in Remainder infeoffs Tenants foz Pears; and males Lt- 
very; and if the Fee paſſen, was the. Queſtion z and re. 
ſolved it did not; by Way: of: Feoffment it could not, fox 
that Livery could not wözl the Tenant koz Peats ton- 
tinuing fn Poſſeſſion ; by Map ok Surrender fekt of the 
Eſtate foꝛ Peats, it could not,/becauſeof the mean Remain- 
der, und by Tap ot Gum it could not, becauſe there 
could be no Attonmen n. 


5 | T4 1 4 B 
— ve \ „n 4 , 
U ; "I i, ” : 
> _— 117 . i 
and Strode; dean 
1 4 3. by” Of A 3 # 
"4 {44 4 2 % 


#244. 3 8 119 
J 3 3 7 ku 6 | * 


* Ig 'Y + A 


s 
| i 1 
* FE 4% * a 
1 „ * Es 
89 . b 
innen 
% 
1 


% 
” "8 * ; 47 
— 1 # 4 * # 1 1 77 4 4 
b 5 « N k * 43; 4 
wy” on 
1 8. =». ”_ 
p 
* 
. 
7% Wy. 4 


4 & 97 3 "my . * 
ry 0 1x 0 a 1 > 6 


7 


. 1 of 
ena 


- 3 8 | 
"Y y F y N £ _ * * 4 * 
& 4 7 | % S 2 

i 4» 1 5 


— 


1 Term the Court gade Judgment in this 
1 Tale; and the whole Coutt hav, that the Untty 
of him in Nemainder was god ; ke dy the Attalnder of 
the Coppholder his Eſtare is konfetten bat Common Law, 
and he a Pyrfon diſabled to bold ir; tht Low taunot hold 
it againſt his own Ozant, and thar' thererdye'he in Re⸗ 
mander chall enter t They pen chat the wing base pars 
doned:the Copphoider; avadlen Him not, en be couly 2 
nothing he dad befdze the Artainder; at thetefore,” if # 
Surrendet were made intd his Hands/(where the 'Coſtorm = 
is to:ſarretiver into the mans de Topphvlders) thi Sut ⸗ 
render would be At; they held, that a Pꝛetentment in rhe 


Court is not neceſſary, that being emp kd ffn: the 


Low: They bew that it in the third Kedoliſtidn-vE Pod- 
 ger's Caſe, the Eftare hav bert td begin Apen a'Fobfeibite, 
it wond commente pyeſotirly + and tate, hut if u W035 
having Bona &t Catella Felo am makes dq Leal ter Pears; 
and after makes another Leaſe to tommenes uttet Deter⸗ 
mination, Fozkeiture, &. of! the fit ; and th6'Lefſes 
had been attainted of Felony, that here the ſecond Term 
8 would 
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Jones 196. 


Term. Hill: 33; & 34 Car. R. K 


Dre 


would commence but it the Loꝛd bad not had the Felon- 8 
Soods it wauld not; becauſe that then the firſt Eſtate 
falling to a Stranget, and not extinguiching in the Free⸗ 
hold, would have Continuante. Wherefoze, Kc. 1 Bult. 13. 
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5 I D Term, the Caſe bithoens Perry and Bow- 

J. ver was: argued by Holt ko the Plaintiff, and 
Saunde ers f02 the Dekendant ; and Holt argued, 
That Inrollment is neceſſary; and where the Law te. 
quires Inrollments, that fn all Caſes it ſhall relate. Be- 
foze 27: H. 8.:Jnrolſment: was neceſſary but in to Caſes, 
firſt of the King, ſecond: of Recognizances z in both 
which Caſes there shall be Relatioan. LE ERR 


Ik there ſhall be Relation by Common Law, why not 


by Ad of. Parliament: A Recognizance taken befoze a 
Judge out of Court, and in Uacatton, ſhall relate; and 
cited Hob. 195, 222. 2 Inſt. 674. 2 And. 160. Afterwards 
P. 34 Gar. 2. 4 their Opinions that Sale by 
Commiſſioners; 


led, and is void if otherwiſe ; and that this depends upon 


the different Penning of the Dtatute krom that of Jn- 
roliment;; they held likewiſe, that here ſhall be no Relation. 

Saunders went upon the Mods of 13 Eliz. that Com- 
miſſioners babe Power to ſell by Deed indented, and in- 
rolled ; ſo that the Inrollment is neceſſary, being a Part 
of their authozity, which is not compleat without it; that 
bere needs no Relation from the Jnrollment to the Sealing 


of the Deed, foz;it ſhall-relate higher; viz. from the Bank- 


rupt s firſt Becoming a Bankrupt. The Statute ſaps by 
Derd tnrolled, but appoints no Time; ſo Jnrollment map be 
ſeven Pears after z, which if it ſhould relate, would be full of 


Jnconventence; ;:fAs:to the Caſe of the King, he lays the 


Intereſt: paſſeth. pzeſently,; and that the Laches ok the 
King's Officer Wall not hurt him. Þe ſays, Judgments, 
Recognizances, &c. are judicial Acts in Court, and ſhall 
relate in Favour of Clerks, who tho they paſs in Term. 


Time, enter them up in Uacation. Þe conſidered whom 


the Bargainee ſhould be in from ; and it ſeem d to bim 
be ſhouid be in the Vaſt by the Statute. 
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Bettiſon and El ways; puis. 


7. Daron and Feme Tenants in Special Tafl, of the 
Pꝛoviſion of the Þusband, bave Aue; the Ba- 


ron dies, the Iſſue levies a Fine to a Stranger; the 


Feme leaſes fo2 ſixty Pears, and dies: The Queſtion. 
was, whether: the Eſtate-tail being barred, but not ſpent, 
this Leaſe fo2 ſixty Pears ſhall be good againſt the Conu- 
ſee. Wallop argued it would not, fo2 though he. admit- 
ted it no Diſcontinuance 02 Bar within 11 H. 7. yet it 
was an Alienation within the Intent and Equity ot that 


Statute ; he thought it would bind the Iſſue, if it bad 


been an Eſtate⸗tail out of the Statute; he cited 3 Rep. 


30. 4 Leon. 168. 2 Car. 692, Jones 60. Br. 23. but took 


no Difference between a ſimple Demiſe by Deed koz a 
hundzed Pears, and a Demiſe by Fine ſur coneeſſit, with 
Render fo2 a hundzed Pears ; and ſaid, that neither did 
the Judges in Crocker and Kelſey's Caſe, 2 Cr. 692. 
The Juſtices ſaid the Reſolution of Crocker and Kelſey'g 
Cale went very far ; and perhaps, if to be adjugded 
at this Day, it would be contrary. Saunders argued, 


that it was no Leaſe within the 11 H. 7. to give ang 
Entry to the Iſſue in Tail, becauſe neither Bar no2 Dil⸗ 


continuance ; then he differenced it from a Leaſe made by 
Tenant koz Like, which. is abſolutely determined by his 
Death; but a Leaſe by Tenant in Tall (as Feme contt- 
nues, the Fine notwithſtanding) is but voldable, and map 


be made good at the Election of the Jfſue ; which Elec- 


tion his Allignee hath not; and relied mainly upon the 
Authozity of Crocker and Kelſey's Cale, 2 Cr. 692. 


. Br. Acceptance, 13, 14. 21 H, 7. 38. 3 Rep. 
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"  Eaver hav Judgment given againit bim upon an In- 
L vixtment of Barretry in the CountyPalatine of Lan- 
caſter; taken 'befoze Juſtices of the Peace, and removed 


 befoze the Juſtices ad placita tenend by Certiorari ; and 
hereupon a Mit of Erroz bzought, which recited a Con- 


viction, &c. befoze A. and B. Juſtices ot Oyer and Ter- 


mer, and Gaol⸗ delivery, nec non ad alia, &c. which was 
Holden to be an ill Mrit, and the Recozd not removed; 


koz Juſtices of Gaol-delivery and. Oyer and Terminer can- 


not hold Plea, but of Jndizments taken befoze themſelves, 
and cannot, ſend-mandatozy Writs z but the Juſtices ad 


placita tenend' infra Comitat' Palat Lancaft' ſitting by 
Patent map, and did: By Uirtue whereof the Recozd 
was befoze them in that Capacity, _ RY Writ. of 
Erroꝛ mentions not; and therefoze ill. 


4 


 Walboroug h and Sington 


i 


menu declares that be bad taken aut of R. B. 

titat ac etiam billæ fo? 119 l. againſt one Ware; 

and that ** was delivered to the Dekendant, who took 
Ware; and thereupon the Plaintiff ſued an Habeas Cor- 


pus, and that Defendant returned that he had taken Ware 


upon, &c. at the Plaintiff's Suit fo: 19 1. upon which 
Ware put in but common Bail, whereby, &c. hereupon a 
ſpecial Uerdit was found, how "that the Plaintiff 21 Jan. 


took out a Latitat, &c. Teſte 28 November, &c. And if 


this were the ſame CUrit., and ſuffictent, &c. holden, that 


the Finding of the Jury ſhall not p2ejudice the Party; 


and that the Courſe of the Court being to take out 
CUrits in Uacation, Teſte the Term befoze, that the 
Judges will take Notice of that: And ſaid, how that if 
he had pleaded it, as taken out 21 January, Teſte the 
28 of November, it would have been unqueſtionably good 
and that it ſhould be ſo now, the —ʃ being known. 
* pro * niſi. 
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Fg n outs. * falſe Japon 101 | drfeſitg: 
and dekaining the Plaintiff till he pald 30 J. De⸗ 


kendant pleads that the Town of Newcaſtle is in antient 
Town, wherein the Mayor and - Aldermen Time jmme- 
- moxzial, &c. had a Fair; to which a Court of-Pipowverg 
to be held befoze the Mayor was fncident, and that in the 


ſaid Court, by Reaſon- of a certain Contract in the ſaid 
Fair by the Plaintiff, with a taliter proceſſ. fuit, and ſa 
;uſtifies by Reaſon of P1oceſg from the ſa(d Court: Ex⸗ 
ception taken firſt, fo2 that the Court is ſafd to be holden 
befoze the Mayor; and ft. ought to be befoze' the Steward, 


_ utilefs by Cuſtom, quod conceſſum -fuit, + Secondly, fol 
that tis ſaid he was charged by Realon of a Conttad oz 


Agreement in the ſame Atkatt, but doth not lay concerning 
any Thing bought "02 ſold; '02 ariſing: within the Fair ; 


and it might be koz Land oz other Matters, and fo not 


triable, quod conceſſum fuit: Then Exreption/ was taken 
to the Declaration ot the Plaintiff,” which was queritur 
quare cum fo2 pro eo quod; and-as to the firft Treſpaſs, 
that they ſeemed to think ill; but being followed, nec non 
the Plaintiff impriſonavit, &c. they took nec not to be⸗ 
gin a new Complaint, ſo good hy And laid, they 
could not diſtinguiſh this Cale from the Caſe of the 
Marſhalſea, where they are bound to take Notice whether 


the Parties be of the Poſtle, 02 not; ſo hereby they 


ought to take Notice, whether it ariſe infra juriſdictonem 


Curiz 02 not ; and here it not appearing that it did, the 
Dfficer is punithable, 


Freem and Dane. 


11. T}Laintif bought an ation of the Cale, and Dee 
clared, how that he was ſetſcd of thzee Seats, 


in fach a Part of the Church, belonging to an antient 


Meſſuage, and that the Defendant diſturbed him, &c. 
Exception taken, firſt, fo2 that he ſhews not that be hath 


repatred theſe Seats, held a good Exception; and that 


he as as well to pew TY an AQion ſur Caſe, as 
| upon 


6 ; 34 4 
upon a Prohibition. . Secondly, - Fo? that he preſcribes = 
that he was ſeiſed of thzee Seats appertaining to an 
PDtoule, whereas he ought to ſap of an Houſe to which the 
Seats were appertaining ; and it was ſaid in this Caſe, 
r the. Freehold-of a Seat may be iu one, tho" alt the 
Lburch beſides de in the Parſan ; becauſe: Churches are 
of Lay F 0u, and the Patron might” at fir 
except; it; but this Hall not inten 
| venant to pay fo2 the better Suppogt and Mein. 
tenance of bis Wife: 200 l. within two | Pears 
nert after he ſhall be required, to ſicþ Perſons as de 
| mall by Deed ſealed and delivered in Pzeſence of thee 
—  WWiikneſſes, allgn and appoint. She doth. appoint 200 1. 
to be paid to A. and dies befoze Notice to the Cavenan» 
: to); after her Death they give Notice, he pays it nat: 
The Quefion was, whether this being fo2 her Suppoze 
and Maintenance, the Notice ought not to be in her ; 
| Ale dun; per Curiam it need not, © | ; 
Term 
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a ſpecial Uerdi# the Caſe was, On? 
:ſeiſed of Lands in Fee made a Feoffment to 
the. Cafe. of -himſelf- fo2 Lite, Rematnder to 
another in Tail; dec. with en Power of Revo⸗ 
cation by Deedzſealed befoze two Witneffes, oꝛ by Mill 
ſealed by -one_CUlitneſs. 'Tenant koz Life tevfes a Fine 

and after by Deed declares, that the le ur the” Fine is 
to him and his-Heits ; and whether by lebying the Fine, 


Declaration by Deed comes too late, was the main Que- 
ſtion. And here in this Caſe, was. a Caſe between Wir- 
on and Vincent. Trin. 26 Car. 2. R. B. Rot, 960. much 
inſiſted on ; which was, that A. made a Feoffment to the 
Uſe of B. and the Heirs of his Body, with Power to 
revoke by Deed ; and he covenanted to levy a Fine, and 
after the Fine was levied to other Uſes : This was una 
voce adjudged a Revocation ; and yet by the Covenant 
there was no Revocation, -n02 the Fine was no Deed 3 
but it was all looked on as one Att ; puis. #5 


U 
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the Power of Revocation be not extinguiſhed; fo that the 
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Term. ; Paſch. | 34 Car. 2 


Bettiſon and Elways; devant. 


8 * 


2. ds Cale was en again this Term by 
1 fo? the Plaintif, that "t is a void Leaſe, 


and within the Stat. of H. 7. dz void by the Death of the 
Feme; fo? he ſaid. the Intent of the Statute was to put 
ſuch Feme into the Condition of Tenant koz Life, ſo that 


her Acts could not be moze pzejudicial to them in Rever- 
ſion, then the Acts of a bare Tenant fo2 Life, &c. and 


cited the Books-ut-ſupra per Wallop. Pollexfen ſaid, 
that it was not the Deſign ok the Statute to put the 


Feme into the State of a bare Tenant fo2 Life, but 
that the Leaſe was: voldable only at the Election of the 
Iſſue. pe ſafd, that his Leaſe was not within the Mil⸗ 


chief the Statute intended the p2oviding fo? ; becauſe the 


Aue, if fox hls Benellt, might make good the Leaſe by 


his Entry, which here he couty not; becauſe”he had parten 


with dis Gate, and they in Reniainder could not, becauſe | 


the Time is not yet come, and it would have been vold 


againſt them in Remainder befoze the Statute; and he re⸗ 


lied upon the Caſs of: Crocker and Kelſy, &c. in Mich. 


this Cafe: the: Court ſaid, that no Leafe though ko; 500 


' Pears, created by!a. Feme Jointreſg, by Deed is a Fo: 
ight avoid it, ut Trevor dixit, 
quod ego non mertiinj, © oO I NG 


feiture, becauſe the Þeir:m1 


M 


Scobell and Skelton. 


3. N | an Action ſor Caſe, fo2 thꝛowing Dirt, &c. | fnta 


1 4 Fountain; he declareg that he was leiſed of a 


Meſluage o2 Tenement, and that he and all, 8c. by him⸗ 
ſelf o: Servants had fetched Mater, &c. Exception 
taken that. Meſſuage oz Tenement is uncertain, and ſo by 


himſelf o2 Servants, but not allowed; but the Judgment 


was arreſted fo? not ſhewing how ſeiſed; fo2 unleſs he 
was ſeiſed in Fee, he could not pꝛeſcribe. Moved again 


by Tremain, and the Court held their fozmer Opinion. 
2 „ Collet 


Term laſt ; 'Overed' Judgment fo2 Defendant, niß. In 
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"Tem. Lack . 340 . 1 N. B. 
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4. 0 moved fo2 a Pꝛobibition to the Court . — le. 213. 


and ſuggeſted that upon the Marriage of her Fa- 
and Mother, certain Lands were ſettied upon them 
85 /theit Lives, Remainder to the firſt and ſecond Son in 
Tail, Remainder to their Daughters in Tall ; and hon 
that they hay thzee Daughters, and no Son, and that the 


fozmer Wife, which the Father and Bother confeſſed; where- 


koze they in the Spiritual Court were: pzoceeding to a 
Divozce, wherebp the Plaintiff would be-baſtardiſed, and 


o dilinherited of her Remainder in Tall, wherefoze the 


came & pro intereſſe ſuo pzaped a Prohibition z but the 


Court ſaid, this was not ſiifficient Matter of: Suggeſtion, 


fo2 here they held not Plea'of the Tempozal Jnheritance 
directly, but conſequenttally:3 fo2 which ik they ſhould be | 


pꝛohibited, they would hade nothing:left z, but the Court 
owdered them to ſuggeſt, that this was a Conttivance be- 
tween the Father and the Mother to diſinherit theit 
Daughters, and lo they might bzing that Point /into'Exa- 
mination : . Afterwards it was 


Court adviſed them to try whether the Father was ever 


married to his TUife's Siſter, 02 not, in a feigned Jſſuez 


which the Counſel ſeeming to refuſe, they gave them Time 


to ſhew Cauſe ; wherefoze a Pꝛobibitton ſhould not go; 


o Mich. Term; and ak Og: to my in the meant 
me. | | 


wle, and Murgarop. 


5. 

W ry at Vork, where they pzoceeded againſt the 
Uncle fo2 marrying his Bzother's Daughter, and inſiſted 
that it was out of the Levitical Degrees ; and cited the 
Authozity of Epiſcopius, &c. and urged my Lozd Vaughan, 


bitions 5 but _ this was twice 


that the Tempozal Courts in ſuch Cales had ſent P2oht- 
oved, the Court De- 


nied 


Spiritual Court ex officio pꝛoteeded againſt then fo2 an 
inceſtuous Marriage, viz. foz marrying the Siſter of: bis 


ved again, and the 


Allop 3 fo] a Pꝛobibition to the Conliſto-: Jones ißt. 
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legates. 


die, to the ſurviving. 


Parties, and lo by Experience it appears every Day, 


nied granting a Prohibition; and ſafd, that it was a 


Cauſe of their Conuſance ; and that if there were Caufe, 
they might ſue to the King foz a Commiſion of De- 


: Graves and Maddiſon.. 


PF. 


6. U pon a Marriage Settlement, the Opinion of = 


_A the Court was deſired upon chis Clauſe :_ It is 
further agreed, and the true Intent and Meaning of the 
Parties, is, that the State and Term of forty Years, (which 
was limited after an. eſpecial Tail Mate to the pus⸗ 


band and Wife) is limited upon Truſt and Confidence, that 


the ſaid Truſtees ſhall out of the Iſſues and Profits of the 
Lands pay; if (no Wine Male living) if one Daughter 
50001. if two or more co l. to be divided Share and 
Share. atike among the Daughters; and if any of them 
ſue two Daughters, the (Uife dies, and then one of the 


Daughters dies, being ſeven Pears old; the Queftion was, 
whether the ſurviving Daughter chould have 3000 1. oz 


6000. Pollexfen argued, that ſhe ſhould have but 30001. fox 


that this Money was to veſt in her as a certain Jnteref, 
not till after the Death of the Father, (though it was to 
be paid at the Day of Marriage, or Age of One and twen- 


ty Years;) and that in the mean Time it was ambula- 
tom, becauſe the Term was not to commence till after 


bis Death, and the Yoney was to be raiſed out of the 
' Iſſues and P2ofits of the Land; and be asked, if the 


Daughter had died. living her Father, and being Twenty- 
one at her Death, ſhall it go to her Executozs ? and the 


Court told him it ſhould ; and ſaid, that where the Father 
is to pay fn ſuch a Settlement at the Oay of Marriage oꝛ 


Twenty one Pears, that if the attain Twenty-one Pears, 
and does not marry; yet he muſt pay the Poztton, o2 clſe 
the Truſtees may go into Chancery, and they will decree 


them the Eſtate to raiſe the Poztion. And though it be 


ſaid, hereby Chfldzen will be encouraged to diſobey, and 
marry without Parents Conſent z the ſame Objection may 
be made of the Sons; but this is the Intention of the 


And 
2 
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and the Chief. Joſtice reniemidzed the Caſe 


vw 


was, if the two (hall have : 20001. 02 20000 J. and de. 


treed that they ſhout have 200001. And ſs here in the 


pzincipal Caſe they grave their Opinion, ſcil. Chief Juſtfee 


| Raymond and Dolbin. Jones feemed 
Daughter ſhould have but 60001. = 


| Wedgewood and Bayly 


econtra, that the 


VV Trover, where alter Gerdes one of the Plain- 
tiffs comes and ſuggeſts that his Feno is dead, and 
that pꝛays he as Survivoz may have Judgment, and hadfe 
there ; dut the Court here, ſeil. Pemberton Chief Joftice, 
ones, Raymond, and Doſbin were of Opinion that the 


Read and Redman's Cafe, 10 Rep. 134. Hatton 12 Hob, 
297. 2 Cr. rg. were cited; ard the Caſes fn ; Ce. r45, 


574, egen 2 Cr. $36. anflvered, + Bolt; 262. not at- 


wed ; but thought by Pemberton that Cook's Dpinfon 
there, was miſfaken by the Repoxter, and fo tt was re⸗ 
Anonymus. 


8. 1 Covenant Plafntiff declares, that whereas he was 
I by Agreement to have. ſeven. Parts of the Grains, 
in eight Parts to de divided, which: Defenvant being a 
Bzewer ſhould make, ko; ſo long Time, ſhewing it, that 
the Defendant had mixed Hops among his Malt, and al⸗ 
ligns this fo: Breach of Covenant, (the Plaintiff buying 
the Gzafns to give warm to his Cows, which being 


mixed with Hops they would not eat:) Jt was moved 
twice in Arreſt of Judgment, that Covenant did not lie in 


this Cale, but Action ſur Cale; ko; that he perkozmed his 
Covenant, and delivered him the Gzains, as they were 
when they became Gains ; but the Court held it a Tous 
a | | of 


Caſe of Stowell m 
Chancery, who was to give, if one Daughter, 10000 l. if 
two Daughters, 12000 J. if thzee Daughters 20000 L he 


Judgment fhduld be reberked mainly upon the Beafon in 


+. W R JT of Etro; upon # Judgment in C. B. in Nan. 465; 
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1 of . and ſaid, that this Delivery: was not. 00 

| coꝛding to the Intention ok the Parties, and the Manner 

1 of the Covenant. And (ald, if one covenant to leave all 

ij the Timber upon the Ground at the Expiration ok a 

'q Term, and after cut it down, tis a Bzeach of Cove: 

4 nant, thougb be carry it not amay; but ik a Stranger 

|] cut it down, tis no Breach of Covenant. So if Cove. 9 
\ nant be to beliver an Þozſe, and the Defendant poiſon and = 
IN then deliver bim, Covenane lies. 7 7 
| Lord Shaftesbury and Craddock. 1 
{ Ctton of Scandalum Magnatyrn: fo Wows in Lon- 1 
9 5 don, and the Venire was laid there by my Lou 1 
er, upon which the Dekendant moved, that by 1 
if Reaſon of the- great Jntereſt of mp Lord in London, he E 
4. could not have an. indifferent Trial; and hereupon filed X 
ſeveral Affidavits, that my Low's. Counſel might have 9 


Time to anſwer them; and at the Day appointed, theſe 8 
Afidavits. were read, and they were the Affidavits of ſe⸗ "Þ 
veral Perſons of Credit, who.ſwoze they believed by Rea- 
ſon of my Lozd, &c. there could not be an indifferent 
Trial ; whereupon after Counſel had very much laboured 
the Matter on both Sides, the Court declared that the 
Laying of the Venire in tranſitozy Adions was dilcre⸗ 
tionary; and upon Pꝛecedents bzought by Serjeant Jeffe- 
ries, as Lord Salisbury's Caſe in Hale's Time, &c. where 
WWows were laid by my Low in one County; pet the 
Court altered it to another, which they likewile did here; 
ruled that my Loꝛd might have his Eledion to lap it in 
any other County in England; but not in London 2 
. "99 Lowd Shaftesbury and Graham. ' 
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„was] 
rgued a by Pollexfen £02 the — and 


Pollexfen. 


Raymond. 
S fo? the Defendant's : And the Queſtion was no 2 


more than this, whether after the Statute of 2 E. 3. 12. 
and 14 E. 3. 9. the King might leaſe. Hundreds, foz Life 
92. Pears, oz ſever them krom the Counties, which. were 
not out of the Crown, in Fee, at the Time. of thoſe 
Statutes. And the Court after great Deliberation were 
of Opinton, that by thoſe As, Hundzeds. are annexed. to 
the Counties, and that Letters Patent of them al⸗ 
terwards have been, and are void; wherefoze they gave 
Judgment fo2 the Plaintiff againſt Ireland the Patentee. 


Accozding to the Dpinion of Coke, r Roll 119. 4 Inſt. 


267. and accowing to a Reſolution of the Exchequer 
9 June 1675. in the Cale of * ſame Ireland and Buck - 
bery. 5 


| Perciy al = Crid P; devant.. 


W as: 


Plaintiff, and Holt fo2 the Defendant. - And the 
nn put this Caſe, Suppoſe one dies, having an 


Eſtate of 900 l. the Mike hath 3001. if thꝛee Childzen 


they have 100 1. a-piece, and then the ſhall have the other 


300 l. in her own Right, as Adminiſtratrir, which is un- 
_ reaſonable : In this Caſe twas holden, the peir ſhall 

come in koꝛ his Devidend, though Lands deſcend ; fo: a 
Deſcent is no Advancement, and he need not put them in 
Hotchpot ; adjornatur : Jt was adjudged (as this Caſe 
was) foz the Plaintiff, ko: 'twas admitted upon Pleading, 
that the Cuſfom of London fo2 dividing inteſtates Eſtates, 
was otherwiſe than by that Statute ; but whether in a 
like Cale otherwiſe pleaded they would have given ſuch 
Judgment, Quzre, though the Court ſaid no ſuch 
Thing; but afterwards Pemberton and Jones (aid, that 


they gave their Judgment upon the Merits of the Cauſe, 


by Reaſon of the Pꝛoviſo, and not fo2 Miſ-pleading, 


which might have been amended. Decreed afterwards fn 
SOON that the as Ys Part was within the 


Cuſtom, 


nb 18 Cate was argued by Pollexfen for the — 


Jones 195. 


Cuſtom, 


Tem. T Taſch 34 Car. 2. XI 


and not itodle to a Diſtribution upon 
tute 3 and they relied upon his Dpinton in R. B. Trin. 
35 Car. 2. a Prohibition was granted; where in a like 
Caſe they ſued in the Spiritual Court 1 a Ns na 
Er . 


Clayton and Gillam, 


* I *Reſpaſ fo2 vigging up Polls. W vis Cloſe 
end carrying away the Poſts, &e. continuan 


hs. 
8 * 


but being after a Uerdict, the Court ſafd that it wall be 
referred to that Part ok the Treſpaſs, that may have Con⸗ 


tinuance; but it it were upon a Demurrer, it would be 
otherwiſe, See the Caſe of Letchford and Elliot. Mich. 


16 Car. 2. R. B. which was foz Thzowings, Logs, and 


ou Tretpallts continnando. Sid. 224, 31g. 1 Vent. 


363. Jones 194- 
N aſh and Aſhton. 


13. EBT upon an Obligation fo2 Petfozmance of 


Covenants in an Jndenture, wherein two pus⸗ 


2 bands being ſetſed in Right ok their CUlives as Coparce- 


ners, they and their Mives make a Feoffment, and cove- 


nant that they are able and may grant the Lands; and 
covenant to make further Aſſurance, if requeſted within 
ſeven Pears. The Defendant's Mike was within Age at 


the Time of the Feoffment, and dies within ſeven Years, 


leaving Jſſue a Son, (but not found that ſhe was at Age 


at the Time of her Death oz not). Firſt it was aligned 


fo2 Bzeach that the Mike dying, and leaving a Son an 


Inkant, here is an JmpoMbility of further Aſſurance 
within ſeven Pears, fo a Beach ; but the Court did 
not allow of this, foz if ſhe was above 21 at the Time of 
her Death, then they took it to be na Bꝛeach. Second 
Beach afligned was, that they were not able, noz could 
grant, &c. at the Time, no2 any one of them (as the 
Moꝛds were, they o2 ſome one of them) could make a 
Feoffment, fo2 the Mives were within Age; therekoze 
they could not; and the Hugbands could not grant fr 
Fee, being ſeiſed but in — ok their Wives 3 which 
the Court agreed. | 

2 555 


the Sta- 


? | 


after a Uerdict, that Continnand” foz carrying away is fil; 


Ay is 


„ 


"Fer. 0 34 Car. . K BY : 


1 nm 361 1 aue 
Lee! 34, 31063 lis: 
Ne denn "Ni a1 
is 0 zun Wo gag: 0333316 $0 $08! 
HE ono} of pontfract is — che County 
of ; Hon but holven' of: the Dutchp of Lanca- 
J. S. claims to execute boned within the Town 
of pode at, and bzought his Engliſh Bin in the Chan- 
cery Court of Lancaſter, againſt the late-Sherfff/of York 
and his Bailiff, to account to; Fees received in the Cown 
. of Pontfract, 82 erecuting Pꝛoceſs within the Coun ok 
Pontfract. Upon this Pollexfen moped oi Pꝛohibitton, 
Firſt, That hs s fo ſuable at Lam, and dete ts no Matter 
of Equity. Secondly, Fo; that the Cow ts out of the 
County Palatine's Jurisditiion, and the Sheriff, &c:lfve 
out of it; ſo not ſuable there; whereupon: the Court v2- 
dered that Cauſe de den, -wherekoze the Pꝛobibition 
„ „ t . e 


N 29 M0007 - 
Lord Stakeobury nd. 


0 RD Shaftesbory tought action ot Conlyitacy a- 
, gainſt Grayham, fo2 conſpiring totake'away his 
Life, Terſwading one Wilkinſon to wear again him a 
Deſign of taking away the King's Life, and ' ſubvert the 
Government, '/&. TUhereupon Graybam ſwore that it 
any ſuch Conſpiracy was, it was in the County of Surry, 
and not in London; and two of the Witneſſes 'ſwoye 
that they durſt not go into London to give Evidence. ha. 
bing been barbarouſlp uſed in the late Indickment at the 
Old Baily, &c. And another ſwoze that Grayham the De: 
fendant is a Solicitoꝛ in the Quo Warranto againft the 
City of London, &c. Five others ſwoze prout as in the 
Cale of Cradock ; the Counſel of the Loꝛd Shaftesbury 
moved, that this Action was local, and founded upon the 
preferring of the Jndictment, which was in Middleſex ; 
and that therefoze as in all local Actions, the Court could 
not remove it, &c. 
Pemberton ſaid, that the Rule which governs them 
is, that there be equal Trials. and that therefoze, though 
in Debt upon a Bond upon * Common Aﬀeidavit, they 
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RA r rr Fs. ae dt. es es nec 


alter not the —_ _ ff Potency, 02 any 7 rea- 
 fonable Cauſe be ſwozn t to them, they do alter it; nay 


fn ſuch Caſes which are merely local, and the Venire 


cannot be altered, they will upon 42 Reaſon make 


them try it unan _—_ rt ee UL 
will. graut Anmpociauge ;), and: Helbig; tenen 
of LO Gereand a — — N * 

chaguer, when: Hals iwas Chief Barn ; bo 
Kavic that Lord Gerrard ANN. 
lang: = 22 5 . yy 


ther, that this: Aalen 1s in it Cue travl 

in Nature.of an ation upon the Cafe; tha 
racy was the Cauſe of Aﬀtfon, and that the Py 
the Indickment but in Aggravation of Damages, an 


not actionable without the Conſpiracy Seeding ; that. 


being tranſits2p, they might alter it in Cate of a Peer, 
as well as in others; and that it was not like Debt up⸗ 


on à Recod which: is logal, aud they cannot alter it; 


but ik one give a+ Recam in Evidence, tis not local. 
They: allowed the: Rule of ;Bulwer's Caſe, that where 
Cauſe of Action .arifes in to Counties, Plaintiff hath 
an in which be will 1 that is, it ſhall not 


Eledton 
be Erro?, let him lay it in which be wil; but that ſhall 


not pꝛeclude the Court; but fo2 Cauſe in lome Caſes 
they may alter it. The Court una voce Altered it to 


Surry, giving bim Leave foz Reaſon en, to lap 1. in 


any other County, Sid. 183. 


The 


Ne King, and, Ripley, | 


16. FR ee Withins, moved. foꝛ a Metivs i inquicen- Jones 198. 

GY Oy BUN Me 2a. UI be 
compos. 5 : Q: 

not ſufficiently appear 2: They they moped, that the ow 
of the Mana; uſed Art in gbtafning ehe Gerdi ; where. 

upon the Court gave; this Pirenſan. that adminiüratian 

ſhould. be taken TY and the Admintſtratozs come. into 

gurt, and pꝛap a Certiorati; and upon the Return hem, 

- that they. are Frieved by it, and e Grgberſe/the-Joquii- 

tion before the Cozoner:z-f02+ they beld that it might k be 

ane 0 4 * ane en + La: 


« 1 | © * = N x 5 
* d& AR. > + +8. 


0 * | ; Onen,\ng Dr. 3644 {18 M55 
ein 31 $3 Oni Ane 
8 fo2:a Mandamus to be aunitted wn 199. 
a ' Prebendary in the Church ak St. David's, 
and Fet fozth a Cuſtom that they ulen to chufe a Super- 
numerary (all the Places being full), nnho upon the Death 
of the next Pꝛebendarp is admitted; and ſaps,.'that he 
was choſe a Supernumeraty in the Pear 1658. and _ 
A. B. died, and (that /Dz. Stainoe was' admitted) and 
pꝛays a Mandamus that he might be admitted ; but the 
Court would grant none, but held the Cuffom to be voip 
and koolich, fo2 that there cannot be an Election but into 
A void Place; (tis true in many: Places they do chuſe a 
Perſon, and ( it may be an Election inceptfve), who af- 
terwards they admit upon a Death; but this binds them 
not ſo, but that upon the Perſon's Altering his Man⸗ 
ners, &c. they may ele# and admit another, eſpecially 


where the 3 are the —— and the 2 to 
mn 


17. 


Col. 


ws « 


** 


0 * A . 


ed, and ſay it was a Judgment bu 


n ble; but whether amenduble 


tute of H. 6. But jones and Dolbin took it to be the 
Award ol the Court; and not the Default ok the Clerk; 
and laid that it did not appear, that any Day was gi- 


„ IG or ee VC 7 3 „ oo „„ W nail „ Sp _—_ ws 
: N 5 4 
* ä On IT he Ta, os Ac wy — 2 2 * * 


e t upon a Bond 50 Noh ry Bab 
: pleaded; any pereph an Venire facias to tau 
the Parties to tome befoze' dis wi bneſs che Lord 
in the L Benelli minſteriblank Day AX 0-4 
85 2 to the other Fae they 1 me twe t 
ty Peiirs after, and mode the Cöurt e ümend⸗ 
- t'of Ti Fo ne, of Tit 


= 


A pd be anithided. 
Diueftion tis a 
"before, is the Dueſtfof'; un 
theſe Books" were titev, YET was not amendable 
3 Cr. 320, 1 Cr. 136. 3 Cr. * $53 619. 2 Cr. 211, 
325, 529. Moor 710, Stile ton Chief Ju- 
ſtice ſeemed to think it ame I le, 0 to be but the De- 
fault of the Clerk, and lo it may be holpen by the Sta- 


d:the/Court made ia Rule, 
bad been alter the Orfordi At 


ven, oz a Dap out ok Term; but ik the Court had 
Awarded. Die veneris poſt, &. and the Clerk had enter⸗ 
ed Die Quereris, and ſo an inſenſible Day; it had been a. 
mendable. Dolbin and jones ſcemed to think that in 
this Cale, it being in the lame Term, though it were 
not amendable, and ſo Etro, pet they may alter it. 
Chief juſtice daubted, ik it were akter Judgment enter⸗ 
ed upon Recozd ;; but Dolbin cited a Caſe where 'twas 
done after Part ot the Judgment executed; Moor 186. 


Sid. 104. Twas holden by the greater Opinion, that 


this was not amendable by the Clerk, without Ozder 
of the Court; but if done by. him! (if accopding- to Law) 
thep could not alter it, but they could puniſh him. 
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ation again Willmote £02 fpiritin 
nto Jamaica. B 


| ns re 
Chief Juſtice declared the Law to be againſt him ; it not 
being lawful to take a Child under Age, though be pretend 


- 


* 


19. 


to have no Friend, 8. and catty-him.aBay; fo2 that the 
Pariſh might have bound him out, and he may have a 
Mater; if not, he ought to be bound by a Juſtice of the 
Peace, and fo2 a reaſonable Time. Vide Whitlock's Mem, 
140. and Plad. de M. Bignion. 9 Pleydoir 232, 233 
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Verdun. 


Warren and 


- ARREN bzought e an Appeal againſt Ver- 
dun, and pꝛaped to do it by Attozney; 
0 5 5 and a Warrant of Attomey being pꝛo⸗ 
—_— | | duced, the Court demanded them to pꝛove 

| it; whereupon the Plaintiff was called and examined, it 
ſhe made A. B. her Attomey ; and upon her ſaying ſo, it 
was enough ; and then the Counſel fo2 the Plaintiff re- 
q  Lited the appeal, and then the Counſel fo2 the Defendant 
. pleaded, and joined Jflite ; and afterwards the Seconda- 
W 3 ty arraigned the Defenvant, who held up his Hand, and 
Wl | 8 pleaded Not . 


Jones. 


Foot againſt Raſtall. 


nn Raym, 472. 2. T YLAintiff declared in an Action of Trover fo? cer- 
5 tain Goods ; Defendant pleads in Bar, that the 
Plaintiff had bzought Treſpaſs vi & armis fo2 the ſame 
If Goods againſt the Defendant ; and that the Defendant 
al had a Uerdii, and Judgment, and ayers it to be the ſame 
* Cauſe of Action, &c. Judgment fi actionem predictam 
manutenere debet ; whereupon the Plaintiff demurs. May- 
nard fo2 the Plaintiff ſaid, that where the Party being 
barred in one Action, ſhall be barred in another, 1s intend- 
ed in an Action of the ſame Concernment, as a Bar to 
2 | one 


7 — owe pa 4 » —— — 
— - pls ET — — 8 
R — . 
— — p — 
- ” 1 4 Ns * 
* — 4 — my — 


a 3 
= — Wor He — — 
— — — — — 


3 


* a 


Term. Trin. 24 Car. 2. 1 r ; | | 49 | 


one ne Treſpaſs is a Bar in another, fox the ſame Taking ; 
but a Bar in Treſpals is not a Bar in Detinue; oz a 
Bar in Trover is not a Bar in Account. An Infant 
— . Goods with his own Hands, given by him to 
another, ik he bzings Treſpaſs he will be barred; -but he 
map after wards bing Trover, and all not; (0 if 1 de- 
- lider a Bag of Gold to J. S. and alter bzing 3 
und am barted, ſhall J not bing Trover, oꝛ ſhall J be 
without my Remedy koz my Monep. And Maynard ſat 
that the Plea was ill in Fozm, the Dekendant concluding 
Judgment $i adio, &c. whereas it being an Eſtoppel, he 
ought to have relied upon the Reco. of the Eſtoppel; 
but the Court ſaid as to that the Concluſion was well 
enough, it referred them to the Judgment of the Court 
upon the whole Plea Si acionem predicc'. 
Holt on the other Side cited Hudſon's Cate in 4 Rep. 
and Noy 58. but the Court ſaid that in a Mayhem a 
Treſpaſs was neceſſarily ſuppoſed, not ſo of a Treſpaſs 
in Trover, fo2 that Trover would lie where Treſpaſs 
would not. And Pemberton laid there would be a Dif- 
ference, where a Recovery in a Treſpaſs was pleaded in 
Bar; fo? that it ſhall be intended, the Party was recom⸗ 
penced, and where a Bar in Treſpaſs is pleaded in 1 : 
Put of till next Term; o_ TEN 1 


Ellior and Beſey. | nn 


—Re02 upon a Judgment in C. B. in Trelpaſs'; md; Jones 214- 
falſe Impꝛiſonment; wherein the Plaintiff de⸗Raym. 467. 
clared. &c. the Defendant pleaded that he was a Gaoler 
of the Liberty, &c. and that A. B. Baſliff of the Liber: 
tp, took the Plaintiff by Uirtue of a Tarrant, &c. and 
delivered him to the Defendant, and that he as Gaoler 
took and detained him, quz eſt 'eadem, &c. \Plaintiff re- 
plies, that he detained him, &c. abſque hoc, that he took 
him within the Liberty; whereupon the Defendant de- 
murs, and in C. B. adjudged againſt him; whereupon 
Erroz was bought, and Saunders fo2 the Plaintiff in 
Erro laid, the Caſe is this, the Defendant is Keeper of 
a Gaol within a Liberty, the Batliff of the Liberty ar- 

reſfs one out of the Liberty, and bzings him into it, and 
delivers him unto the Gaoler — receives him, Knowing 


2 


* F „„ 8 2 


1 , Term Trin. 34 Car. 2 N. B. 


> 
1 


— — Sl 


nothing of the Arreſt without the Liberty; this tat not not 1 
de falſe Impziſonment in the Gaolcr, koz he was not Par- 1 
ty to the Wrong, 02 pzivy to any Covin, and the Law 

ſhall never puniſh one not guilty. of. a w2ongful Act, o2 
Intent; therekoze, though it was falſe Impziſonment in 
the Balliff, in the Gaoler twas not: One map be — = 
of falle Jmpziſonment, and another not, though he de. 
tain the Perſon arreſted, as it one takes a Man in a fo- = 
reign County, and bzing him to the Sheriff, who hath a 
Crit againſt him, and the Sheriff takes him; this is no 
falle Jmpziſonment in the Sheriff. A Conſtable arreſts 
one without Cauſe,” who reſiſts ; the Conſtable calls A. to 
ald him, who doth lo: A. is not puniſhable, becauſe he 
did it in Allüſtance of a known Officer, and might have 

been puniſhable (f he had refuſed it; beſides, though he 
was arreſted out of the Liberty, pet he was lawfully in BM 
Execution, when they bzought him unto the Liberty; and M 

tik they had ſuffered him to depart, it had been an Eſcape ; - f 

und if the Gaoler had refuſed him, it had been an Elcape; 
then to puniſh the Gaoler if he refuſes him, fo? an 
Eſcape, and fo2 falſe Jmpziſonment if he receives him, is un⸗ 
reaſonable. And though their main Reaſon in C. B. was, 
foz that the Bafliff of a Liberty, and the Gaoler were 
but one Officer. pet tis plain that is a Miſtake, as was 

laid here by the Court; and they ſaid that in this Caſe 
the Gaoler ſhould be puniſhed, fo2 doing but his Duty, 
and pet be without any Remedy; twas ſaid by the Court, 
that fn this Cale, though Notice had been given to the 
Gaoler, pet 'twere not material: Upon this the Court 

pꝛonounced their Reverſal, niſi. 

Maynard on the other Side ſaid, the Day following, 
That the Declaration was koz kalle Jmpziſonment 
quouſque finem, &c. and that as to the Quouſque, the 
Defendant had not anſwered, and therefoze the Judgment 
ſhould be affirmed ; and cited 19 H. 6. 35. and 1 Roll 
265. and whereas 'be would have it, that if the Bailiff 
had not Authozity to take him, the Gaoler had not to receive 
him, &c. The Court ſaid, that the Gaoler was here a 
diſtint Officer, from the Balliff 02 Steward; and where 
he ſaid the Gaoler map have Action ſur Caſe againſt 
Bailiff, the Court doubted it; ſo they did, when he ſaid, 
if the Gaoler keep one impziſoned ko; not paping unrea- 

ſonable Fees, that now the Impulonment becomes b | 

| — 
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25 95 And dezyng titel th Caſe 16: = 
bot 145 Ne d ai Bond in Beil Gau 
8 infra ye reno ho Wiainteck dad Ble 
Js Ment, and -Exgcutiong [11808 the Detendant taken in 
keution. any after eſcaped; In Debt upon "this Eſcape 
the Saolet, he; pisaden that Ny Bond Sas be 
195 ;&c. infra Jusi ial"); Ke!” L Jubanſeltt fo? 
the Oefendant : The Court of: Kicig's. Behch Wemeb nök 
| to allow one to except to a Jurisdixion, he hath ſo long 
acknowledged after Execurſon & £ on 3 of pet nk 
koꝛ Roll, Court 540 hach a 


— of 


* ames and Troltap, PR! > 7 * 


TOS 101 ben. 11 


4 | uy in a Paobibition 30 [wherein Seth "Bak 
E. that the Privy. of, &. was ſeifed of a Portio of 
Titheg in, Sc, and ar the Pandz of Sw. Ninul"& ſeine]; 2 
and, that in-the Reign: of k. n he granted che 2Biiiv? 
W. Fitz. Herbert: in theſe Moꝛis; Dedit W. Ae 
Notburiam 1 in feodo;) und afterwardg, pr Meeimid Demi. 
ni & duabus carucatis terræ, he ſhuuld p Keen S's 
per Ann. and that the Family of the Fitz Herberts had 
ever ſince held the Loꝛdſhip diſcharged f Tithes, ” 2 4% 5 
5 8. per Ann, to the Pio and his Sutreſſojs til 
and ſince to the King, &c. Pollexfen ſaid, that it is 1 
ſhewn that the Land whereoſ the Parlomddmändes Tithes, 
was Parcel ok the Demeſne ok the Meno: That this 
is a Deed befoze Time ot Memo and thereteze not 
pleadable, having not been allowed in Eyre} noz can be 
good by Uſage in Pais; and for this cited Roll, Preſerĩp- 
tion 268. 4, 5. and 9 Rep. 28. That it rannot be a Mo- 
dus, becauſe it was not given in Satiskactton to hin that 
ſhould have had the Tithes; and fox thigocited Rolh Diſnt 
649. he laid this Cale contradicts not Piggot and Herns 
Caſe. Saunders on the other Side ſaw; that here was 
ſufficient ſhewn-fo2 a Prohibition, ko; that tis chen that 
the Pac was bellen ot the Manoz, andcok all the Gutes; 
Kc. and that the Cloſe where, is Parcel of the une, 
and was granted, as to Non allowante in Eyre: po land,. 
that was only intended of Gzants ok Franchiſes and Liber - 
ties by the King, not ok private Deeds fo; Inherltances. 


As ta its not appearing to be Part of! the Demelne, the 
8 H 2 Court 


* 
2 511. jp 6 


N 2. Tin 34 Cur. de A. B. 


| | 8 court ſaid; that: then the Low might have enfeoffed another 


to hold of dimiſelf,: and la it might: have deen Part of the 
Demeſne; when: the Pꝛioz granted it, and be akterwards 


granted and held of the Mano; ; and as to the Modus 


not being good, . becauſe- not paid to the Parſon, the 


Court ſaid it might be well enou gh, paid as a Modus ta 
one who hath a Poztion of: Tithes: ; and that then be by 


deut 1 * een I: ; Wo 


The King, and. the, Wane Salford; ; pus. 


5. A Inkozmation was bzought againſt the Low 
Stafford fo; converting Mood Land into Arable 


and Paſture : Exception taken, foz that it is not ſhewn 


in the Inkozmation that the Land was fet apart, iT 
uſed-fo2 (Wood Land according ta the Cows ot 35 H. 8. 


17. but not allowed, being ſafy:boſcos; &c: and ſaid, that 15 
- foz cutting down ok Timber, which grows ſparſim, and 
turning it into Arable, no Inkozmation upon this Statute 


lies: Moved to quaſh it; but the Court! ald they would 
an i being an Wenden. a + T' 


Herring 111 Brown ; * evant, ; and puis. | 


TI 
Powers of Revocation are taken favourably. Secondly, 


that though there be no Wow of Revocation, yet if a 
ſubſequent Eſtate be limited, which fs inconſiſtent with 


the kozmer, that the Law ſhall adjudge it a Revocation, 
that the Cale is the ſfronger ; fo2 that the Uſe is declared 
to be, to the Uſe of Sir J. W. and his Heirs, and to na 


other Ute o2 Intent. That the Statute of 27 El. makes 
a Deed with Power of Revocation, as a fraudulent 


Deed: That as this Conveyance was voluntary, ſo twas 
to difinherit the Heir at Law. pe ſafd, that arguing 


that the Fine was an Extinguiſhment ok the Power, and 


that then it could not be revived, is fallacious, being a 


bene conjunctis ad male diviſa : That this Fine was the 
Means J. W. intended to execute the Power of Revoca- 
tion by, then koz the Court to . that deſtroy the 
Power, 

4 | 


DA S Caſe was argued again this Term, and 
Williams fo2 the Plaintiff obſerved, Firſt, That 


1 
BE, 


x * w# n 
l "MN 38 r on on ro ; ay: 94 ⁹⁰¹¹ n 4's 
# 6 6 "Sw > Ar, rot _ 
* . * ry | 2 2 _—_ * _ —— — — * 9 
. N 3 * 7 p 
18 3 1 N 1 — — — . 5 7 5 * * 
— — ne $4 „ Þ- WR WP 0 5 en 'T OY: 
* K* of 7 * 6 4 - a * * F 1 + N 1 4 & * _ 
: . * „ * 8 * — 
* "4 - 
= 4 8 I Jo 6 | A 
3 pag — wy | 
. ö , 2 1 8 
$6 I . hu 
: 33 ö 2 2 1 n 3 — 


Rur 


* 
x Tas . 4 2 us "Wo 4 3 77 * . * 7 f 7 1 64 ET : 1 4 . 1 A | . N 57 is 7 Fl ; 4 1. 
” : . G — & my — - . N q © . * 
Power, would be a hard Conſtrucion. 
1 . * 4 44 > - 


7 — 28 7 
E ſaid, that 


Fine was levied. in Trin. Term, and the Declaration of 


Ales, within five. Days after, which ſhews the Jutent of 
the Parties; and that therefoze it would-be: as one Con; 
vepance 1 And laid, that it would be of Jil-Conſequence to 
adjudge it otherwiſe, and to the Shaking of many'Wen's 
Jnheritances-; that nothing was moze common than to 
declare the Uſes after; that it was the Intent and Agree: 
ment of the Parties befoze, that the Court wag to re- 
gard, whith would be good, though never put in TUriting 
after, which was done only fo2 the Sake of Poſterity. 


De cited Hob. 312, | Downam's: Caſe 49 Rep. and as re⸗ 


pozted 1 Rep. 75. and the Cale of 


Wixon and Gar- 
ret 26. 


Car. 2, Trin. 960. he allowed Albany and Digg s 
SBaͤaaundets fad, the Cate was, J. W. and R. O. were 


Tenants in Common in Fee ok, dec. J. W. covenants 


in 1640. to ſtand ſeiſed to the Uſe ok himfelk koz Like, 


with divers Remainders over, the laſt Remainder to the 
right Heirs ok M. W. afterwards in 1653. 77 | 


R. C. levy a Fine of, &c. which by the Gerdick is found 
to be to the Intent to make Partitions z. and likewiſe to 
be to the Uſe of J. W. in Fee, and afterwards by Deed; 
they declare the Uſe of the Fine to be tp J. W. and his 
Heirs. And whether by this Fine the old Power of Re- 


vocation be not extinguiſhed, lo that the Declaration 


comes too late, is the general Dueſtton between the 
Daughter of M. W. and J. W. Son and Heir of E,. W. 


NC, Ns - | | WT I% BT: 

he ſaid, there was a Time, when there was no Decla- 
ration of Uſes, and that then the Fine was a Foxfeiture 
of the Eſtate ok J. W. which gave them in Remainder 
an Intereſt, and Right to enter, and that then the Fine 


coming after would not be good; fox, that tis ſaid in 


9 Rep. 11. that ſuch, ſubſequent Declaration would be 
good, when no other certain and compleat Declaration, 


0! Limitation of any other Uſe, eſther at the Time, o 


befoze the Recovery is made, oz Intereſt mean be veſted ; 
which ſays he, is pzegnant, that if an Intereſt mean (as 
here) be veſted, it will not be good; and hereupon he dif- 
ferenced this Caſe fromi that of Wixon and Garret, that 
being a Declaration befoze the Fine, and this after. pe 
ſaid, that in this Cale, if they might declare Uſes, after 


the 
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the e a 2 this is Declaration delt relate, | tyh 


Fine, they might do it fir Pears;'which he la J 

be, fog that the Law Tuffers- or. a Relation to deſtroß th 

 Eftate'of a thitd Perſon, and would not 1 95 
be 


Adventure-? 
diſcharged by Agreement by Parol'; fit u. 
in TUrtting; it chall be taken that the Policy fp eaks the 


are: tountenanteb by 14% ledernl Ads of 
a well 10 he is to have ten 


' after 


ſame-Reaſoii that they might bo t ur Days 
totild n 


11 $ 
e Rea: 


lation that is indefnfte; and that he tobt t 
for ok their Judgment th Aut Tered. yy We'd Or 
Parry: and been eee Aar 9 to 


7 14111 


Kaines | and Si ir Beben ache, 


a \þ E Caſe upon Evidetice was, 
I fiirance was dawn from Arch Legorn, 
and dowpiit deing bzonght upon it, the Defenvant laid, 
that the Agreement bekoze the Subſcription was, that the 
thoutd begin, but krom the Downs; bit this 
Agreement was tot put into Writing; "This Policy is 
but a mere patrol, Agreement, und 10 e alteted oz 


Minds of "the Parties; ko; Policies are * bing well. 


—_— and go as far as 15 beg; and to luer them 


to be defeated oh Agreements 1 appearing, is to leſſen 
their Credit, and tö make them 850 Galdie, which per 
Parltanient, 


That the Party may 
Guineas Premfim though the Policy ſays tut thzꝛee; 
as to ſay he aſſured/but from ſuch a Place, ſcil. the Downs, 
when the Policy ſays it was from Archangel. The Cu- 
ſtom of Merchants ought to be p2oved by thoſe that 
have had frequent Expertence, and have known Caſes ſa 


ruled. Twas allowed, that if a Ship was laden ar 


Aleppo, and come to Meſſina, that the map be inlured; 


the Adventure is to begin from Meſſina; but then it muſt. 


be ſo erp2eſs'd, nay it need not be erp2eſs'd that ſhe was 
laden at Aleppo, (though the Opinion of ſome Merchants 
was ſo) as Pemberton Chtef Juſtice ſad; but if the In⸗ 
ſurance was of Goods laden at Aleppo, and they were 
indeed laden at Meſſina, it might make a Difference, 
Pemberton ſaſd, that Policies were ſacted Things, and 
that a Merchant ſhould no moze be allowed to go from, 


what he had ſubſcribed in them, then be that ſubſcribes a | 


4 Bill 


ie 


a a Pot of a 


thout it be put. 


a Is 


FEE 
a. * 
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Term. Trin. 34 Car. 2. R. B. 


Bill of Exchange, payable at ſuch a Day, ball be allowed 


to go from it, and ſay it was agreed to be upon a Condi⸗ 


tion, &c. when it may be that the Bill had been negotiated ; 
fo2 though neither of them are Specialties, yet they are 
of great Credit, and much ko the Suppozt, Conveniency, 
and Advantage of Trade ; and the Jurp found. contrary 
to the Direction of the Court : And afterwards in Mich. 
Term. there was another Trial at Bar, and a Verdict ac. 
coding to Direction koz the Plaintiff, Afterwards an 


Action upon the Caſe was bzought, fo? telling him that 


tbe Ship was in the Downs, when in Truth the was 


Bolton and Throgmorton. 


« 


ſerviceable Goods, that the chief Officers of the Compa- 
ny have uſed to ſeile them, and carry them to the Guild- 


Hall, and empanel a Jury; and ik they find. them ill 
and unſerviceable, to bzeak them, and ſhew tbat the Plain. 
tiff is one of the Company of Spectacle Makers, and 


that the Defendants are Yaſter-Traders, and chief Offi- 


cers of the Company ; and that the Goods made by the 


Plaintiff, and taken ut ſupra, were unſerviceable. 


 Pollexfen extepted, Firſt, Tis pleaded an antient Cu- 


ſtom Time out of Mind, & c. but not ſhewn that they 


have been a Company Time out of Bind. Secondly, 
Pe pleads that the Maſter and Wardens, have uſed to ſeile, 
&c. but ſhews not who is Maſter and who are Wardens, 
as thep ought ; as in Caſe of a Dean and Chapter, fo? 
'tis traverſable. - Thirdly, The Cuſtom not good, fo: 
there tis laid that the Goods are to be carried to Guild- 


Hall, and a Jurp impanelled, &c. but no Notice given 


to the Party ; and that it is againſt Reaſon to condemn 
the Party's Gods, and not give him Notice, and hear 
him. To which Saunders anſwered, Firſt, That the Com- 
- pany do not pꝛeſcribe Time out of Mind; but tis laid 
by Cay of Cuſtom in the City, that it doth not _ 


8. T Þ E Plaintiff declared in Treſpaſs, fo2 taking 

and bꝛeaking lo many Dozen of Spetacles, &c. 
the Defendant pleads that the City of London is àn 
antient City, that therein is and hath been an antient 
Cuſtom, That if any make and erpoſe to Sale ill and un- 


n 
. 
n * & 4 ad — Ko HY OOO? 
U 


50 


add. 


Term. Trin. 34 Car. 2. R. B. 


kendant, niſi. 


Term, and made a very long Harangue; but the Court 
would not bail him, his Caſe being the ſame with my 


but they have been a Company Time out of 


cers Company ; and in the Time of Ming James they 
were erecked into a Cozpozation. That anttentip the head 


Officers of the Grocers Company could ſearch, and if 
they found any ill Dzugs, they thzew them away ; but 
now the head Officers of the Apothecaries Company did 


and might do it, (which was granted). ' Secondly, He 
ſaid the Pleading was, that the head Dfficers might do it, 
and that was to be traverſed, and not that the Paſter 
and Wardens, 8&c. Thirdly, That the Cuffom was good 
enough, though the Party had no Notice, fo2 twas but 
an Enqueſt of Office by which the Party is not concluded, 
but may bing his Ackion if his Gods were merchandiza⸗ 


ble: Upon the Mhole, the Court took the Cuſfom to be 


* 


god, and reaſonable ; and the Judgment was koz the De« 


My Lord of Danby's Caſe. 


Þ E Earl of Danby having been twice befoze in 
Court, upon his Habeas Corpus, came again this 


Lo2d Stafford's and the Earl of Tyrone's, ſcil. he was 
committed by the Lords Houſe, and there was an Im⸗ 
peachment by the Commons pending in the Lows Houle 
againſt him ; but it was taken clearly by the Court, that 
where the Party is committed by an Over of the Lords 
Pouſe, as fn Pritchard's Caſe, remembzed by Raymond 
Juſtice, 17 Car. 2. that upon a Prorogation he may be 
bailed: And lo Pemberton Chief Juſtice ſaid twas his 


Cale, he was committed by the Commons ; he ſaid the 


King was willing to ball him, and ſo were the Lo2ds ; 
but he was fain to lie, till the King p2020gued the 
Parliament; and then he came out, and he ſaid, that 
if one be detained after a Prorogation, an Action of falſe 
Impriſonment lies mozeover twas (aid, that no Man 
could come into that Court and demand to be batled de 


jure fn Caſe of High Treaſon ; nay that in Murder, 


ſometimes they take Bail, and ſometimes refuſe it. 


| Mind: 
That koꝛmerty the Apothecaries were Patt of the Gro- 
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Fo oot cad? medal; devant. 
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And Saunders ſaid, that a Recovery in Treſpaſs: is a 
Bar in Detinue, Account, o; Trover, fo2 the Plaintiff 
bath Damages given to the Ualue of the Thing taken, 


aͤnd thereby the Pꝛoperty is gone ; but ik Damages are 
given, not fo2 the Ualue, but fo2 a collateral Reſpect, as 
fo2 miſuſing, &c. there Bar in Treſpaſs ts; no Bar in 


Trover ; and fo? this he cited 1 Cr. 35. but in tbis Caſe 
the Jury find fo2 the Defendant. -/ And ſo no-Pzoperty is 
altered, fo2 the Party may, notwithſtanding he 1s barred in 
the Action, ſeile the Soods if he can come at them, quod 
fuit conceſſum per totam Cur. ag a Releaſe of all Adions 


. doth not hinder the Party from ſeiſing the G@ds, if be 
can have them; and he cited 3 Cr. 667, 668. 


Pollexfen argued fo2 the Defendant, and mave two 


- Queſtions, Firſt, Jf Treſpaſs had been bzought, ik it 


had not been a Bar: ? and he tok it, that they of the 
other Side could not deny but it was. Secondly, Ik it 
be a Bar in Treſpaſs, why it ſhould nat in Trover ? fox 
he ſaid that Treſpaſs and Trover are of like Nature, 


and conſidered the Fozm of the Counts in both Aﬀions 3 
be cited Br, Action ſur Caſe 110, 12 E. 4. 13. Litt. Set, 


in 


5 WM H 18 Caſe was argued: 0 by: Saunders nn. 412. 
1 T ko the Plaintiff, and Pollexfen koꝛ _ De- 
= kendant. 


"Term. Mich. 34 


——— — + r „ 


in any Alon Real oz Perſonal, by Audg 


murrer, Uerdict, oz Conkeſſion, is a Bar to that Action, o? 
Nature fo2 ever; which the Court 
an: But Chief Juſtice Pemberton 


any Aﬀton of - 
held to be go 


ik 


aid, it was tobe unperſtood, when it doth appear judi- 
cially to the 


dürt, that the Evidence in one Aﬀion would 


maintain the other; otherwiſe he ſaid, that the Court 


hall intend, that he bath miſtaken his Action. Pollexfen 
cited the Cale between Tarbervill and Savage in C. B. 
Turbervill bought Treſpaſs: of Aſſault and Battery in 
R. B. Defendant pleads Sur ſon aſſault demeſn, and found 
fo2 the Plaintiff ; and then the Defendant bzought Treſpaſs 
of Afﬀault and Battery againſt Plaintiff in C. B. and 
Plaintiff in R. B. pleaded this Uerdict and Judgment in 
Bar, and the Cort. would not ſuffer this Action to pꝛo⸗ 


ceed; but upon the whole Batter, the Court was of O. 


pinion, that it was no Bar in the pꝛincipal Caſe ; fo2 
the P2operty of the Plaintiff is not barred by Judgment 
fo? the Defendant; -but that he may ſeiſe them if he can 
happe them: Then the P2operty not being barred, and he 


% 


demanding them ol the Defendant; and he denying them, 
this is a Converſion; fo though a Denial is not ſuch a 


Converſion, as the Court will judge a Converſion, yet 


berſton ; and the Court directs them ſo to do. And it 
not appearing here that the Evidence in Treſpals would 
maintain the Trover, oz vice verſa, the Court ſhall intend 
that the Party hath only miſtaken his Action, which finally 
fo bar, would be hard : Mherekoze, &c. Judgment, nift. 
Saunders in this Caſe, cited a Caſe ;' That if there be 


Action may be bzought againſt the other; but if he plead 
3 performed, and found fo2 him, tig other- 
=. | 1 * 


tis ſuch a Converſion, as the Jury always: judges a Con- 


two Obligees, and Debt is. bzought againſt one, and he 
plead non eſt factum, and found fo2 the Defendant, an 
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Au Conte between Hoghes a Comments wust n. n. 415 


a Ship was Dutch bulit, and aftet made an En- 
gliſh Ship, the Maſter was Dutch, ſome ot the Seamen 
Engliſh, and two Dutch: There being Mar between 
France and Holland, the French ſeile the Ship, ds a'Diiteh 
Ship, and condemn her as a Dutch Sbip in the Court 
of Admiralty in France; ſhe is there ſold, and after co- 
ming into England, the firſt Owner leifes her, and the 
other bꝛings Trover, and a. ſpecial Aerdict was kound; 
but the Court would not ſuffer it to be argued,” but 02- 
dered Judgment to be entered koz the Plaintiff; fo2 they 
ſald, that Sentences in Courts of Admiralty vught: :ta 
bind generally accoding to Jus Gentium; and that if. we 
did not obſerve the Sentences given abzoad, they would 
not obſerve Durs, which would de a general 'Jnconveni- 
ence; and if the Merchant in this Cale had received 
r he ought to apply to the. Wmiralty and: Coun- 
this being a Matter ok Government ; and that the 
5 ng it he ſaw Cauſe would fend? to 'his''Ambaſſavoz 
Leiger in France, ho would take Care that Right chould 
be done; and that if Right be not done, then the King 
would grant Letters of Marque and Repriſal; 5 and a | this 
mo ther denen Pee, I s Wera 1 


Po + : y 


Weſter and Wildy ; puis. Gar 5 | 


A Ship was to tall whither the Eaſt India 3 
ny ſhould oꝛder. A. lent upon Bottomry 500 l. 

to be paid ff the Ship went to Bantam, 02 elſe to China 
02 Formoſa, and returned thence to London within 20 
Months 5201. if at ſupra, and returned within 24 Months 
600 |. and ik ſhe did not return within 36 Months, and 
it was not pꝛoved that ſhe was caſt away, then to be paid 
7101. the Ship went from London to Bantam, but re: 
turned not direily from thence to London, but went to 
Surat: She returned not within 20 Months, oz 24 
Months, but was caſt away within 36 Months; and fo 
not paping 710 J. Actfon * bzought upon the —_ 
being 


th... AM. 


being foz fo2 — of this — 75 
in this Cale demanded ok the Counſel, what they would 
require, foz they'tonld not have 520 1. becauſe the ip 
returned not within 20 Months, noz 6001. . 
returned not within 24 Bonths:z neither-coull 


and ata it might be the Intention of the Parties, that 
ſhe Gould: be caſt away in her Uopage;fromi:London- to 


to be paid ; pet atcading to "es 2 1 
We Uo not N 


. * 
2 8 + Lo 


Stil and Sie William Lan phat a 


M I TH qui 158 dee. - againit £ Sir William L 


a Conventicle z they let fonh"the Statute, &c. and that 


Conventicte; and that the Plaintiff and J. S. came to 
Sir William Langh 


, and tyought the Names of eight 2 
them, who — at the Conventicle, viz. A. B 


err 


and Sir William Langham refuſed, &c. Pollexfen tok 


thꝛee Exceptions, Firft, Co the pleading ok the Statute, 
which was over-ruled. Secondly, Fo; that it was not 


ſhewn that the eight Perſons'named, were above ſixteen 


Pears of Age, and ſaying there were twenty, and moze, ae 
bove the Age of Sixteen; there map be ſo, and yet theſe 
Eight may be under ; but the Court ſeemed to hold, 
that when they ſap there were Twenty, and more, of the 
Age of Sixteen, this ſhall be taken that all of them were 
of the Age of Sirteen ; but yet they gave Time to look 


further into it. Third Exception was, fo2 that it is 


thewn in the Jnfounation, that A. and B. infoꝛmed, and 
that A. only ſues fo2 the Penalty, and they do not ſhew 
that B. is dead, ſo againſt them 'of their own Shewing ; 
but it was anſwered, that the Statute gives the Penalty 
to the Inkozmer, though a Stranger, and not to him 
that went to the Juſtice; (o any one might ſue, as well 
as Smith. Another Exception was taken, fo2 tis ſatd he 
inkozmed that they were at a Conventicle ; but tis not 


politively alledged. that they were there ; and though at. 
4 


becauſe ſhe 


they de 
mand 710 l. betauſe ſhe was caſt away within 36 Poilths 3 
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Bantam, 02 China o Formoſa, and ſo back, oꝛ elſe the — | 


8 ham fo not convitting ſeveral Perſons koz being at | 
Twenty and moze "of the Age ok Sixteen, were at a 


ter 
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intend it ; but however then gabe Judgment, becauſe be 


refuſed to adminiſter oy Oath, : which he is bound and re 


quired to do by AA 2. 1. thong not — Wo _—_ 
OR _ Di th, mers de ſee mann 1 
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Chancery, and bꝛought betoze Jones Juſtice ot 
| by Habeas. Corpus, and bound by Becogniſance by 
bim to appear the firſt Day of this Term, which he did; 
and being in-Court, Maynard "moved: chat the Articles: 
ſwom in Chancery mi ht 


no Recopd befoze them, and the 'Recowd*in'CThancery' is 


they would hade done it, otherwiſe not ; 


* 
i _ I BY 


Lord Grey's Caſe 3 Pai 


N bende u replegiando ied to mp Lod Grey to 
bing in the Body ol Dame Henrietta Berkley; 
be nc at the Return of the 'CUrit, and maped bis 
Appearance might be recowed ; and ſaid by his Counſel, 


the 3 the © Dpinion of the Conte: TRA 


that he could not tell what he was to do, that he was rea- 
dy to plead, &c. but the Counſel of. the other Side, al⸗ 
ter pꝛaping that the Return — * be filed, which was 


an Elongata eſt, deſired my Lo 


D might be committed, 


Ward, o2 his Uillein ; but that he is ready to plead Non 
cepit,. 0? to traverſe the Return of the. Sheriff ; and they 


compared this Cale to a'Replevin, wherein if the Party 


comes, and pleads Non cepit, no Withernam fhall go ; 


ſo here my Low is ready to plead Non cepit : But the 
Compariſon was not allowed, fo2 in Replevin the CUrit 


Q is fo Cattle only ; but here fo2 the Body of the va 


Mit [jon 1 Supplicavit: nf 6. 


read here; and that they would 
bind him here ; which the Court refuſed; foz that they have 


duly trantmitted hither 3''but ik the Witneſſes char 
ſwoze. to the fr Articles hav: been here, and fwoze to 
them in Court, 


and this was at two ſeveral Motions, by * z to 


which was oppoſey by mp Lows Counſel ; fo} that he 
came in upon Puscels, that he doth not juſtify, as ** s 


ter a QUerdiet, vet upon a'penal Lum the Court would not 


*4 


— 


. oa. 59 * 33 ——__— 1 
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that the Liberty or a Han is 


favoured next to bis Life; 
the Court laid my Lon could plead? nothing, til de 
bzought in the Bod, fo2 that there was no Perſon tall 
then, with whom he might plead; and though they offer-' 
ed Manucaptoꝛs, and urged: very much, that my Loꝛd 9 
ought not to be taken coming in upon P2oceſs, and no 3 
Capias in Withernam. being out; get the Court commit. 
ted him, and laid that it appearing to them, by the Re. 
turn that my Loꝛd had eloigned the Bodp; and ſo he fs 
guilty ol a Contempt and an Oſtente and they! having 
him in Court, map commit him, and neen grant no Capi as 
in Withernam; and ſo he was committed. Pollex fen laid, 
that ik he ſhould be allowed meſently to plead, tifl be had 
bzought in the Body, that then the WMrit ot homine re- 
plegiando would fall- tu the Gꝛound z foz- this being a 
tit to ſet the Party ſpeedilp at I. ihettp, he would be J 
koꝛced to lie by it, till the Piea mas determined, lch 1 
would be inconvenient 5 '0Þditwes wid again in this 
Caſe, that they would not (ufer 02: Accept ot a ſpecial 1 
Return, as was befoze in'Wilmore's Caſe.) 1 
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Tauling and Hardy; devant. 


5. 7 5 H Is Caſeivas atgned by Holt ; he ſaid, that by the 
Surrender Joan Cock was remitted, and that the 
Condition did not hinder z and as to the Rule, that when a 
Perſon of: full Age, takes an Eſtate into which he could 
not enter, that there is no Remitter, is to be intended, 
where the Eſtate hath Continuance; but here the Eſtate fox 
Life by Surrender is merged, and the Condition could not 
hinder its merging; then being merged, and determined, the 
Dilcontinuance is lo; and by Conſequence Joan Cock ig 
feiſed again in Tail, and the Reverſion out ot which the 
Leaſe fo2 Pears was created, and to which the Rent is in⸗ 
cident, being gone. the Rent is gone too; fo2 two Things 
ate requiſite to make a Rent incident to a Reverſion, Pte 
vity, and the ſame Right of Eſtate ; as in Caſe of two 
Jointenants, and one makes a Leaſe foz Years, and 
dies, the Survivoz ſhall not have Rent fo2 TUlant of Pꝛi⸗ 
| vity; and that here, by the Eſtate that cauſed the Dil- 
continuance being merged, Joan Cock is not ſeiſed in the 
ſame Right of Eſtate ; ſo the Reverſion being mn 
La ent 


— 
— 
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Rent is gone tao; the Precipes being bjought againit a 


Stranger, and Joan Cock, he took not material. And he ci⸗ 
ted in his Argument theſe Books, 1 Inſt, 333. Moor 94. 


Dyer 74. 3 Rep. 3. The Counſel of the other Side be- 


not ready, Day was given, it being in their own 
He alſo took Exception to the Doubleneſs of Pleading, 
 fo2 that the Mos in the Deed are ſufficient to paſs the 


Reverſion by ſeveral Means, and they had pleaded them - 


generally without chewing anp Election; and foz this he 


cited Dyer 74. accoding to which it was holden in R. B. 


Trin. 14. Cr. 2. Afterwards in Hillary-Term it was argued 
again, and the Court held plainly, that Joan Cock was not 
remitted, by accepting the Surrender; as likewiſe ſhe be- 


ing Tenant to the Prætipe, the Recovery did not bind the 


Eſtate⸗tail, not being thereof ſeiſed, at the Time of the 
Recovery, but of a defeaſible- Fee; but if ſhe had come 
in as Uouchee, it had barred; as to the Pleading they 


aid they would do what they could to make it good; but 


the Doubleneſs thereof being ſhewn fo2 Cauſe of Demur⸗ 


rer, made it the greater Doubt; Curia adviſare vult. Ak. 


terwards Holt ſaid they ſhould not inſiſt upon the Matter 
of Law, but only the Doubleneſs of the Plea ; this was 
argued again ; and 9 H. 6. 22. Sid. 86. Palmer 62. were 
tited, to pzove the Pleading not double; and the Court 


ſeemed to hold it not double: Adjiidged foz the Avowant, 


2 Vent. 269. 


Amias and Chaplein. 


T 


thus: A. ſeiſed of the Place where, &c. and 


other Lands, granted to the Plaintiff 20 1. per Ann. in 


Fee out of the other Lands, with Clauſe of Diſtreſs, 
and after ſold the Lands charged to the Defendant ; and to 
free them from this Jncumbzance, granted a Rent of 
20 J. per Ann. out of the Place where, &c. to commence 


from the Time that a Diſtreſs fo2 the 20 1. ould be ta- 


ken in the Lands charged, and ſhews how that at ſuch a 


_ Day, a Diſtreſs was taken; and therefoze, &c. fn Bar 


of the Avowyp they come and traverſe abſque hoc, that 


any 


HE Caſe on the Pleadings to an Avowy was 


2 


cl 5 34 C= 2. R. * 5 


Tenn. 


* 


1 any Dillrels was taken foz Bent areear, Sc. 50 fs ther 


whereas it chouln be a Point fingle, and that riens arrere, 


&c. aud of this Opinion das the Ceurts and oderey 5 


* null iber replead, and pay Cas, 


— Papilion, and Dubois. 


9. D A v being given to the Mayor and Aldenuen 2 

e to ſhew Cauſe why a Mandamus ſhould 
not go to the apo? and Aldermen to ſwear Papilion and 
Dubois Sheriffs. The Recorder ſaid that the Aldermen 
as to this Purpoſe were but a particular Rank of Men, 


did it belong to the Mapoz alone, but that there was a 
Court in London, called the Court of the Low Mayor 
gud Aldermen ; and that the CUrit ought to be directed to 
the Court of the Mayo? and Aldermen, koz that other ⸗ 
wiſe the Mapoz and two Aldermen might male a Return, 
and be within the Wows of the CUrit, whereas there 
cannot be a Court without the Payo2 and twelve Alder- 
men; and he rememlbyed the Caſe of Rye, Where a Man- 
damus went to the Jurats to (wear a "Bao; Part of 
them returned one Cauſe, and Part another. The Court 
were doubtful how it ſhould be directed, and took Time 


to conſider : Though Pemberton Chief Juſtice was or | 


Opinion, that it could not be directed to them as a Court, 
it being no judicial Batter, but only to them as Mayo? 
and Aldermen ;: yet the Euſtom of London is to ſwear 


their Sheritfs in the Court of Yayo? and TO and 
no where elle. 


3 | 3 


demur ſpecially, fo; that it is a complicated Traverſe, 


and that it din not belong to them to wear them; neither | 
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that they were antient 


Ter. Vick 882 * 
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71 bir HIS nas; an. action: 1 the. Caſe; wherein . 
__ -.»&oclpecial;Qerdi: was found,: that the; Plaintiff 
aſt zifep of; a; Stream running; thaough:bis; Land ; and 
that about 60 Pears ſince; be had sreced a; {Uater-Will 
upan bis den Freebold ; and likewiſe; ik was found; how 
that che Defendant; was ſeiſed of an gutient. Dam upon 
the ſame Stream above the Plaintiff's: Mill; and bow that 
the, Defendant; had pulled down the. ſaid Dam, ; and-there- | 
bp diverted the; Siream-from the; Plaintift's Mill; where- | 
upon the Plaintiff -commences; this Action. Follexfen ar- 
gued koz the Mlaintitf, and. cited. Palmer) 290, and 1 Cr. 
575. andftogk that 0 bea clear Cale, that the Stream 
being the Plaintiff's, the Dekendant could not divert-it ; 
and do held the Court, chat an Aion hay-Jain-fo} divert⸗ 
ing a Stream, though. no; Mil had been ereted ; and 
ul 4 need nat de chen ; M-auttent 
lh, as it mu where he-preſcribes- to- habe-a * — 
_— where the Mater is not his own as the Court 
ſaid was the Meaning of: Lutterell g Ca Cale, 4 Rep: 80. 
koz there preſcribing to jatercourſe, hes ought to ſhew 
Mills; but here be need not: So 
the Court ſecmed- wholly for. the Plaintif, koz here the 
Stream is his own; 10 . there RO" * er 


Vide puis. "ann e EN n 


$217) : 
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|" Hubloun' 5 & 14 


Oy Knlevin the Defendant claims Property, and = 
ſays, that the Goods are his, abſque hoc, that 
they are the Plaintiff's ; the Plaintiff — that they 
are his, abſque hoc, that they are the Defendant's, & hoe 
petit quod inquiratur per patriam; this was taken to be an 
immaterial Jfſue,;and a Repleader oz a new Trial award⸗ 
ed; fo2 that upon this Iſſue, the Pꝛoperty cannot be 
teyd; fox the Plaintiff ought to pzove them ta be his; 
and not the Defendant to be his; fo2 if they be a Stran- 


ger 's, and not the Plaintiff's; the Plaintiff hath no Right _ 
to take them, 


KE Baueeving- 


1 Vent. 363. fa. 7 


hade ſeveral! 


Tent, Mick. 2 4 E 


/ 


—— and Raids L 


—HE Plairelf d0ctave@lh Alm. tohthit Ge De: 
1 kendant ee 974 Dot: 
and hath not; and kutther votlatetz 

Deferidant kniowih cher 854 
ranted the ſald 00H,” d deen e 
fore, &c. upon Whieh'the Derendant detiiths, Vecatile that 
thele being as it e Te 15 Ortlathblons,” aud or Arten 
Natures, "the vie in Aſſarnplic; the beer ff Deeele, ah 
requtring ſeveral Peas, the kiff anno fein theint 
in one Action; the Cot a chat bite 'oaititiot join Trek. 
paſs and Aſſumpfie m one Aion, 00 Ter and Aﬀampiit 
in one Aion, 6 Doſdeit ad Aſfeniplie th ole E 47 
that 91 it 8 Matures, one r banded apon i 
Right, the others upon Woztz 4 and hewile- char 
* in them dus in one Sammens; 
her, Sufthnois, n 

w that 19 Ent 

ada 


t, and that 
dhe Diftudane ane pap Fon therefor 26 
another Declakatidii, 
dis Hodfe, and fo $64 damnified.; that this is not good 
upon a emurter,'t ough is may be odd after u Qerdie, 
as in 1 Brownll 8. Radau ler Juſtice fuld, the 


Reaſon why they cannot be joined in one Action is not, 


becauſe thep require ſeveral Pleas ; but becauſe of the le- 


veral Pꝛoceſles, ka one may join a Mutuatus and Debt 
upon a Bond in one Action; und pet they are to be an⸗ 
ſwered with ſeveral Pleas, but here in the pzincipal Caſe, 
the Court took Time to be adviſe, fox the Warranty 


here is in Mature & a Contract, as well as the Aſſump- 


fit; and ſuch an action, as if the Party had dy d, yet it would 


charge his Executvzs; and if in this Caſe upon Evidence 


ft could not be pꝛoved that the Party was ſciens that 
the Pot-aſhes were ill, yet the Plaintiff ſhould have a Uer- 


ditt; and that lo it had been ruled in a Demurrer upon 


Evidence. And Pemberton Chief Juſtice cited a Caſe 
which was in C. B. where Adion of Trover and upon the 
Cale were ſotnty' and the Court ſtopped the ——_ 

3 . ade 
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made the Attomey pay Coffs ; and afterwards in this 
Caſe, the Plaintiff ſtruck out that Part grounded upon 
the Warranty. Sid. 245. 1 Vent. 223. 


Barns and Barns. 


13. IN a CUrit of Execution, the Sheriff returned 
I that the Plaintiſt bzonght his Aion in the She⸗ 
riff's Court in London, againſt the Defendant and his 
Aike as a Feme (ole Merchant, and had a Uerdi# ; and 
how that by Cuſfom in the City of London, the Low 
Mapoꝛ is Chancelloz, and may call Cauſes befoze him out 
ok the Sheriff's Court, and rule them accozding to Equf- 
ty; and ſhews how that the Low Mapoꝛ had called this 
Cauſe befoze him, and ozdered the Plaintiff ſhould: have 
Judgment, and that the Defendant chould pay Coſts 
within 14 Days ; and how that che ſhould pay the Debt 
by 50 8. quarterly, oꝛ elſe that Execution ſhould go ; and 
that this was the Reaſon why he could not make Execu⸗ 
tion: The Court held the Return ſufficient, and the Cu- 
ſtom reaſonable, though it had of late been abuſed. 


Clerk and Serle. 


i HIS was in an Action of Debt fo? the 
i Charges of a Party-Uall ; wherein the Plain ⸗ 
tiff ſets fozth the Statute 19 Car. 2. fo2 rebuilding the 
City of London; but omits to ſay, that the Party-CUall 

was within the City of London; therefoze adjudged ill 

upon a Demurrer, and holden in this Caſe, that he may 

have an Action of Debt; and that the going befoze the 

Aldermen, &c. is when they cannot agree of the Ualue. 

So likewiſe Tr. 35. C. 2. 'twas holden the Party map 

have Elefion, fo? that there be no negative TUo2ds in the 

Act; and another Exception was taken, that it wag 
not ſaid that the Defendant had built upon the Plain- 

tiff s Party- Mall; yet held good enough. — 
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15. HIS was in a CUrit of Erroz upon a Judg: 
| ment in C. B. where the Plaintiff declared in 
an Action ſur Caſe fo Moꝛds; fo2 that whereas he was 
a Deputy-Lieutenant: of the County of —— and a Ju- 
ſtice ok the Peace, and a pzivy Counſelloz of the King⸗ 


dom of Ireland, and ſp had been, &c. And whereas he 


flood to be a Burgeſs in Parliament fo2 the Bozough of 
—————- the Defendant (aid of him theſe Moꝛds, he is a 
Papiſt, he is a Papiſt, ad damnum; Aerdict and Judgment 
fo2 the Plaintiff in C. B. upon many Arguments per to- 
tam Cur. and now this Term argued by Holt fo2 the 
Plaintiff in the (Urit of Erroz, Firſt, He conſider'd the 
Wops by themſelves, without the Relation to the Party 
being an Officer; and ſo conſider d, he took them not to 
be ationable, being ſpoken of a common Perſon ; fo2 he 
takes it foz a Szound, that Mos are not actionable, 
unleſs they bzing a Pan within Danger of Puniſhment 
02 Loſs o2 Foxfeiture of Dflice ; and fo2 that cited Roll, 
Action ſur Caſe 65. Placito 7mo. and compares it to the 
Caſe of calling one Mitch, which is not aitionable 13 
Rep. 59. he ſaid the Law hath not defined a Papiſf, but 
| hath appointed Puniſhment fo2 ſuch as do certain Ads, as 
abſtaining from Church, &c. He that holds Tranſub- 
ſtantiation, Adozation of Images, &c. the Law doth not 
ſay he is a Papiff, but the Church that he is a peretick, 
and to cail a Pan a Heretick is nat actionable; and he 
_ takes it, that to call one Recuſant is moe flanderous, 
then to call one Papif. 4 
Next he conſiders the Tos, as they ſtand in Rela⸗ 
tian to the Perſon, and (@ he takes them not to be a#ion- 
able. Firſt, Foz that here was ns Colloquium of him, 
as. he wag a Juſtice of the Peace, Deputp⸗Lieutenant, 


! 


dn piivy-Counſelioz, and therefoze cannst affect him as ſuch; 


and koz this he cited Hutton 51, 55. That to ſay of an At- 
tozney, thou art a couſening Knabe, and get'ſt thy Living 
by Extoꝛtion, is not adionable, not having Colloquium 
of him, as of an Attozney ; further it doth not appear, 
that theſe Offices were of Advantage and P2ofit to him; 
and therefoze not acionable, And koz this he cited Ma⸗ 
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jo? Peale s Tafe, of whom dne ſaid there deing a Collo- 
quium concerning Juſtices-of the Peace, that he 'wonbee- 
ed the King would make dim a Juſfice of Peace, being an 
AG, a Coxcomb, and à Beetle headed juſtice; and ſcheſe 
Mods were  adjudgey not attionable; being a Juſtice” ak 
Peace, is an Officer who reaps no Pꝛoſit 0? Advantage; 
further he faith, that it voth not appear-that-by*'Reaſoh 
of the Speaking of theſe Mods the Plathtiff was in 
Danger of being put out ok any of theſe: Dffites, oz put 
to any Charge to clear and dekend himſelf from the Impu⸗ 
tation; and fo? this cite 2 Roll 43. and Action ſur Caſe 
56. As to the 3 Cr. 191. he took the Reaſon of the Re- 
ſolution there to be, fo2 a particular Relation to Him as 
an Officer ok Truſt about the Queen's Perſon. As ta 
the Circumſtance of the Times, it being immediately up- 
on the Diſcovery of the howtd Plot of the Papiſts, &c. 
he takes it that is not material, fo2 the Rules of Law 
ought to be certain and ſtable, and the Law not to be al- 
tered by Accidents ; therefoze he pꝛaped that the Judg⸗ 
ment might be reverſed. ' dnn. 
Bonithan, to the contrary z and firſt he aid, that he 
did not much inſiſt, whether calling a common Perſon 
Papiſt be actionable oz not, though he did not yield that 
Point, fo2 he ſaid that now a Papiſt is defined by the 
Law, and is a Name \o odious, that the Statute 13 Car. 
2. hath made it very penal to fay the Ring is a Popiſt; 
and by being a Poptſh Recuſant Conbitt, one is Hable to 
many Penalties't: Now to lay one is a Papiſf, oz to ſay 
one is a Popich Recufant Convick is in nefhing difiercnt, 
das to call one Ttaitoz 02. Felon, 02 to tan one Traite: 
Convix, o2 Felon Conviit, and that they maſt be convit- 
ed befoze they are Felons, o2 Txaltozs $. but this the 
Court did not allow, but that there is a great Difference 
to ſay one is a Papiſt, and a Popich Reculant Convick, 
fo2 that this is made an Offence by the Statute ; and al- 
lowed not of the Compariſon of a Traito2 oz a Felon, 
and a Traitoz Convick, fo2 that they are Dffenders by 
Common Law, and their Dffences mala in ſe. But how: 
ever, he laid, that theſe Wlows being ſpoken of a Depu- 
ty Lieutenant, are actionable ; fo2 that they incapacttate 
him fo2 executing that Office; and cited ſeveral Truſts. 
which are repoſed in Deputy-Lieutenants by Statute made 
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in this King's: Time, as of diſarming Perſons they ſhall 

judge dangerous, &. Then he | cited-/ ſeveral Caſes, 
wherein Mods ſpoke of a Juſtice of Peace, which do 
not touch him in his Office, pet are actionable; which 
ſpoke of another Perſon would not be fo, as 2 Cr. 56. 
Yelv. 57. Moor 141, 401. Roll, Action ſur Caſe, 75. 2. 
Cr. 240, 90, 202, 484. 3 Cr. 883, 313, 268, 621. 1 Leon. 
335. though many, if not all of theſe: Caſes are koz 
TUows Which concern the Office of a Juſtice of Peace: 
He tek no Motice of the Circumſtance of the Times, 
but pꝛayed the Juvgment giben befoze una voce might be 
affirmed ; the Court gave Day till next Term fo2 ano- 
ther argument; puis. R 65 


* Tie Duke of York and Pilkington. 


16. I S Royal Highneſs bzought a Scandalum mag- 
| 1 natum againſt Pilkington, and he was holden 
- to Ball fo; 10001. Jt was the Opinion of Pemberton 
* Chef Juſtice, that the Ball is liable to the Condemna- 
5 tion, fo2 that by taking Bail below, but foz 1000 1. is 
[ intended the Bail ſhall not ſwear themſelves wozth moze 
than 1000 1. and though the Bail below to the Sheriff 
be in a Sum certain, yet when he puts in Bail above, 
the Ball is general, and they are Bail to the Action, 
and muſt anſwer the Condemnation; and ſo ſald the Se- 
condary likewiſe, and that Bail there is always general, 
and not in a Sum certain, unleſs upon an Oꝛziginal. And 
in this Caſe the Court denied a Trial at Bar two Terms 
ſooner than by the ozdinary Courſe it could come in, and 3 
ſaid never (ſuch a Thing was granted; but afterwards NM 
it appearing, that they had entred into a Rule by Con- 
ſent, a Trial was granted, 
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% be wwe 
vont ; Witinington-ſafd, That bavitng been ich! {poke to, 
and being a long iprtial Gerdi he would put it as a 
Cuaſe, A. feifeb 1 Fee, makes a voluntarp Conveyance 8 
an undivided Goitty of d Mans: es the Uſe of Mme 
fo? Life, then to fit; kekond, Se. Son in Call, Remain. 
der to Sic M 
own right BN 


8; with "a Proviſs that it Hall be lawful 
by Deed © in the Pietence of te TWttneffes, to re- 
boke ** Nes, ph. pe Uimit bew ones. Alter this, A. 
levies a Fine: and a Week after the Fine levied, by Deed 


declares that the Jtikent of the Päktietz at the Eime of 


levſing the Fine was; and iſotw is, that tde Fine tha 


de to the Uſe-of A. aud his Heirs; und du no oder Ale, 


Intent, utpoſe/ whittotber z and wyether this: Fine 
Hath- ett 4 ee the Power ok Bevocarion, ſo that the 


- Dectaratlon of Ates bonnes tio lite,” is the Diltefffore, 
eelaration had been firff 5 


I in this Cale, the Deed ok 
and then the Fille, he vonbts not bit it hab 
Exttütton of the 0 
been no Mokice taken of 


__ oo! 


the Power of Revocation ; he 


jointly, as one Conbepance ; ko if 
Han ett, 2 deſtro he nent af the Patties ; 
1 10 together, their Intent is kuppozted. He divides what 

he ſhall tay into four Hias, Firſt; Ye'conſivets the Per⸗ 
- . berbrei whom this" Queſtion fs] Secondly, That 
Rebocations are favoured in Law. T hirdly, 4 hat the 
Fine doth not extingulch the Power. Fourthly, Aulwers 
Ae Firſt, This is between the right Heirs of 
A. who was telled in Fee, and made this voluntary Eon- 


and had only a Remainder finiifev to him, betaule he was 
of bis Tame : that here in this Cale the Court will con- 
fſider it, as if the Party hiinſelf was yet living; and 
therekoze the Court, by * Conffruſion 15 Law, to make 
the Party guilty of a Fozkeſtute, to or in a Sttanger, 


Plaintv,' and Pollexfen faz he Oefen⸗ 


Maurice Williams in Tail, Retfidindee ko his - 


wer of Revotdtion, tho? there had 


2 5% ar here the Fine. and the Deed are to be con-. 


vou conſider 
but 


veyanke, and of Sir Maurice Wilfiams who is a Stranger, 


2 þ 
7 Mich. 4. Cat. 2. N. B. 
FYJ t 44 
ein. 8 4 2.0 
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by Qertue of an Ad —— the Party intended as a law: 


ful Execution of bis Power, would d de a hard and rigo⸗ 


rous Conſtruſtſonn 112 
Secondly, he conlders that Powers of Revocation are 
favoured: 5 Law, and fo2- that he put: the Caſe in 1 Inſt. 


273. 1 Rep. 173, 174 and that there are manp other 


Caſes, foz ſince the 27 H. 8. 10. ot Ules. thep are advan- 
tagious in the ſettling Eſtates in Families ; and as they 
are uſeful, the Law doth expound them favourably. -.; Þe 
remembꝛed a Caſe cited often upon Dccaſion,by my Lozd 
Chief Juſtice Hale, uhich was my 1 f Haſting 8 Caſe, 
where one limited an Eſtate to the Ae of bimCelr- foz 
Life, with Remainders over, &c. with a Power to make 


a Jointure, and then covenants. to ſtand ſeiſed to the Ale 


ok his Wiſe fo2 her Jointure, though it was holden, that 
be could not in this Caſe, mate and raiſe, an Eſkate ko; 


Life to her ko: her Jointure; pet it chould be a good Exe⸗ 
cution of his Power ere. to the Intent, and that 


the Jointure was good--Thirdly, Pe holds that the Pow: 
er is not extinguiſhed: 35 ge Fine, fo2 the Law will not 
ſuffer the Conſtruction of Deeds to be by Fractions, and 


divided, where the Intention was that they ſhould be in- 


' tire, Kc. And koz that he cited à Rep. 33. Popham 93. 
where ik the Party had made his Elefion, to take one 
Acre by Bargain and Sale, he ſhall not take the Reſidue, 


02 any Part by Conveyance at Common Law, He ſatd, 


that where an Ad ig not compleat, there indeed the Law 


ſhall conſtrue what is already done to be void, as in Caſe 


ok a Deviſe to one and his Heirs-upon Condition, any 


the Deviſe is wrote to him and his Þeirs 3: but befoze the 


 Wozds- upon Condition are wrote, the Deviſoz dies, 


this is a void Deviſe, 3 Rep. 31. and he put a ſfronger 
Caſe out of Hughes's Abridgment, where a Deviſe was 
to one ko; Life, Remainder to another in Fee; the De⸗ 


viſe fo; Life was wzote, but befoze that in Remafnder 


was wote, the Deviſoz dies: It was adjudged that the 
Deviſe fo2 Life was void, fo2 that the Law regards not 
Fractions of Eſtates, but ſhall adjudge upon entire Acts 
and compleat ; ſo in this Caſe.-the Law ſhall take the 
Fine, and the Deed of Uſes, as one compleat and intire 
Conveyance, and adjudge upon them as ſuch together, and 
not ot ſengertele; 3 and upon this Gzound he cited 19 H. 8. 12. 
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5 Rep. 79. 1 Rep. 99. Mow: having ſhewn; that they 
ought not to be taten by Fractions, he endeavours: to 
ſhew that they ought to be taken together. In ſome Caſes 


the Law will find an Intention, though the Parties have 


expeeſfed none; and fox that he cited And. 164. 2 Rep. 57. 
He likewiſe cited 2. Rep. 70. Crumwell'g-Caſe,-.and Moor 


471. as likewiſe the Cale ok Wison and! Garrat. Trin. 


26 Car. 2. Rot. 960. and ſaid, that my Low Chief Juſtice 
Hale ſaid, in that Caſe; Chat all Things are not ta be done 


in an Inſtant; but that ſome Things are to be done ok Ke- 
cod, and ſome by Matter in Fait ; but that when thele 


are all done, then being in Oꝛder ta kulfil the Jutent ion 
ok the Parties, which was entire, the Law ſhall adjudge 


upon them as one entire Act ; he cited the 1 Cr. 472. 


and Jones 392. He anſwered the Objection upon Dig s 
Cale, fo2 that the Power ok Revocation there was er- 


tinguiſhed, becauſe it was to be by Deed inrolled, and the 
Deed was not inrolled befoze the Fine, &c. and pzaped 
Judgment koz the Plain tiff. 
FPollexſen agrees to the Learning of Bevocattons, and 
that they ought to be favoured in Lam, and that a con⸗ 


trary Convepance may revoke a founer; it it Hath ſuch 


Qualifications of Sealing and Clitneſſes, as are re⸗ 


be not recited ; but is there in this Cale ann ſuch contrary 


Conveyance? no ſurely; ko; this Deed is no Conveyance 

02 Part ot a Conveyance, but a bare Recital which shall 

. conclude the Parties to ſap there were other Ales; but 
it creates not the Ales, oz can they be created after a 


Fine, fo2 they are raiſed by the Fine, and at the Time 


of the Fine, foꝛ a Deed ot Declaration after is not good; 


fo2 the Ale is the Intent and Meaning ok the Parties, 


which may be expꝛeſſed by Parol, and be averred by Pa⸗ 
rol; ſo that this ſubſequent Deed is not a Conveyance, 


. 02 a Part of a Conveyance, oz can make any Alteration, 


as if befoze the Fine, there was a parol Agreement, with, 
o2 without TUriting ;: ſhall this ſubſequent Deed: make 
any Alteration'? no ſurely ; then if the Jntent and: Uſe 
is declared befoze, then this ſubſequent Deed cannot alter 


it; and ik it is not declared befoze, it is then declared, 
koꝛ the Law declares it; and a ſubſequent Deed cannat 


declare an Ale, fo2 the Fine is compleat, and the Uſe 
19178 ng me muſt 


Term. Mich. 34 Cat: 2. A. * : 


muſt tile by it, any tannot de declared by Batter e ex 


poſt facto, fo? tis no moze than a Recital; and as if be 


had ſaiv, whereas J have levied a Fine to the Ale of my 
felf, and my Heirs, J do declare the Uſe. to be to me 


and my Heirs. This Fine hath deſtroyed the Power ok 


Revocation z ſuppole after the Fine levied, and defozs 
the Sealing this Deed, he had made an expreſs Revoca- 
tion ; it will be avjudged, that the Fine bath extinguiſh» 


ed it, and that it could not be good; and ſhall the Fine 
diſable him to make an expreſs Revocation, and yet ſhall 


a Foyfeiture, as the Fine here is a Foxfeiture, if de han 


gone to Counſel and ſewed him his Title, and han 
asked his Counſel, may J ſettle this ? you may ſettie; 


may J (ell? yes, you 2 ten; koz here was Tenant 
fo? Life, with Power of Revocation z he hath not re: 


+  voked, but he hath levied a Fine, ich extinguiches bis : 
Power of Revoeation, and is a Foxfeiture ; whereupon 


he ſettles in Conſideration of Marriage, 02 fells upon d 


valuable Conſideratfotr ; nom ſhall this ſubſequent Decla⸗ 


ration come, and defeat all this? that wouly be verÞ 
Hard ; and pet allthis may hc 


one did declare the Ute of u Recovery fuur Pears after, 
He agrees the Caſes; put out of Cromwell's Caſe, &. 


that Acts between Parties ſhall have a favourable Ave | 


ſtrudion to ſuppoxt their Intentions; but this is in the Caſe 


ok a Stranger, and they can pat him no Cafe, whete 


ſuch Conſttuction hath been made in Caſe of a Stranger, 
as Dekendant in this Caſe is, being no Party to the 


Feine, oz Deed, and in no Cale ſhall there be a Relation, 
but between the ſame Parties, and never in P2ejudice ta 


a third Perſon t. 2s 1 Inſt. 132. 3 Rep. 28, 29. fe? here 
he in Remainder hath a Right to enter fo? a Fozkeiture, 


und ik ſo, no Att done by the Party which commits the 


Fozfeiture (hall purge the Forfeiture ; and koz this he 


cites the Caſe between Templer and Bortinglaſs; which 
was, Tenant fo2 Life ſuffers a Common Recovery, and 


after reverſes it by Writ of Etroz, ſo that now he was 


Tenant 
m— 


this ſubſequent Doed tnable bim to make an implicit = 
one? Then he argued the Juconventence, if this would 
be allowed; fo2 ſuppoſe he in Remainder had entered oz 


zappen, fo there is no Time i 
appointed in which de is to make this ſubſequent Declas | 
ratkon, but may do te koxty Pears after, as Dyer 136. 
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Tenant fo? Life again; pet the Fozkeiture remains. So 
1 Inſt. 202. Tenant fo2 Life makes a Feoffment in Fee, 


E 
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upon Condition, and enters fo2 the Condition bꝛoken, the 
Eſtate is reduced, the Fozfeiture is not purged ; and ap- 
plies theſe Caſes to the pzeſent'Caſe. As to the Cale 
between Wixon and Garrat, tis not like our Caſe, fo; 


there was a Deed leading the Ges of the Fine pꝛecedent, 


which operates nothing till the Fine comes, and then the 
Fine executes accozding to the Deed, and fo the Intent 
of the Parties declared, at the Time of the Fine; in 


that Caſe the Deed was Part of the Conveyance, fo? it 


raiſes the Ale of the Fine; ours not: There the Fine 


erecutes the Ale, and no Power is deſtroyed oz altered; 
but in our Cale it is deſfroyey. And in the Caſe between 
Wixon and Garrat Motice was talen, that there might 


be a Difference between a Deed p2ecedent, and a Deed 


ſublequent: As to their Saying tis all but one Convey⸗ 
aͤnce, he inquires what they mean, o2 whether it be moꝛe 


than a Flouriſh, fo2 the Fine is ok it ſelf a perfect and 

ſufficient Conveyance, and executed befow. 
The Caſes which they put, are upon two Bottoms, 

Firſt, There to the Perfeition ok a Conveyance, twa 


Things are requiſite, as to a Feoffment, Livery ; to a 


Ozant, Attoꝛnment; in theſe Caſes the Law ſhall look 
upon them executed at one and the lame Time, oz elſe they 
are ſeveral Acts between the ſame Parties, which affect 
not a Stranger. As to the Diſcourſe of taking Convey- 


veyance, oz Part of a Conveyance ; and fo he answered 


ſpoke-not to, tis thus: Tenant in Common ſettles ut ſa- 


pra, and after makes Partition, and declares one Part 
to the Uſe of him and his Þeirs, and the other Part to 
the Ale of the other and his Heirs, ik a Writ of Par- 


tition had been bzought by Cary, the other Tenant in 


Common, againſt A. it had been god, and bound him in 


Remainder, though by Deed, if the Partition had been 
fair and equal ; and the Partition in this Caſe is not by 
TUrit, ſo not within the Statute H. 8. Tenants in Com⸗ 


mon might make Partition, (but it muſt be by Deed) at 
Common Law; and fo2 that he cited Br. Partition 4, 
12, 27. and Roll, Partition 255, 1 Inſt, 166, 171. Dyer 
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ances, and conſtruing them by Fradtions, this is no Con- 


them not. - As to the ſecond Point, which Winnington 
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Lord Grey's Cale, ae and pit 


18. Aynata came into Court, and prayed that my 
Low Grey being committed upon the Return 
of an Eloignment, upon an homine replegiando, might 
be admitted to Mainpziſe accowding to Law; and cited 
many Caſes, where the Party being in Cuſfody came 
and gaged Deliverance in Abſence of the Plaintiff, and 
was admitted to Mainpziſe; and cited beſives the Re⸗ 
cozds (which J have not taken) 12 E. 4. 4. Raſtall's En- 
tries 403. Holt to the ſame Intent, and that the Return 
of the Sheriff might be ſufficient fo2 the Court to commit, 
_ ns fo2 a Contempt, but not to conclude the Party as to 
the Merits of the Cauſe ; and would have it that the 
Sheriff's Return is traverſable, which the Court denied, 
asg fn Caſes of Devaſtavit returned upon a Fieri facias, the 
Party cannot traverſe, but is put to his Action ſur Caſe, 
which is the Map the Law allows to remedy the Party 
upon a falſe Return; and here in this Cale, ik my Lord 
_ conviits the Sheriff upon a falſe Return, they would then 
help him. The Court ſaid there might be Pleading 
when the Party is not in Court, as if the Sheriff re- 
turn that he claims him as his Ward oz Utllein, there he 
ſhall come in, and plead upon this, fo2 that the Court 
hath a Return to go upon: Nay, if in this Caſe my 
Lo2d Would come in, and confeſs the Taking, and gage 
Deliverance, thep might let him to Mainpziſe ; but Pem- 
berton ſaid, he thought there was no Caſe where the 
Party did not confeſs the Taking, and claim as his Util- 
lein 02 Mard, oz as committed by the Juſtice of Fo- 
reſt, &c. That they let him to Mainpzile, but they took 
Time to conſider. Holt cited F. N. B. 74. Keilw. 71. 
13 H. 7. 17. 5 H. 7. 3. Raſtal's Entries 402. Maynard 
ſaid, that if the Sheriff ſhould die, the Party in this 


Caſe would be remedileſs ; but afterwards upon the La- 


dy's coming into Court, and declaring that ſhe was under 
no Foxce 02 Confinement, my Lord Grey was admitted 


to Painpalſe, V. Deſgnye Caſe, Maynard 474. 
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Lady Viſcounteſs Stafford and Liewelliii 


19. E ARL-of Arundel being ſeiſed in Fee, covenants 


to levy a Fine to the Uſe of Hhiniſelf and his 
Counteſs fo2 their Lives, then to Sir William Howard 


koz his Life, Remainder to William Earl of Newcaſtle 


and William Pierpoint, &c. and their peirs in Truſt, to 


ſettle the Pꝛemiſſes upon Sit William Howard for his 


Life, with Power to leaſe ut infra; and then upon any 


Mike that he ſhall matry fo2 Life fo2 her Jointure, and 
then to the firſt Son of Sir William Howard, and (o to 


the Tenth, then to the peits of his Body, and the 
Remainder over to the Earl of Arundel, with Power to 


Str William Howard to make Leaſes fo; twenty-one. 


Pears at the impꝛoved Rent ; this was in the Pear 1636. 


Jn the Pear following Sir William Howard marries the 


Lady Batoneſs Stafford; fn the Pear 1654. their eldeſt 
Son now living was bozn ; in the Pear 1656. the Earl 
and Counteſs of Arundel are dead; in the Pear 1667. 
the Earl of Newcaſtle, then Duke of Newcaſtle, did fet- 


tle by Leaſe and Releaſe the Jointure of the Lady Viſ- 


counteſs Stafford; Sir William Howard, then Viſcount 
Stafford, having an Eſtate fo: Life, conveyed to him ut 
ſupra, William Viſcoutit Stafford makes Leaſes fo2 Pears, 
fo? Life, and koz thee Lives, taking great Fines, and 
reſerving (mall Refits. He is attaintev of Treaſon, and 


dies, and between his Lavy, and the Lefſees, was a Trial 

at Bar, where it appeared that many of the Leflees had 

 furrendered to Lord Stafford, the Leaſes granted by the 
Earl of Arundel, arcowitig' to a Power he reſerved ; 


which Surrenders the. Court held did not paſs the Eſtate, 


being made to Lord Viſcount Stafford, wha had not the 
legal Eſtate in him, but only a Truſt ; and in this Caſe, 
being very foul, and a great Fraud in my Lord Stafford, 
they laid that they would preſume that my Low had ſome 
Conveyance from the Truſtees. to inable him to make 
fuch Leaſes, and the rather fo2 that ft was offered as 

| Pooof; that this had been the Opinion of my Lo Chef 


Juſtice Pemberton (as he is now) and Serjeant Maynard, that 
my Lozd might make theſe Leaſes z and that * 
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ey would preſume there was a further Deed from the 
Truſtees, to impower him, which is concealed, And Far- 
rar's Caſe was cited in the Common Pleas, where Farrar 


made a Title from the Black Prince, which could not be 


- out of him but by an A# of Parliament; but yet, fo2 
that the 


tion, that here was a Deed to impower my Lo2d, it be⸗ 


ing in the Caſe of pooz Tenants, from whom my Low 
had raiſed 20000 l. in ſuch a filthy unjuſt Manner; but 
by: Conſent. a Juroz was withdzawn, and the Batter re. 
ferred to the two firſt Men of the Jury, who were to 
compꝛiſe it in a ſummary May; and the Jury was paid 
between them, &c. *Twas ſaid further in this Cale, that 
if the Truſtees had ſo conveyed to mp Lord Stafford, 
to give Power to make Leaſes, ut ſopra;befoze a Son 


bom, that it was no Breach of Truſt; fo2 that nothing 


was moze common then, where an Eſtate is limited to 
Husband and Wife foz Life, Remainder to Truſtees koz 


preſerving contingent Uſes, then to the firſf, ſecond, 


&c. Son; foz the Truſtees to convey to Tenants fo2 


Life, there being no Child, noz Likelihood of Childzen ; 
and ik it be fo2 the good of the Family, that this was 


never accounted a Beach of Truſt : And in this Caſe 


Pemberton Chief Juſtice ſaid, that my Lord Stafford might 


having an Eſfate in Tail in him; and when it was ur ged 


by Saunders that it was an Eſtate⸗tail in Truſt, and fo 


could not be cut off, mp Lo2d-Chief, Juſtice Pemberton 


ſaid, that ſure Mꝛ. Saunders thaught the Court wanted 


' Bains ; but he ſaid he knew what be ſaid, 
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ſſeſion had gone - otherwiſe ever ſince, the 
Court ptclumied that there had been ſuch an Act of Par- 
 1fament; tho not now to be found ; fo the Court here was 
ready to recommend it to the Jury as a ſtrong Pzefump-. 


have cut off this Eftate, befoze the Nativity of a Son, 
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Win. whereof ont was to his own: n "Fr 
or Perton not kredtöle; pet ths ese dk e 
being ſatigsfy'd, and he having collateral P2oof to'"fdtifp 
the Mill, he would diret a Jury to find it a good Mill; 
and as to this Cale he ſaid, that it is not pꝛobable, that 
a Lg in his Seines (as they here are not able to dil⸗ 
-_ im to be) would ſuffer! another to guide his Þand 
| ting, and not taß any ching 3 and chat rhetetoꝝ 
— tosk it, de dd padlſch it, and tememdzed Digg 8 
Caſs in C. B. where ths StWvenet wis ehe Win, ans 
100 others were Taitneſſes ;© the Scvivener twee che 
Teſkatoz was Compos, the td other ehe he was not 
Cortipos ; the Court ſfoppen thele two till the. URft was 
botight in, which kund the Wil a good CoA, and then 
committed the two UAitnelſes to the Fleet £0} tht; it 
this was ſuffered, it would be in any Biin's Power ra 
_brneop another 7 Mil; lo 1kewite div” the Totirt of 
R. B. here, commit the Uithenes, ind to 
the * to —— them koꝛ Rr july, 
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Caror 6. Caſe. 


. pozation; which ſends Burgeſſes to Parliament, 
committed fo2 refuſing to take the Declaration 


4 was 


of: Aﬀent and;Conſent, he being (indeed). a Presbyterian 


Parſon z; whereupon he bꝛaught an Habeas Corpus, and 
this Cauſe; was returned, Ne. and Exception — fo2 
that it is not ſhewn-in the Return, that he had pꝛeached 
ſince. the A# ok Oblivion, and if not, that he is not 
within the Statute 17 Car. 2. but upon reading the Sta⸗ 


gd. Pemberton Chief Juſtite heſitated; then Excep- 


ill, being it is oꝛdered that he be committed, which is not 
peremptozy, and ablolute but only a Thing futurelp to be 


2 N it ought to be in Mozds de præſenti, as 
In R. B. ideo. eee the Court did not de⸗ 


liver heir Opinion, but they diſcharged. him, fo2 that his 


; em wag krom a wong Time, (cil. from the 


Refuſal, when: | thould 18 den the 1 of: bis How 
vidtion, * : 
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44 5 had et up a Proel of bis own fo. dil · 


pace th, Letters, to and from the ſeveral Places 


within the Bilis ok Moztality, and the Cities of Lon- 
don and Weſtminſter, and had ſettled Offices in every 3 
Street, to receive Letters, and convey them to the ge- | 
neral Dfice, and from thence they were 'ifperſed to the 


reſpective Places ok their Direction, and this to be with⸗ 


in the Bills ok Moꝛtality; foz though in Fa# he had 


gone further, pet he infiſted not upon any Thing to be 
lawful, but only the Sending ok Letters from one Street 


to another, within the ſame City, 0z Town ; and this 


bis Counſel twk to be within the Exception of the Bia: 
== ute 


NJATOR was taken within five Miles ol a;Cop 


tute thyee- of the Juſtices, were or Opinion, that any 
Perſon in pretended. Opders, 02- pꝛetending to have O2- 
ders, was within the Statute; and lo the Exception not 


tion was taken, that the Judgment ok the Oeſlions is 
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tute of 12 Car. 2. cap. 36. Firſt they moved, that where 
the general Poſimaſter bad not ſettied an Office, that in 
ſuch Caſe any Man might. To this the Court lain, that 
where a Poſt⸗Boad went thzough any Cauntp, that in 
ſuch Caſe the Poſt⸗ Ou ce was (ulſiciently: ſettied foz that 
County, and that it was not laweul koꝛ anp one to eret 
a general Joſt-Office within: that County; but that any 
Perſon o; Town might ere a Pact, to cendep their own 
Letters from their on Town, to the: great Pot; and 
to caxry them from the Post back agatn, and that this 
was within the Exception of the Act; Iitkewiſe they tak 
it, that if the general Poſtmaſter ſhould neglect to ereft 
any Poſt-Dffice in any Part of his Majeſty's Kingdom, 
aus in Wales, &c. That the Inhabitants fo2 their own 
Conveniencp, oꝛ any Perſon foz their Conveniency might 
erect-it 5 but where a Poſt-Office is evected, there no Per ⸗ 
ſon may employ any Foot-Poſt, 02 Meſſenger with Speed, 
as a FINS Dfficer, to receive and diſperſe Letters; and 
that in London, and the ſeperal Places mithin the Bulls 
of Monxallty, there were Perſons appointed taz this Pur⸗ 
poſe. The Counſel of the Dekendant would have bad 
it, that it was no moze than carrying oz ſending a Let⸗ 
ter by a Pozter, from Gray's Inn, to the Temple; and 
that this was lawful, aun that any one might imploy as 
many Poꝛters as he pleaſed; and that Here Dockray had 
imployed (it may be) 100 Pazters, and therekoze 
they deſired it might be ſpecially found-z, yet the Court 
would not agree to it, but over:ruled them, and directen 
the Jury to find fo2 the Plaintiff ; wherefoze, &c- Ann 
in this Caſe, the Court (ajd, that piglers carrping Let- 
— ters from Highgate to London, and back again, Se. had 
been adjudged within the Penalty of this ag. : 


Lord Gray's Caſe ; devant. 


34 N Inkozmation was bꝛought againſt my Lo 
Grey koz conſpiring the Ruin and Deſtrucklon 
ok my Lady Henrietta Berkley, and ſeducing her to leave 
her Father's Houſe, and to live with my Low Grey ak⸗ 
ter a diſhoneſt and ſcandalous Manner; and fo2 ſolliciting 
ber to unlawful Love, the wo a Uirgin of 18 Pears of 


Age; 


* 
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by the scire facias nothing is recovered, tis merely a 


Age, and under the Education and Inftruction of her 


Father, &c. The Counſel fo? the King challenged a Ju. 
roz, and then they of the other Side challenged Touts pa- 
ravails ; the King's Counſel required them to ſhew their 


Cauſe of Challenge, which they likewiſe demanded of the 
* King's Counſel ; but the Court ruled that the Ring's 
Time is not to ſhew Cauſi 


till all the Panel is peruſed, 
but that the King muſt ſhew his Cauſe befoze the Jurozs 
be dzawn.; and in this Cauſe the Lady Henrietta Berkley 
was {won as Evidence, and 12 80 ber Evidence in Be⸗ 
wet of an Low ny: 3865 


Banaton and Morris. 


24. J "HE Defendant and another were Ball foz J S. in 
an Ackion bꝛought againſt him by Treviſa, who re- 
covers and bzings a Scire facias againſt the Bail jointly, 


and had Judgment in the Scire facias ; one of the Ball 


dies, and after Treviſa dies, his Executoꝛ brings a Scire 


facias againſt Morris the Survivo2 of the Bail, to which 


he demurred, Holt; two are Bail, and the Plaintiff dings 
a Scire facias againſt them both; now hereby is the 
Elefion of the Plaintiff, to make the Recognizance joint 


dn ſeveral at his Mill, determined: And he compared it 


to the Caſe of an Obligation, and being a perſonal Lien, 
it (ould ſurvive, &c. But Saunders anſwered, that 


Thing relative ; and now this Scire facias was to revive 
the firſt Recognizance, and need not take Notice ok the 


Judgment in the Scire facias; and that therefoze the 


Plaintiff here had the. like Election as Treviſa had. 
Jones Juſtice asked him what if Execution had been fo 


the Plaintiff, he ſaid then he muſt ſhew it, and Pay Exe⸗ 


 cution fo? the Reſidue : | Adjornatur. 
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7 25. Dear was brought upon | the 6.4 | 


mo 
| Powell and Weeks, 


„ againſt 

Weeks, fo2 coming within five Miles of a Cozpo- 
ration; the Dekendant pleads that he was ſummoned be- 
foze two Juſtices. of the Peace, ans fox not taking the 
Daths he was by them committed, and fo took it, that 


he had Election to refuſe the Oaths, and go to Paſſon, 


oz pay fozxty Pounds; but the Court held, that he chould 
pay the fo2ty Pounds, and that if he was befoze the Ju- 
ſtices, and refuſed the Paths, as a further Puniſhment.” 
he-thould go to Pqifon, And it was holden by Pemberton 


Chief Juſtice, that in this Caſe he could not traverſe 


his Mieaching in a Conventirle, that not being the Of- 
fence, foꝛ which, &c. but his Coming within five Miles 
of a Coppozatton, but that he might take Benefit of it 


upon a Nil debet; but the Declaration was ill in this, 


fo2 that where the Foyxfeiture is divided in thzee? Parts, 
one to the King; one to the Jnfozmer, and one to the 
Poo of the Parich, here they had not mentioned: 0 e. 
t; bherefoze Judgment was kor Dekendant. . 


" Heneage Earl of Nottingham, 
England, dying in the Uacation, North Chief Juſtice of 
the Common Pleas was removed into Chancery, with the 
Title of Lord Keeper. And Pemberton Chief Juſtice ot 
the King's Bench, went into the Common Pleas ;- and. 
Saunders was made Chick Juſtice of the King's Bench. 


M 2 Term. 
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U RSO N bꝛought a Bill againſt the African 
Company, andlet fozeh, that he (in the Name 
bk Sit R. Foch, who declared it a Truſt) 

tent the African Company 3000 I. which they 
obliged themtelves to pay under their Common Seal; 
that after 1800 I. was paid, and that Obligatton cancel 
led, and anew one with a Penalty fo2 1800 l. Reſidue, en⸗ 
tred into under their Common Seal to Sir R. Foch, and 
a new Declaration of Truſt ſealed by him to Curſon the 
ſame Day, and wꝛote by the Clerk of the Company ; 
and how' that afterwarys by Agreement between that 
Company, and the new African Company, the old one 
Lonveyed all their Fozts and Effects to the Ualue of 
34000 |. to the new Company, fo2 the Payment of the 
Debts due by the old Company; that they had paid ta 
the Ualue of 290001. and out of the Reſidue till re- 
matning in their Hands, the Complainant deſired to be 
ſatisfied. Part of the Counſel fo: Curſon would have 
it a Truſt; and ſo this Company bound to pay the Com- 
plainant, and the making the old Company Parties to 


the Bill not neceſſary : Others would have it no Truff, 


but that the new Company owing the old Company 
5000 J. Upon the Agreement, that it ſhould be liable to the 
Creditozs of the old Company, by way of Attachment, 
which in Equity may be againſt a Company ; but it was 
objeted by the Counſel fo2z the Company, that then the 
old Company ought to be Parties to the Bill, = the 

| 4 | Court 


& wu 
- 


Court to decree! that the a Company; ſpould diſcharge 


this upon Payment of. it to Curſon ; the others would 
have it, that the Equity ought ta be againſt them that 
have the Effects; and that this Company having the Ec- 
fects, ſhould: de able. Lord Keeper ſaſd, if an Executoꝛ 
convey over all the Eftate; und go to the Indies, gz elte⸗ 
where not to be kound, that the Estate ſhall be fable to 
ſatisfy the Crevito2s, but this ſhall be after he hath ood 
out all Pꝛocels 3 but the Decree was by Canſent, that 
the Company ſhould pay out of the 5000 J. 49 l. per 
Cent. (the Pꝛopo:tion paid to the other Creditazs) and 


Intereſt from the Time ok the kozmer Devidend, and che 


Coſts to de allowed out: ok the Intexeſt, the old Compa⸗ 
ny not being made Parties to the Bill; and ſaid in this 
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&c. upon her ſtirring in it, a Deed of Covenant was 
ſhewn fo2 the Delivery ol the Statute up to her Coun- 


ceeded, and bzought in a.croſs Bill, and put them to as 
much Trouble as ſhe could. Upon the Heiring; it ap⸗ 
peared that the Statute was ſatisfied, and bzdered to be 
vacated, not aftigned ; and the ozvered to 5 Coſts, not 
as to oblige her Perſon, but out of the Ente. 


R 4 
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| Bird and Harriſon, 


3. DIRD bought a Urit of Erroz againſt Harriſon, 


the Caſe was, Judgment was given againſt a Teſtatoz, 
who dies, and makes Bird Executor, againſt whom a 
Fiert facias is taken out, and nulla bona returned; upon 
Which a Scire facias and Enquiry, and returned that df- 

vers 


Caſe, that Proceſs againſt a Company: ig by Diſtringas, | 


2, L Aue Exectiteix to Her. Wage und a 
| Statute of 2500 1. agataſt the Duke or Norfolk, 


ſel, and afterwards ſhewn in Court; however ſhe pꝛo⸗ 


upon a Judgment fn a Scire facias in C. B. where 


Term. Hill. 35 Car 2. H. B. 


vets] Fee ol the Teſtatoz9' came to — u 


pals by Default, comes and pieads, that he was 


ginning and pleading nunque Executor, durſt not abide 


IMs e 


that he diverſa bona Teſtatoris diſpoluit, elongavit, 6e 


ad 'p ropium uſum convertit. Bird now appearing, and 


never having appeared before, but ſuffering: Judgment ta 


EN 02 adminiſtred as Exetutoz, and traverſes! pred 
ſque hoc, that he bona Teſtatoris diſpoſuit, &c. wheres 
upon Iſſue was joined, and found again! Bird. and 
Judgment; and now alligned fo2 'Erroz, that the Illue 


was ill, fot that he might convert and diſpoſe bona Tefta« 


toris ; any pet Judgment ought not to be given, that 


Execution ſhould de de bonis propriis, ag he might 
tome to the Goods, by Sale in Market overt, &c. and 
that this Converſion would not de anp Pindzance ok 


the Execution; but the Court ſaid; in this Caſe, he be⸗ 


thereby, but went over to the. Conderfion; which tall be 
intended a Converſion, as Executoz, accozding to the 
Point of the Inquiry and Return ; being that he (as 

Erecuto?) having” converted; &crand he coming and tra- 
verſing the Converfion, this ſhall be intended the Con- 
berſion intended in the af, nk it. PM: found. Oe | 
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| will not venture my elf with 10 (being nile of 
a Midwife licenſed) che is a Thoze, and will kill 
me, and bury me in the Garden as ſhe did her Baſfard ; 


: fo2 which Mods a Suit was in the Eccleſtaſtical 


Court, and P2ohibition pꝛaped; and upon Cauſe ſewn, 
dented, the Court 2 them not to be actionable at 
Common Law. 


7 4 5 _ Duncomb 
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Dunconib and Walter. 


J. 8 T ALY a Goldſmith Was indebted to David Wal- yer. 
O ter 10001. and alfo indebted to Clerk and others Raymond. 


in ſeveral Sums of Monep; Clerk makes Dancomb 
Erxecutoz, and dies. Duncomb upon the 6th of Novem- 
ber 1678. -arreſts Staly by a Bill of Middleſex fo 600 l. 
to which Staly puts in good Bail; after November the 
18th, Staly paps Walter his Money, and likewiſe upon 
the ſame 18th of November, Duncomb pꝛoves the Till, 
the Bill of Middleſex not being pet returned, oz return- 
able. Akterwards November 20, 1678. Staly renders 


himſelf in Diſcharge ok his Bail, and the Debt ko? 


which he is arreſted remains not paid, 02 compounded by 
the Space of. two Pears ; and if Staly ſhall- be ſaid to 
be a Bankrupt-from November the 6th, upon which Day 


he was firſt arreſted, whereby. the Money paid Walter 


will be liable to the Alignment or the Commiloners of 
Bankrupt, oz krom the Time of rendzing himlelk in Dif: 
charge of his Bail; oz from what Time he ſhall com⸗ 
mence to be a Bankrupt, was the Doubt with the Ju⸗ 
ry upon a Special Uervict 2? and rekerred to the Court. 


And in the Common Pleas the Court gave Judgment foꝛ 


Walter unanimouſly, that the Boney was not liable to 
an Alignment, noz Staly a Bankrupt from the 6th ot No- 
vember; whereupon a TUrit of Erro2 was bꝛought in 
R. B. and this aſſigned foꝛ Erro2 : Foz the Plaintiff in the 


- TUrit of Ertoz they inſiffed. upon feveral Cauſes in the 
Statutes of Bankrupts, and ſhewed that this Caſe was 


within the Letter of thofe Clauſes ;'and as to the not 
pꝛoving the Titl, at the Time ok the Aﬀton byought, he 
cited Roll, Executors 917. which was admitted Law by 
Saunders Chief Juſtice, and the Counſel on the other 
Side. And he lad further, that if by putting in Bail in 

this Caſe, he ſhould not be within the Statute, Credi⸗ 
toꝛs would be in an ill Caſe, foz then he might go and 


convey his Eſtate leigerment, and after come and render 


himſelf in Diſcharge of his Bail. as to the Dbjection 
that it muſt be a due Debt, he ſaid, that it ts due to the 


Executo2 pꝛelentiy, though he cannot bing an Action, 
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ter which a Perſan remains publick, and whereof a Ban 
Cannot take Notice, but upon lying in Pꝛiſon, one hath 


k theſe klo were attionable, being ſpoken of a Com. 
mon Perſon. $econdly, Af of the Plaintiff as being 
be inlifted that a Papiſf 


foze Probate was 


7 that the Executo2 hath his Intereſt, by the act of the 


Party, by Teſtament, and therefoze map releaſe befoze 


- Probate ; and this is the true Difference between an 


Executoz and Adminiſtratoz, who Hath his Intereſt by Ac 
of Law, and can do nothing tül Letters of. Adminiſtrg- 
tion are granted. Walcot on the other Side ſaid, that the 
Arreſt; makes him no Bankrupt, and that tis no Dffence 
to owe Monep, but the Offence p20vided againſt by the 
Statute, is cauſing himſelf to be arreſted, and putting 
in common oꝛ owinary Bai, Sc. how that here was 


god, and ſufficient Bail: He ſaid that this ſpecial Uer- 


dick was founded: upon the | ſecond Paragraph ok 21 Jac. 
and inſiſted that here they muſt make two Relations, and 
that this would wozk an Injury to a third Perſon, which 
a Relation would not do, &c. but the Court ſeemed to 


lap, that berg would be no Relation ; but that the CUlozws 
of the Statute were, that he ſhould be a Bankrupt from 


the Time ok his Arreſt, &c. Adviſare vult. It was after- 


wards argued, Trin. 36 Car. 2. R. B. and the Judgment 


of C. B. 'was affirmed una voce; and faid that Relation 


to make a Pan a Bankrupt ought to be upon an actual 


Iving in Pꝛiſon, and not upon putting in Bail only, af- 


Marning; they held likewiſe the Arreſt by Executoꝛ be- 
toztious, and chall be an Arreſt with- 


6. P HIS Term Winnington. foz the Plaintiff in 
1 the Crit of Erroz, took the ſame WBethoy 


with the fozmer, and made two Points, Firſt, Whether 


Deputy Lieutenant, &c. firſt, 
tS not defined by any Law, (which the Court denied) then 
that being a Papiſt ts in it ſelf no Offence ; and that he 


hath not ſeen any indicted fox being a Papiſt only, but 


fo2 not coming to a Church, o2 refuſing luch and ſuch 


Daths, which one that is a Papiſt may not wm 
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odious and unfit fo2 Socle 
as to ſay one was laid of 


Supzemacy, that they who were againſt the Ring's 'Siu- 
pzemacy, and fo the Pope, were called Papiſts, in Di⸗ 
ſtinction from the other Popiſh Recuſants ; He faid that 
it ought to be moze penal to call one Papiſt, fo2 that 
hereby raiſing a common Fame, he might be indifed and 
£qndictcd by Pꝛotlamation, without being called to an- 
wer ; which way of Pzoceeding is allowed in no other 
Caſe. As to the Times, be ſatd that they would not 
alter the Law ; but he . ſain:the Sſgnification of Tlows 
might alter, and thoſe TUo2ds: become ationable, which 
fozmerly were not; which likewiſe Saunders Chief Ju- 
ſtice allowed, and that he had ſeen in a Bible, Paul a 
Knave of Jeſus Chriſt, where St. Paul is called a Knave 5. 
whereas if one ſhould call an Attozney ſo, he would bing 
an Action. Then North ſaid, that if they were not 
 affionable of a common Perſon, yet being ſpoke of a 
Deputy Lieutenant they are ſo, and cited ſeveral Caſes 
where Wozws ſpoke of — Perſons are not oy 
5 N able; 


| able yet being dab ot -a' Juſtſce of Peace, are to, and 
7 an High" Sheriff; and pet he hoped no one would 
10 the Omice of an High Sheriff is an Dice of Prout; 
but he ſaid, that by being a Papiſt be is utterly intapa⸗ 
ble of any Office: d Poſty and that this is an Dffice of 
eat Truſt and-Þonour ; wherefoze he 'pzayed: that the 
udgment might be armed. The Judges ſeemed to be 
all ot Opinion to affirm:the Judgment; but took Time; 
he cited the Caſes otł Ambidexter and Falling Sickneſs, 
to ſhew that Mos ought not to be taken in their ra- 
dical Senſe, but accowing to ſuch a Denſe as they are 
uſually actepted in, and underffood by the Pearers, 8c. 


and en We e in B way alcmed u una 
voce. een wr wit a 


U 


it 36. n. 


var and Maney in n 


„ oN a lung ſpectat: Qervict the Dietion'came 
to be this, whether oz no a Sale of an Advow⸗ 

600 with a Covenant to pzelent ſuch a Perſon as the 
Bar gainee ſhalt nominate, de .a ſimonlacal Contract, the 
Charch at that Time being full of an Jutumbent by U- 
ſurpation, and a Quare Impedit then pendant to remove 
him, and by which he is after ar ds removed. The Court 
ſeemed clearly to hold that it was Simonp, fox that the 
Pꝛeſentation by Alurpation being avoided, the Church 
ſhall be now ſaid vold from the Death of the laſt Jncumbent, 
and ſo pleaded, without taking Notice of the Uſurpation, 
which was a mere Nullity, and the Judgment is an E- 
ſtoppel, fo2 all Ben, to ſay the Church is full ;; and ik 
the Church ſhould be ſaid 1 be full upon an Uſurpation, 
that this would be a Beans to elude the Statute, foz 
then tis but getting one to uſurp, and the Patron may 
ſell the nert Avoidance to whom he pleaſes ; and then 
bing a Quare Impedit, and remobe the Uſurpation, and 
ſo the G2antee come in: This Caſe had likewiſe ſome- 


_ thing of Champerty in it ; but that the Counſel anſwer- 


ed, that it was by Decree in Chancery, that this Bar⸗ 
gain and Aſſignment was oꝛdered; the Court ſeemed 
clear ut ſupra ; however the Counſel defired another Ar- 
gument, which the Court granted upon conſenting not 
to weng a Writ of Erroꝛ ; and atter upon another 2 

| gumen 
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rument next Term by Maynard ox the Plaintiff, and 

Baldwin kot the Defendant, Judxſnent was giden ung 
voce koꝛ the Plaintiff. JE FINS, . . 


The King againſt City of Worceſter ; puis. 


8, A N Inkoꝛmation fn the Nature of a Quo Warranto 1 vent. 5. 
AX was bzonght againſt ſeveral Perlong of the City Raymond. 
of Worceſter, and the Jury being at Bar a Challenge 
was taken, fo2 that the Jary was returned by the Tozo- 
ners, whereas it ſhould be by the Sheriff; as alſo that it 
was but by one Cozoner, when it ſhould be by both, and 
it was indozſed as by both; but the Reaſon was, koz that 
the Sheriff was one of the Parties againſt whom the Scire 
facias in Nature of a Quo Warranto was bought ; they 
that took the Challenge ſafv, there were ſeveral Offences 
fo2 which the Parties were to anſwer, and ſo ſeveral ar. 
tions in their Mature; and that though as to the Sheriff 
himſelf, Pꝛoceſs onght to go to the Cozonet ; yet as to 
others, the Sheriff ought to return it. Saunders Chiek 
Juſtice and the Court ſeemed to think otherwiſe, but a 
Bill of Exteptions was filed z and then a Challenge was 
taken to the Polls, for that they had no Freehold; and 

as to this the Court ſeemed to voubt, it being in a City, 
which was a County within it ſelf, and ſent to C. B. to 
know their Opinion, which was, that it was no Chat? 
Tenge, foz that their Experience had always been to the 

Contrary ; and that hereby ſometimes might happen a 

Failure of Juſttce. RTC 


— 


Sandys and the Eaſt- India Company. 


9. QAndys having laden a Ship, and made Tender ok Na, 
his Entries at the Cuſtom - houſe, and given out 
that he intended koz the Eaſt- Indies; upon Complaint 
hereof to the King in Counſel, he ozdered his Advocate 
in the Admiralty to atreſt the ſaid Ship, and detain her 
till Security was given, not to go and trade within any 
Part of the Countries, contained in the Patent granted 
to the Eaſt India Company. The Ship was accowingly 
arreſted, and Sandys refuſed to give Security, but pꝛaped 
— 9 a Pꝛo⸗ 


mond. 


by 


r 
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a Probibition in R. B. and Day being given to ſhew 
Cauſe why a P2ohibition ſhould not go, Finch Sollicttoz 
| ſaid, this was not between the Company and Sandys, 


* 
but between the King and Sandys, and that the Arreſt 
was made by the King's Order, and the Complaint of the 
Companp. Pe conſidered firſt, Jf there had been Cauſe 
to arreſt this Ship. Secondly, It they had p2oceeded 


in a right Method; he ſaid: there was Cauſe ſuffict- 


ent, fo2 that he defigning to go and trade with Inſi⸗ 

dels, the King might reſtrain him, fo2 that it might be of 
ill Conſequence fo2 the Kingdom, and fo2 the Company 
now managing a Trade ok great Advantage to the Pub⸗ 
lick. Jf Mz. Sandys ſhould go, and commit Dutrages 
and Jnjurtes, as was done fozmerly by the ſame Ship, 
the Kings and Punces in the Indies would exact Satis- 


kation of the Company; further he ſaid, that if an | 


5 
Perſon intended to carry a Ship laden with Goods to 
the King's Enemies, that the King might lap a Reſtraint 
upon her. That thele are Jnfidels, and Enemies, and 


that therefoze tis not lawful fo2 the King's Subjects 


without his Licence to trade with them; and therefoze 
there is Caule ſufficient to ſtop the Ship. Likewiſe that 
this is the pꝛoper Map, and that which hath been always 
pꝛadiſed; fo2 though the King might grant a Ne exeat 
regno, and ſo ſtop ſome particular Perſons, pet that this 
would not be an effeftual Means, fo2 that if a Ne exeat 
regno be granted againſt one Captain and his Crew, an- 


| Other, and ſo a third, Sec. map be clapt on Board, Sec. 


that therekoꝛe the moſt effeffual Way was to arreſt the 
Ship, which would p2event all. He did acknowledge that 
the Admiralty had not Jurisdickion of Cauſes infra Cor- 

pus Comitat', unleſs in Caſes of Maphem o2 Death, &c. 


as is expzeſſed in Statute R. 2. but that in this Caſe the 


Queſtion was rather on the King's Pzerogative, ko; if 


the King may ſfop, then doubtleſs the Admiralty may ar- 


5 
reſt, They on the other Side inſiſted that the Ship had 
never been at Sea, that ſhe was taken infra Corpus Co- 
mitat', that the Trading which was to be the Dffence (if 


one) was to be upon Land beyond the Sea, and not with- | 


in their Jurisdiction ; and the Letters Patents whereby 
the Eaſt-lndia Company were enabled to trade, were trf- 
able and determinable at Law; that this was a Matter 
clearly between Party and Party, and that the King's 

9 Ne- 


d 
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PPyerogative was not in Debate, 
ſifted upon their Suggeſtion, that the Matter aroſe infra 
Corpus Comitat', & non ſuper altum mare; and that this 


was their Cale, and would nat allow ehe Aing 8 ]zero- = 


ative to be the Queſtton, | but om Matter ot Juris⸗ 
diction. Saunders Chief Tuſtice ſaid, that their Sugge: 
ſtion did not bzing the Matter in Queſtion, fo} the: Que- 
jon was, whether this was an Admiralty Cauſe, oꝛ not; 
ko if Co, the being tranſafted infra Corpus Comitat' was 
not material ; foꝛ that a Perſon might be taken up by 


Execution out of the Admiralty, upon Sentence there 


in any County of. England : he laid, that in manp Cales 
the King might arreſt: Ships, as koz his Service in 
Mar, oz upon Reaſons of State lap an Embargo upon 
them, which was always done by the admiralty Court; 
and that no Court in Weſtminſter-Hall' could da it, as 
he knew, and wonld be glad to be inkfozmed how they 


ed oꝛ ſtaped ; that nothing was moze frequent than fo? the 
Admiralty to arreſt Ships -riding in the River, that it 


Maritime Cauſes ; but however it was a Cauſe bf great 
Moment, and they would take Time to adviſe. Saunders 
cited 2 Brownlow 296. Michelborn's Caſe ; afterwards 
all the Judges of England were of Opinion, there ſhould 
go no ]Nohibition in this Cauſe, foz that they had not 


(et fozth in their Suggeſtion, that any Suit was depend- 


ing between the Eaſt-lndia Company, and Sandys in the 
Admiralty Court, me 99 TW 


Creſwick's Caſe. 


and adhered to, and in⸗ 


could da ft ; he ſaid, tis poMible a Sheriff might do an 
Execution upon a Ship riding in the River, but he law 
not by what Crit at Common Law, ſhe could be arreſt- 


was done every Day fox Mariners Mages, and other 


10 Wir bzought an Inkozmation upon W. 2. fo) 


pulling down noctanter, ſa many Perch of 


Malling and Pales, and cutting down twenty Trees, 
&c. and had Peoceſs accoding to the Statute z where- 
upon thee ſeveral Jnhabitants of thzee ſeveral Towns 
came in, and plead that they are Inhabitants of ſuch and 


ſuch Towns (which were the adjacent Utllages) and 
_ Tenants to Sir John Norton of the Manoz of, &c. and 


how 


oa adi wo treo tc K 42 — 
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fait; but upon a ſpecial Iſſue, he need not; and put the 


Tenants, Jnhabitants of the ſaid Aillages, in the Place 
where, and ſhewed how that they did pull down fo much 
= they might "come at their Common tempore diurno; 

bſque hoc, that it was notanter z the other replies, 
that tis his ſeveral Freehold, | 


Exception was taken, fo? that they come atid ſay, they 


ate Inhabitants ok, &c. and plead fo2 themſelves, and 
the Reſt ok the Jnhabitants; and ſhew not by what Au? 


thoaity they plead: foꝛ them, and that Judgment muſt here 


ment could be given upon the Demurret; and that this 
would be as ill koꝛ the one Side, as the other. Another 
Exception was taken, that the Traverſe was to ſtraight, 


koz he ought to ſay; ablque hoc that he pull'd down fo 


much, aut aliquam inde partem; fo2 if upon Jfſue joined, 
the Party ſhould not p2ove that he had pulled down to 
a Foot, as much as is contained in the Jfſue, it would 
be againſt him. Hole would have put a Difference be- 
tween a general Jſſue, and a ſpecial Jfſue, as in Debt 


upon Nil debet, he ought to ſay Non debet the Sum in 


Demand, nec aliquam inde partem ; ſo upon Null waſt 


Caſe in Dyer 115. Saunders faid this was not good 
Pleading, but that having juſtified in Part, they ſhould 
ſay, quoad the other 9o Acres fo2 the Purpoſe, they ate 


not guilty : But the Court ſaid there was a Fault, fo2 that 
the TUrit was taken out 16 November, and the Dffences 
were ſaid to be committed befoze the 20 of November 


eodem Anno; ſo here is not that Time given to the 
ills to indict the Offenders, as by 2 Inſt. 476. fs allowed, 


which is a Pear and a Day ; and that therekoze it is ill. 
Allo the Jnquiſition is fo? cutting down Trees, fo? which 
the Statute p2ovides no Remedy, and the Damages are 


intire, and therekoze ill; wherefoze Curia adviſare vult. 


& c. this was upon a Demurrer; akterwards a new Di- 
ſtringas was awarded, and the Court did not think a Pear 


and a Day of Neceſlity in this Cale; yet a reaſonable 
Time the ills ought to have. 


3 


dom that-Sir John and all they whoſe Etates, Ke. - babe 
Time out of Mind had Common koz them and their 


be given againſt all the Jnhabltants. Anſwered, that ik 
they were not lawful- Parties to the Recow, no Judg- 


T be | 


T AIs Cate was argued dgein' this Term, by 
1 pemberten Chet Jute or the Common 
Pleas, who made two Qaegtons, Ferſt, Upon the Sta⸗ 
tute ot 4 H. 7. whethet"anp Tenant iu Tail, couly bar 
his Illue by Fozte ol that Statute. Sseondiy, Apniitting 
he might, whether this Manoꝛ being ok the Gift oe the 
Crown, and fo pzoteited by 34 H. 8. be ſo enlarged, that 
tt might be barred by Fine, oz ſo altered by quarts Jac. 
that it may be barred. The Statyte $f kf. 7. Is general, 
without mentioning Eſtates-tafl ; but 32 HH. 8. bats E- 


4 
11. 
1 


ſtates⸗tail expꝛeſlo; but thete fs a13)bvifo that it ſhall not 


bar Eſtates tailed by ac ot Parliament. Pe holds that 
4 H. 7. doth bar Eſtates-tafl, the Mods whereof ate the 


ſame, Fine to be a final End, and to conclude as well Par- 


ties as Strangers, within which Mods all Men are com- 


p2iſed ; but the Illue in Tail is within the Wow ] 6 12 | 
en Il⸗ 


foz there is a Pyivity of Blood and of. Eſtate between JC- 
ſue in Tail and his Anceffo? ; fo? Iſſue mit male his Ci⸗ 
tle by his Anceſto2 ; and cited the 2 Inſt. '5i6. and Hob. 


33. Dyer 3. But the Doubt upon the 4 H. 7. voth not 
ariſe from the Wow Paivy, but it atifes upon the third 


Salvo. He ſaid that the Penning was doubtfiil, but the 


general Opinion of the Books was, that it was a Bar, 


that he knew of no Judgment againſt him, and that it 


he looked upon it as a Point ſettled ; and the rather, 


ſince 32 H. 8. ko: that now tis not like to be in Debate; 
but he takes it not to be material to this Caſe, which 
depends chicfly upon the Statute of 4 Jac. whether o2 no 


pe bobs that 
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that Statute hath (et the Eſtate at Liberty from 34 H. 8. 


He takes Eſtates mentioned, and new moulded in that 
Act, to be new Eſtates, fo2 that otherwiſe Perſons taking 
Eſtates by that Act, might kozkeit ko: Treaſon the whole 


Eſtate ; whereas tis plain, they cannot fo2feit to bar them 
in Remainder ; likewile that thoſe mentioned in the A 
take by Purchaſe, and now they muſt bing a Formedon 


in Remainder, whereas if it was the old Effate it muſt 
be in Deſcender z but tho he takes them to be new Eſtates, 


pet 
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pet he holds that the Fine by Earl Charles doth not bar, 
but the Eſtate is preſerved, by 34 H. 8. and takes it that a 
| __ Fine is within-34 H. 8. attowing to the 1 Inſt. 372. and 
6 Rep. 35. 8 Rep. 78. and tho' Hob. 333. calls it an oblique Strain, 
pet that Opinion hath hitherto obtained,” and it had been 
ok little Purpole to hinder him to bar bis: Jſue by a 
Common Recovery, ik be had been at Liberty to do it 
by à Fine; tis true only Recoveries- were mentioned, 
becaule they were the common aſurance then in Uſe ; and 
Tas a Doubt. ik Fines wauld dar where the Reverſion 
was in the Cron, being excepted by 32 H. 8. and nor 
plain by 4 H. 2. there foꝛe they put in general ¶Moꝛds other 
Thing or Things, that ik any other Thing wag uſed, it 
ould be within the Act; the Intent whereof: was to 
prevent the alienation ok ſuch Tenant, Then he urged 
the Dellgns ok the King in making 24 H. 8. and the 
Advantage of the Crown primarily, and ſecondarily of 
the Donees, &c. which Intention ok the King's would 
be of little Avail, ik the Tenant in Tail might alien, 
Though they are new Effates by 4 Jac. pet the Reverſion 
remains in the Crown, and is not removed noz remove- 
able by any At, which the Donee can do; that the Power 
of reſtraining. the Donee to alien, is wholly fo2 the 
King's Advantage, and annexed in Pꝛivity to his Revere 
ſion, and independant upon the Eſtate given; foz if the 
King, ſhould alien his Reverſion, his Power to reſtrain 
was gone, and would not revive, though his Reverſion 
was reconveyed; but if Donee aliened, and took back an 
Ellate again, yet the King's Power to reſtrain was not 
ſtirred. And to the Objection of Baron Gregory, that the 
reſtraining Power of the King was gone, fo2 want of 
Pꝛibity. Pe ſaſd, that Pꝛivity was not requiſite, as ap- 
peared by the common Caſe, where Donee of the Crown 
made Leaſes fo2 two, oz thꝛee Lives, which are good; 
dn where Gift is made in Tail, Remainder in Tail, Re- 
verſion being in the Crown, here is no Paivity, yet the 
King's reſtraining Power continues. Pe ſafd, he could 
not look upon the Eſtates in 4 Jac. as a new Gift, 
and that no one will ſay, but that the Earl of Derby had the 
Yano. of the Gift of the Crown, ko: King James did 
not intend to paſs away any Right, but only aſſented ta 
the Act fo2 confirming an Award, made fo2 the a * and 
L 2 Ws eace 
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Peace of the Family, and which by their own Conſent 
was of Fo2ce only within the Family, and which could 
not ſtand, unleſs confirmed by At of Parliament; there- 
foze as this Award could not, no2 could any other Ack 
which the Family of Derby could polfibly do, -remove the 
King's Reverſion, 02 alter his Power of reſtraining ; ſo 
the Ad that was purely ko; confirming this Award ſhall 
not extend to it, but it ſtands fil} in the ſame Plight as 
it was befoze z- and that an Act of Parliament between 
particular Perſons, ſhall- not bind Strangers, he cited 
8 Rep. 138. and 21 H. 7. 1. therefoze here, the Ring 

joining but to give his royal Stamp, and Confirmation 
to this Award, to conſtrue this to bar him ok a real 
and valuable Advantage, would be very hard. And as 
to the Queſtion who ſhall be Donoz, he ſaid, when an 
. Eftate is created by Ack of Parliament, no Body is ſatd 
to be Donoz, unleſs the whole Nation ; but here in a 
Formedon he map ſet out the King to be Donoz, like ag 
when one bzings a Formedon fox Lands, he had upon a 
Recovery in Ualue : Upon the whole. Batter he takes 
it, that this being an Eſtate created by the Crown, the 
Reverſion remains in the Crown, . notwithſtanding the 
Alterations made by the Statute. of 4 Jac. and is ill 
within the Pꝛotection of 34 H. 8. and therefoze the Fine 
of: Earl Charles is no Bar to this Jiſſue ; and ſo Judg- 
ment ought to be entered fo2 the Plaintiff. He laid, he 
was ozdered to deliver the Lord Keeper's Opinion, which 
was, that it was a net Eſtate by 4 Jac. pet within 
the P2otection of 34 H. 8. and that howſoever 4 H. 7. 
was at the making thereof, as to barring oz not ' barring 
an Eflate.tail pet * 32 H. 8. comes and declares 
pon 4 H. 7. now alt Fines are good krom 4 H. 7. to 
bar Eſtates tail. N 2 
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F oun dullices at @ piinate Seftious had bi, 
charged an Apprentice, and after at a General 
Selans the Julices king the Piſtake, ſet that Order 
aſide ; aud now they came into the King's Bench, aud 
ve to have the Oper at the General Seſſions ſet aGide, 

that the firck Oer was accoming-to Law ; but the 
gurt denied it, aw (ad that an Appzentice could not be 
ADA hut by General Sefons, TT va 31 EI. 


- Marriot and nightly pu. 


| Hs was a Crit of Error upon a Judgment 
I in C. B. upon an Aion upon the Cale, ke 

Wows wherein Knightly declared, that he being a Ju- 
dice of the Peace, and a Deputy Lieutenant, y 4 Beis 
dant ſpoke ok bim theſe Mona, be ſtanding'at Jo Ting 
Knight of the Shire, viz. I have heard that a Maid 


fo2 
of Sir John Kyuightiy's, when he was laſt Sick, looked 


thraugh the Key-hole, and law a Prieſt adminiſter to him 
the Euchariſt and extreme UnQion : Upon not Guilty 
pleaded, he han a Ueryiz, and Damages to a 20001. an 
Judgment in C. B. upon which this CUrit was bzought. and 
Holt foꝛ the Plajntiff in che Trit of Etroz, takes the 
Wowds not to be attiouable, foz that they ſubjec the Plain⸗ 
tiff to no Penalty within any Statute 3 and when he 
mentions thoſe concetning bzinging in of Bulls, Agnus 
Dei and hearing Maſs, he ald, that extreme Unction is 
no Part of the Mals, no pꝛohibited by our Laws Tem⸗ 
pozal oz Eccleſiaſtical, only declared by Articles of the 
Church, not to be a Sacrament, and ſo fs Penance, and 
that it fs in it ſelf no moze unlawful, than is Penance ; 
and fo2 anointing with Oil he cited James v. 14. and 
that uſing it doth not neceſſarily conclude him a Papiſt. 
Pe cited 1 Brownl. 12. 4 Rep. 16. 2 Cr. 243. 2 Roll 43. 
3 Cr. 191. Serſeant Jefferies on the other Side cited 
1 El. and 27 El. 2 Car, zoo. Roll 50, 46, 86,69, 
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| T he King and Hurſt. 


14. IN the Cauſe between the King and Hurſt, it was 


holden by the Court, that 23 El. extended to all 


Soꝛts of Recuſants, Proteſtant, ag well as Popiſh ; and 


Jones ſaid, that in 22 El. a'Pzoclamation iſſued to put 


the Laws in Execution againſt Fameliſts and Separatiſts. 


And Dolbin ſaid, that in the Beginning of Charles the 


Firſts Time, all the Judges of England held, that Proteſtant 
Recuſants were within 23 El. And Saunders Chief Ju- 
ſtice ſaid, that Courts could not take Motice of the 


Gꝛound of their Becuſancy, but muſt puniſh them koz not 
coming to Church: but the Cauſe why they div not, 


could not be looked into. And in this Cafe it was hol- 
den likewiſe, that let the Party be invictev in a wzong 


County, yet he ſhall have no Advantage of it, 02 fox any 
other Cauſe avo(d the Indicment, but only by Confozmi- 
ty; but Ouſter le main is a good Plea, Aud afterwards 


a like Caſe was moved by Wallop and Williams, and 


very much pꝛeſſed by them, that they might fpeak to it; 


but the Court would by no. Means let it be made (o much 
as a Queſtion; and Jones told Wallop that this was 


the firſt Time any Counſel had been ſo bold, as to offer 


then remembzed. 


15. N Aton of Treſpaſs fo2 taking aua his Dogs; 

I the Oefenvant pleads that the King was ſeiled ot 
his Fozeſt of Waltham in jure Coronz, and that A. B. 
was an Dſficer, &c. within the ſaid Fozeſt, &c. that ſeve- 


ral Deer had been killed by Perſons unknown ; where- 
foze A. B. grants a Carront to ſearch fog dead Ueniſon, 
and foz Dogs, commanding to bung the Dogs to him, 


&c. that the Defendant was Conftable, aud had rhe 


; Warrant direTted to him, &. Exception was taken, be- 
cauſe 'tis not ſhewn by the Defendant, that the Plaintiff 


is not a Perſon uncapable to keep Dogs, but not allow: 


O 2 


ed; fo? that Foreſts are excepted by the Statute 22 & 23 


Car. 2. 


an Argument to the contrary 3 this Cafe of Hurſt was 


Tem. Hill. 35 Car. "mw K 
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eur. 2. KN 25. and by Foreſt Law, none can keep « a 


Dog within the Fozeſt, that is not expeditated ; where 


foze upon Demutter adjudged fo? the — 


Treviſi 8 Caſe. 


16. adgment was bad in a Scire facias againſt two, 
being Bail, and one dies; pet the Scire facias may 

be bought againſt the Survivoz, being upon a Recognt- 
ance ; but otherwiſe ok a Judgment in Debt upon an 
Obligation, fo2 there it is made joint: Quære hereof, 
— Court taking Time to-adviſe. Afterwards in Trin. 
5 Car. 2. tt was moved again, and another Exception 
raken; fo2 that the Condition of the Recognizance being, 


that the Pꝛincipal ſhall pay the Money, o: render him- 
ſelf ; twas aſſigned fo2 Beach, that he had not rendered 


himſelf, which was ill ; foz however the Money might be 
paid, and ſo the Condition not bzoken ; which the Court 
held to be a good Exception; wherefoze it was adjudged 
fo2- the Dekendant; and in this Cauſe Jones ſaid, there 


would be a Difference between an Dbligation, and a hn g 
Nen Sid. 340. 20 E. 7 * 1 


Smyth and Betrerton. 


17. Ction of Treſpaſs was bought fo? pulling down 
a Stall, and ſmall Damages given; and 'twas 
moved, that the Party might Have full Coſts, this not 


being within the Statute of 22 & 23 Car. 2. cap. 9. fo? 


that the Statute extends to petit Treſpaſſes, ſuch as 
fouling his Gaſs. oz ſmall involuntary Treſpaſſes, but 
not to wilful CUrongs, wherein the Title of Freehold 


cannot come in Queſtion ; as entring into his Cloſe, | 
and dziving away a Cow, hath been adjudged not within i 


the Statute ; ſo carrying away. Stones. So if one ſhall 
wilkully hurt another's Mozſe, &c. of Ualue; ſo in the 
pꝛincipal Caſe the Court oꝛdered the Party full Coſts ; 
and Saunders Chief Juſtice wn, 1 a call 11 no Part 
of the Freehold. 
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18. X Citizen ot Briſtol had a Country Poule, and 

_ [ \ frequently; received- the Sacrament in the Pariſh 
Church in the Country; 1tkewiſe he: received it frequent- 
ly at the Cathedral Church in Briſtol, but not in his own 


into the Eccleſiaſtical Court, and admoniched; and after- 
wards koz not obeying, and receiving in bis Pariſn Church 
accowing to the Monition, he was excommunicated, tho 


bekoze, had with his own Hand given him the Sacrament 3 
and though he there pleaded this, and likewiſe his Re- 
ceiving in the Country at bis: own Pariſh there, they 


Court, a Pꝛohibition was awarded. 


and puis. 


| came with their Bill of Exceptions; Firſt, Fo2 
that the Venire being awarded to the Coroners, it was 
returned as by both, when in Truth but one ok them re- 
turned it; and therefoze they challenged the Array, and 
likewiſe they challenged the Polls, fo2 want of Freehold, 
Upon reading the Bill of Exceptions in Court, they 
named the particular Juſtices by Name, coram Edmundo 


Juſticiariis przdi@' ; likewiſe it was, that they recuſave- 
runt their Challenge, which was amended, and put fn ; 


- Juſftce ſaid, that if a Challenge be taken, and the other 
Side demur, and it be debated, and the Judge over-rule 
it, it is entered upon the oziginal Recod ; and ik at 


Bill of Exceptions. Hutton 24. 
£5 1 Lord 


Pariſh Church in Briſtol, foꝛ which Tauſe he was cited 
one of the Surrogates of the Court, but the Sunday 


would not allom it; upon this Batter appearing to the 


19. A Fterwards the Counſel fo2 the City of Worceſter 


Saunders milite, &c. which was altered and made, coram 


Niſi prius it appears upon the Poſtea what the Judge \ 
hath done; but if the Judge over-ruled the Challenge up- 
on Debate, without a Demurrer, then tis pzoper fo2 a 


The King and the Cit of Worceſter ; devant 


that they over-ruled their Challenge. And Saunders Chief 


— —— —  — 
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rd North and Grey againſt Elliot. 

20. IN a Scandalum magnatuw the Plaintiff made a 

| I tion upon the Roll, that inſomuch as a 


Bother of the Defendant's was one 
London, that therefoze the Cozoners might return the 
Jury ; the Plaintiff ſatd he would confide in the Jndiffe- 
rency of the Sheriff ; but the Court ſaid, the Suggeſtion 
being upon the Roll, and not dented, the Cozoner muſt 
return the Jury. Vide Rich verſ. Sit Thomas Player. 


k 


Dolbin Juſtice was removed from his Place in R. B. and 
Withins of the Middle-Temple came up in his Room, 
ing created a Serjeant the firſt Day of this Term, and 


gave Rings with this Inſcription : Lex regs placuit. 
Term. 
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HE Father had a Son aud two Daughters; 
one of the Daughter dies, the Father intend- 
ing to let the Son have the whole Advantage = 
ot the Inteſtates Eſtate, renounces the Ad- 
minittration, and it is granted to the Son; the other 
Daughter comes into the Spiritual Court, and ſues foz 
a Diſtribution upon the Act; whereupon Pollexfen, mover 
fo2 a Prohibition in Trin. Term following. Hole ſhewey 
Cauſe why a P2ohibition ſhould not go, and ſald that 

25 Car. 2. was made in Purſuance of 31 f. 8. and upon 
the Statute of H. 8. the Opdinary upon the Father's Re- 

nouncing could not commit to a Stranger, but muſt have 
committed to the next of Kin; and that now this Sta- 
tute cauſes a Diſtribution to thoſe who have an equal 
Right to the Adminiſtration, which the Daughters in 

this Caſe have. gp F 

Pollezfen on the other Side ſaid, in this Caſe there 
could be no Diſtribution, unleſs the At gave it; and he 


' ſaid what the Act gives, is at the Time of the Death of = 


the Party, and that none ſhall have Diſtribution, but 
who is that Time, ſcil. at the Death of the Inteſtate 
intitled to it: He ſaid, that here his Kenouncing gave no 
Right, and that if he come and ſue afterwards in the 
Spiritual Court, that this will not bar him; if the Fa- 
ther had dy'd befoze Adminiſtration taken out, his Execu⸗ 
to 02 Adminiſtratoz ſhould have it. Jones ſaid, that the 
| ES main 
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| main Intent of 25 Car. 2. was to hinder the | Oninary 


from letting whom he pleaſed run away with the whole 
Eſtate z; a Pꝛ0 Ts owered, 1 E to argue it 


upon a 2960 


„ 


17 


Moor ad Ruft. 


Ollexfen moved in arreft of Judgment upon this 
Declaration; which was, that whereas the Plain⸗ 

tiff bad bargained and bought of the Defendant fixteen 
Þogtheads of Wine, &c. that the Defendant in Conſide- 
ratione inde adtunc & ibidem did warrant the Wine ta 
be good, and merchandizable: Mow he ſafd that this 
Warranty is after the Contrat, and ſaid the Conſidera⸗ 
tion being executed, is not good; whereas the Marran⸗ 


_ty-'ought to be contained in the Contract, and be a Part 


of: it; and cited 2 Cr. 630. Pope and Levinz's Caſe. 
But the Court ſeemed to think it too nice, and that here 


being adtunc & ibidem it ſhall be intended all at an In⸗ 
ſtant; and that it would be well enough, ik in Conſidera- 
tione inde had been out ; however they ſtay'd it, till twas 
moved on the other Side ; and being moved on the other 

Slde the next Cerm, the Plaintiff had his Judgment by 


the Opinion or . and W ithins, Jones hafitante. 


Rich Koi Sir Thomas Player. 


2 10 H brought an Action againſt Sir Tho. Player 
z fo 1001. the Plaintiff being one of the Sheriffs 


of London, ſurmiſed it on the Roll, and pꝛaped Pyoceſs 


to the other Sheriff, which was granted accowingly z and 


at the Trial was no Defence. But Williams moved in 


Arreſt of Judgment, that the Venire facias was, and I 
ought to Have been returned by the Cozoner, fo2 that 1 


both Sheriffs make but one Officer ; and Pollexfen cited 


11 Rep. 4. and 14 H. 4. 35. On the other Side Jefferies 


cited many Pꝛecedents, as Hill. 8 H. 8. Rot. 308. C. B. 
Trin. 18 Eliz. R. 511. B. in London. Brownl. Brevia Ju- 


dicialia 396. And a Caſe which he himſelf moved in the 


Common Pleas, between Harvy and Bethel when he oo 
3 E. 
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| Sit; and then the Prothonotaries ſald, it was. their 
tonſtant Putte, where ane Sheriff was kay In- 
tereſt, that the the Venire facias goes to the other, | 
Chief Juſtice Lad, that they Anne ws Ae de how 
many Sheriffs are in each Countp, be ſt a Bounty me 
latge, oz a County of a Au: Aud Icke ut if 
a (Urit ius out, of. this Court to the, Sberii bt Tom 
don, tis Vicecowitibus ; fk to the. Sheriff of naher, f 
'tis. Vicecomiti. If a. Plain be levied In a ounter in 
London, and a. Habeas Corpu 0 15 bought, tis Kade. 
by-that Sherick in whoſe Taunter the we at is in Cuſlta- 
dy, and he only. is to anſwer. if he eſcape z but a Wer 
hl was Aiden to biing in mode ae | 


\Th be king and the City of Worceſter, 


HI 8 Term the King s Attomey moved toꝛ — 
ment againſt the City 'of- Worceſter, and the 
| Coun l on the other Side moved in Arreſt of Judgment, 
that here the Venire facias was once awarded to: the Dhe- | 
riff, and after a Surmiſe is upon the Roll, that the She. 
riff is one of the Defendants, and therefoze Pꝛoceſs 
went to the Coꝛoners, which they ſafd ought not to be, 
but the King Could thereof have the Advantage by way 

of Challenge; but the Court ſaid, that where Pzoceſs 
hath been awarded to the Sheriff, and after one of the 
Defendants is made Sheriff, that Pꝛoceſs ought ta ga 
to the Cozoners, fo? that now the Sheriff is a Party not in- 
different. And Sawyer the Attoznep put this Caſe, if an 
Action be bzought againſt J. S. and Pꝛoceſs is awarded to 
the Sheriff; and after J. 8. is made Sheriff, ſhall not 
Pꝛoceſs now upon a Surmile entered, &c. be awarded to 
the Cozoners? And in this Caſe Saunders ſaid he very much 
doubted whether a Bill of Exception lay in R. B. and 
though Enfeild and Hill's Caſe was cited, Jones ſaſd, 

that Caſe was, when there was but two Judges in Court, 
viz. Rainsford Chief Juſtice, and himſelf, and they differ: 
ed, and therefoze a Bill of Exception was allowed; but 
he ſaid in a Trial at Par afterwards, it was ſtrongly 
doubted : They further urged in this Caſe that the In⸗ 
kozmation was-ſeveral, though but one Roll, and that the 
Otkence was ſo; and that en although as to che 
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heriff, the Venire ought to go to the Cozoners ; pet as 
to the Reſt, the Sheriff ought to return it, and eſpecially 
as to Eight, agatnſt whom the Venire facias was granted 
long befo2e- this laſt Venire ; to which the Court an. 


(wered, that thoſe Eight pleaded to illue long befoze the 


others, and then the Sheriff was not one ok the Deken⸗ 
dants. But Saunders Chief Juſtice ſaid, that if Eight 
only plead to Jſſue, and the Venire is awarded to the 
Sheriff; ik after it fall out that the Sheriff is a Defen- 
dant, the Venire thall go to the Cozoner, tho' the She- 
riff hath not pet pleaded; and as to the ſeveral Venires 
they over-ruled it. And the Chief [Juſtice put the Caſe, 
that the Sheriff and another were joint Dbligees in a 
Bond, and one pleads Non eſt factum, and the other 
Conditions performed, and Pꝛoceſs is awarded to the 


Coꝛoners, and Iſſues tried, upon one Venire it ſhall be 


god; and the Court commanded Judgment to be enter- 
ed, and they refuſed in this Caſe the Counſel to argue, 
whether want of Freehold be a Challenge to the Polls, 
having by Opinion likewiſe of the Juſtices of C. B. over- 
tussen t 8998 


5. PHE Caſe in Effet was thus, John Riſſey Te- 


1 nant foz Ninety-nine Years, if he fo long live, 


Remainder to Truſtees during the Life of the Tenant 


fo2 Pears, to pyeſerve the contingent Remainders; Re- 
mainder to firſt, ſecond, &c. Son of Tenant fo2 Pears 


tobe begotten in Tail, Remafnder to Heirs Male of the 


Body of Tenant fo2 Years ; Remainder to Thomas Riſ- 
ley Bother to John, and to the Heirs Males of his 
Body; and this Eſtate was created by Thomas Riſley, 
Father to John and Thomas. John having no Jfſue, the 


Truſtecs convey the Freehold to him, and he levies a 


Fine, and after ſuffers a Recovery, which was to the 
Ale of himſelf, and his Heirs, and deviſes the Land to 
Temple, &c. in Truſt foz, &c. and dies, Thomas being 
his Bꝛother and heir; in this Caſe it ſeemed to be the 


Opinion of the Court, that the Remainder of Thomas 


was barred by the collateral Warranty deſcended upon 
him; this Caſe went further upon the Deviſe, and there- 
3 upon 


n—_ 
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upon a ſpecial Aerdict was found ; upon which the Point | 


was but thus, The Teſtato2 lying ſick in Bed, makes 
his Will, figns, ſeals, and publiſhes it in the Pꝛelence 
of the TUitneſſes ; but being tired, ozders them to go 


and ſubſcribe their Mames in another Rom; they go into 


another Room out ok the Sight and Peſence of the 
Teſtatoz, and ſubſcribe their Mames, and then return, 


and own their Names to the Teſtatoz ; and he looks up- 
on the Mill, and ſays they have done well; and if this 


ſhall be a good. Deviſe within the Statute of Frauds 


and Perjuries is the Point. Quære here, if the TWarran- 


ty be not gone, upon John's having by the Recovery an 
Eſtate in Fee again, oz elſe o turned into the Poſt upon 


Trial at Bar in R. B. 


Stiſeſtead and Barney in Chancery. nen 


Und Father being lick, one Tiſeſon fold Barney as 


many Goods as were wozth 400 1. fo2 which Bar- 
ney entered into a Judgment of 1600 1. defeaſanced, fo; 


the Payment of 800 1. within fozty Days after his Fa- | 


ther's Death. Barney's Father dies within a Year after 


this Judgment entered into, and a Bill tn Chancery is 


bought to relieve Barney agafnſt this Judgment, 'twas 
brought befoze Finch Lord Chancellor, and he decreed 
that Barney ſhould pay 400 1. and the Jntereſt from the 
- Time of the Sale; and afterwards upon a Rehearing 
befoze North Lord Keeper, this Decree was confirmed, fo2 
Barney's Father being then ſick, twas lovked upon to be 


a Cheat; and ik it ſhould, be allowed, kt would be like 


the Caſe of lending 301. to receive 33 J. ff the Son of 
the Dbligee be living June 1, &c. and 5 Rep. 70. And 
then they map tie it upon the Like ok one condemned to 


the Recovery, that no Uoucher can be, &c. this was a 


be hanged, and fo evade the Statute: So here the Fa- 


ther being likely to die, it was looked on little better than 


a Cheat; but if the Father had been in perfe# Health, 
though he had dy'd quickly after, yet they would not have 


relieved him; fo2 by the ſame Reaſon, that if the Father 


bad lived thirty Years, he ſhould have continued without 


his Boney oz Intereſt, by the ſame Reaſon he ſhall have 


it if he die ſooner ; and no Reaſon to relieve on one 
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Dela of the, Halter; and 1 
reſtdze Part of the Panty, and deliver up the Inden⸗ 
tures; this Dyder bet 


incident ; and he rited a Caſe where Part of the Money 
was returned, though the Appzentice was diſcharged thzo' 


repute abzoad, had 


ail tot to tileve on the other z but here the Fa- 


ther bring ück a 
of the Dectee. 


likfly to die, 'twas the main Reaſon 


Du Hamell's Caſe. 
NE being appzentice to Du Hamell, upot Com: 


plaint was diſcharged by Ozder of Sefffons fo} 
of the Baſtet ; and Du Hamell was oꝛdered to 


a 1 
+ & * 
* S 


| Dꝛder looked on as extraozdinary, it 
Was moped to be qualhed, But Saunders Chief Juſtice 

ſafd, that the Juſtices might well diſcharge the Appꝛen⸗ 
tice by 5 El. and that oꝛdering Part of the Monep to be 
returned, and Indentures to be delivered, was a Power 


Default of the Appzentice; and here tis the Walter's 


Default, | 
FOES : The King and Worrall. 


8. IN an Jifozmation it was ſet koꝛth, that koz fozty 
1 Peats and moze it had been the Cuſfom of Dyers 
to woad their Cloth to the fourth Stall ; and that the 
D to the Intent to couſen the King's Sub⸗ 
jects, and to bug the Engliſh Manufaiture into Dif- 
repu W, had dy d and fold Cloths Madder Blacks, 
which were woaded but to the third Stall. And further ft 
contained, that he had put to them the Company's Seal, 
and marked them with the Red Roſe, which was a Mark 


that whoever ſecs knows the Cloth ought, and is indeed 


- 


good and lawful, &c. of clapping to the Companys 
Seal and Mark ok the Red Roſe, the Defendant is 
- found Not guilty, but of woading, Sec. to the third 


Stall, he is fotind guilty ; and whether Judgment ſhall 
be given againſt him was the Queſtion. 


Treby koz the King moved, that this was a Cheat, 
and a Deceit to the King's People, and a general Injury 


to the whole Kingdom; foz that hereby the Engliſh Cloth 
loſt its Eſteem in Fozeign Parts, and ſaid it ought 


to 
be 


_”—— 
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be puniſhed by the ſame oz greater Reaſon, than plaping 
with faiſe Dice, o2 cheating at Cards, which were 
CUlrongs, fo; which an Action of the Cate would lie; 
and likewiſe twas indictable, and cited 2 Car. 497. and 
ſo the Cale of the Glouceſterſhire Clothier 2 Roll 28. And 
ſaid, that this was not like to the Caſe where one ſells 
a Hozle having but thzee Legs, oz being blind, fo2 theſe 
were open and manifeſt Imperkertions; dut here the Cloth 
looks as well, as if it had been truly dyd, and its Fault 
was not to be diſcovered but till afterwards, when it was 
too late. And he cited the Cafe of Pargiter, which was 
tried at the Bar, where koz having ſold an Ankhozm. 
mtr'd with baſe Metal fo2 Sterling. an Jnfozmatton was 
erhibited againſt him, as fo an Offence at Common Law; 
and in that Caſe the Court was of Dpinton, that if 
be ſell duch Metal, though but foz a-realonable._Pzice 
pet tis an Dffence, and no ſuch Wetal vught ke be 
made: And there Pargiter had not put any Mark, no 
moze than the Defendant here; but the Court took it, 
that uo Judgment ought to be againſt the Defendant, foz 
he having not put to the Company's. Seal and Park 
of the Red Roſe, there was yo Detelt to the Putin; 
and the Crime no greater, than ff. a, Painter ſhot no: | 
put Oil enough in his Coſours, eu 15 
was not 4ike this, (02 making of ſuch piired Petals ts 
d Thing defended. by Law; then *tWas:;uored. that 
ſap, there bath been a Cuſtom fozty Pei 


as. 
- 
* 


not make a Cuem. To, which Treby, anſwered ka 
fozty Pears and; mo2e, and ſu it might e 14 775 "of 
umz and lite to the Cale, wbere Tig tuſd n Chapel of 


Cale had Church-wardens and Dvetſeers belougitix to 

it in H. 6. Time; pet it might be longer; but after 
ſome Debate, the Court was of Opinion no Judgment 
- ought to be againſt the [Defendant 


35 Car. 2. R. B. 
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Griffiths Caſe. 


NE Griffith, a Man of a mean Foztune, bad 

married a Woman, who was one of two 

Coparceners to 600 1. per Ann. upon Sug- 

| geſtion by the Friends of the Wife of' Lu- 

- nacy, &c. the Cloman was in Court, and being thought 

ſenſible enough, the Friends moved that the Eſtate might 

be ſo ſettled that ſhe might not be wought on by her pus⸗ 

band to give it him from her Childzen by her, oꝛ which 

. the might have by any after taken pusband, which the 
Court thought fit to ozder; and it was left to Bz. Pol- 

: lexfen to ſee ſuch a Settlement made; and in this Caſe 
the Court remembzed the Cale of Sir Edward Graves. 
The Settlement was to be to the pusband and (Aike, 
and the longer Liver of them; then to the Jſſue between 
them, &c. with a Power in Caſe of Failure of Idue foz 

the Cite to dilpole. | | 
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| 2. PON an Inkozmation fo2 buping live Cattle, 
and ſelling them again, not having kept them 
' Ffive CHeeks, grounded upon 5 & 6 Ed. 6. 14. the firſt 
Infomation failed, fo2 that being grounded upon the 
Statute made at a Parliament held by 1P2020gation up- 
on the 23 Jan. accoꝛding to a pzinted Book ; whereas 
the Roll 1 is the 30 Jan. ſo no ſuch Statute; which » 
ing 
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ing the Gound bf their Inkonnatton. and being kalle, the 
Jnfoumation fatled, and another was bzought, and a Uer- 


dict againſt the Defendant; and now twas moved that there 
was no ſuch Statute in Fozce, fox that in the 13 Eliz. 
cap. 25. which continues the Statute ot 3 & 6 Ed. 6, 
it is ſatd likewiſe to be held 23 Jan. which being miſtaken, 
there is no ſuch Statute, and o no Continuance; but 
the Court would not allow it. Foꝛ this being an antt- 


ent Statute of continued Uſe, and general Good, and na 


other Statute as to this Purpoſe in Being, the Intent 


of the Makers is plain; and at this Time of Day they 


will not admit of ſuch an Opinton. Then it was offered 


that they have not pleaded 13 El. which is the Ad that 


gives the 5&6 E. 6. vir Qigo2 and Fozce; but the 
Court ſaid they need not, fo2 tis now as ik it had never 
been vilcontinu s. 


The Caſe of Marriot and Sir John Knight- 


Iley ; devant. 


3 T Cale was argued again this Term by Pol- 


lexfen fo2 the Plaintiff in the TUrit of Error, 
and by William Finch foz the Dekendant; he laid that 
the Mozds were in Effect. but thus, The Prieſt gave Sir 
John Knightley the Euchariſt, and extreme Union ; he 
ſaid that by the Nozd Prieſt, was intended a Prieſt of the 


Church of England, (i. e.) one that hath the Adminiftra- 


tion of Things ſacred, and ſo is he ſtiled in the Litur- 
gy: So the Euchariſt is a Thing lawful and commenda- 
ble to take; ſo that thus far the Mozds are innocent. 
Now then the Mozds Extreme Unction muſt be that 


whereupon they muſt adjudge theſe Mozds aftfonable, ik 


they are atfonable : He ſaid, tis true it is made a Sa⸗ 


crament by them of the Church of Rome, and fo2 that 
- Cited Concil. Trident. 330. But that the Church of Eng- 


land in the Articles of 1562. owns but two Sacraments, 

yet condems not the other; and therefoze though in our 
Church extreme Union be not held as a Sacrament, 
pet it map be of it ſelf good and lawful, and fo2 which 
ſome Men may have Reaſon to deduce from the Scrip⸗ 
tures good Reaſons, and inſtanced in that of St. Mark 


xvi. 18, and St. James cited befoze by Holt: Therefoze 
TR | the 
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the Uſe. ot ſuch a Thing as this cannot make a Man a 
Dopſſf, which is a Mame: not ot ſa much Diſtinaian in 
Matters ot Religion as of Sopern ment, ken be is a Pa- 
pi& that acknowledges-/the Supzematp ot the Pope, in 
Matters Eccleliaſtical; fo then the 'Saying be pad ex- 
treme Unction anminiũtred to him, is not as much as it 
he bad called bim Papiſt. pe ſaid, that in the Caſe ot 
Roe ann Clarges tis true, the Calling of a Juſtice of the 
Peace Papiſt, is adjudged actionable, fe that it was a 
Diſabling him to execute his Office,” and-laying bim open 
to many Penalties; but at Common: Law fuch TMoꝛds 
were not puniſhable in our Court, as Peretick, &c. 4 
Rep. 17, 20. und that now they are no further (0, than 
as they are made Crimes by Statute, but this is not 
made one by any Statute ; tis true Mods not ationable 
are become ſo, if any Loſs happen, as to the Caſes cited, 
where Mozds ſpoken of a Juſtice of Peace are adkion⸗ 
able, which are not ſo, if ſpoken of another Perſon ;' he 
ſays all theſe Caſes are where they charge upon him a 
Miskealance in his Office, as Büberp, &c. but to ſay a 
Thing of a Juſtice of Peace, which ik true, he ought not 
do be a Juſtice of Peace, will not be actionable; as ta 

ſap of a Juſtice of Peace, he: hath not 40.1. per Ann. &c. 
So he rememb2ed the Caſe of calling one Buffled:headen 
Juſtice but to lay Bzibery upon a Juſtice of the Peace, 
Finch on the other Side argued, that it is the Senſe 
ok the Wows, and not the Cows themſelves, that makes 
them actionable ; that no body could 'otherwiſe intend 
theſe Wozws, than that they meant he is a Papiſt ; that 
upon an Indictment fo2 being a Papiff, this given in 
_ Evidence would be ſufficient ta convict him. There were 
theſe Mods found likewiſe, that the Servant Maid, &c. 
ut ſupra, ſaw a Popiſh Prieſt adminiſter to him the Eu- 
chariſt and Extreme Union, which ſeemed to be afton- 


able; but being laid to be ſpoke at ſeveral Times, and 


intire Damages being given, if the firſt Mozds are not 
_ acttonable, the Judgment ought to be reverſed; Curia 
vult adviſare. Afterwards the Court held the Wlows 
actionable, and affirmed the Judgment; fox Extreme 
Unction tho' fozmerly uſed by the Apoſtles, is now diſap⸗ 
moved of by our Church, and uſed in ao Chriſtian Church, 
but that of Rome, and the Wiows are a m_—_ of s 

— 4 | Haptit, 
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Papiſt, and wozſe than if he ban colled bim Papttt, o: 
that here is an Act done which chews bim one, and the 


_ 
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other might be a Moꝛd of peat ; and in this Caſe it 


was alen, that if it were Popiſ Puck, &e. k were 


ationable, N. 
FTrlaton and Sherwin. 
4. A Ction ſur Caſe was bꝛougbt, wherein the Plaſti- 


7 \ tiff declared, that the Defendant in Conlſidera- 
tion, that the Plaintiff had agreed with the Defendant 


- fox fir Pears z that he would permit and ſuffer him to 
take the Tithes of Cozu and Hay within ſuch a Pariſh, 
that the Defendant did agree to pay him in Confidera-- 


tion thereof 100 l. ſcil. 30 l. Þalf-yearly 4 and'fo2 Mon- 


- payment of 501. was this Ackion bzought, and a Uerdit 


fo2 the Plaintiff, And afterwards Thomſon moved in 


Arreſt of Judgment, that Tithes being Things that lie | 


in G2zant, cannot paſs by this parol Agreement; in Caſe 
of Retainer it may be well enough fo2 a Pear, but not 
here. Pollexfen on the other Side ſatfd, tho' tis true it 


would not be good as a Leaſe. but yet here was ſufficient 


: | Cauſe of Aitfon ariſing from the mutual Pꝛomiſe of the 
Parties, and ſo the Court held; koz tho' tis true no Jn- 
tereſt paſſes by ſuch an Agreement, yet he having accozd. 


ing to the Agreement ſuffered him to take the Tithes, an 
Atton lies foz the Boney upon the other's Agreement: 
wherefoze the Plaintiff was to have Judgment niſi. And 
Jones Juſtice cited the Caſe of Hawkes and Bray field, 
2 Cr. 137. Hob. 176. and held that by wap of Retainer 
it will be good but fo2 a Pear, TS bs. 


Lenthals Caſe. | 


5. 


Motion was made in Court, that 992. Lenthal might 


Ction was bought againſt Lenthal upon an 
Elcape ſuffered by Cooling, who had a particular 
Eſtate in the Office of Marſhal of the King's Bench, and 
at the Trial the Plaintiff was Nonſuit, fo2 the Eſtate of 
Lenthal's own Shewing was not in him; wherefoze a 


bing in his Deeds, and make it appear in whom the 
Q Etſtate 


\ 
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Eſtate way, and 1 Day given to ew Cauſe: And at 
the Dap Pollexfen fatd, it Would be very hard in ſuch a 
Caſe. as this, where he is to anſwer upon a penal Lam te 
the Dekfault ol an Inkerioz, that Mz. Lenthal map have 
moztgaged his Office, and ſo have not the Deeds, oz 
there might be a Flaw. in the Deeds, and pet he may 
have juſt Right to the Office; and this would be to be: 


trap them to an Enemy. The Court feemed to think it 


hard in ſuch a Caſe as this; but if Mz. Lenthal was tg 
put in an Officer, they might: make him ſhew his Title, 
And Jones Juſtice: ſain in this Cafe, that he that hath an 


_ Eſtate fo2 Life in this Dffice,: is the Officer againſt whom 


the Fozfeſture ſhall run; and twag (aid that it ought to be 
of Recow in the Court who is the Officer, that the Parties 
grieved may know againſt whom to being their Action; 

but as fo2 bꝛinging in the Deeds the Court could not op 


der m * ſaid r reer go into W rm LES 
| Anonymus 


A PF Kocyſant Conviz did confozm, and after 
came not ta Church; whereupon an Inkozmation 
was bought, which did not let kozth his Conviction, and 
therefoze it was holden ill ; but upon not Guilty he need 


not give in Evidence that he is convifed ; and 2 Cr. 


Car was cited, and allowed, dut not ES to 0 
a 2 EAN | | f f 


N 


7. A poo2 Boy had been put out an Apprentice by the 
Juſtices, and after thizee Years Service it did 


plainly appear that he was a natural Ideot, and not capa- 


ble of learning his Trade; hereupon the Juſtices diſcharged 
the Maſter of him, and ſent him back again to the Pa⸗ 
riſh by an Dyder of Seſſions, which Der was moved 
to be quaſhed ; but the Court refuſed it, and laid it was 
a god D2der, it being hard the Maſter ſhould keep one 
who could do him no Service, and the Pariſh in the mean 
- Time go free, And here the Reſolution of Byne's Caſe 
was remembzed, which is that the Juſtices cannot compel 
any to take a pool * NE. 1 

3 | Brown 


1 
Au. 7 


3 


. 2h 
1 
4 * 
. P 


Ds ae ; CVP 2 2 

Fo CR er eo op EY TE MELT 85 5355 x Wn - 

I I noo EINE IE RE $04 „ NE I ̃ ns are 3 ren ES 

wo C Se „ , ON Re AT 9 ; 
% m: ĩð2— — — 2 I ned + N 


1 


x 4 
— 
d 2 * 
_ 


— 


\ 


0 . id ” * 0 << —_ * 
* F 1 « . 2 - A >- 
1 £ . - - . . o * 2 ® 2 —— = 4 4 
« K 94 — 9 „„ „ +. * * * . : 
— * — 8 — . 5 1 * hap 1 3 N * . - — * 
** » @ * + 
| 1 n. : | e | 
N 1 2 ; ' 
| „ A 0 1 o 
„ 
— 8 — n enn * ds” ts 
TT x » a 6 — — 733 IE ; oO NEE 2 — * 0 , ac * a 9 


8. THE Plaintiff declared in Action ſur Caſe fo2 di- 
I $  ffyrbing his Cattle, and lays no Title but only 
in uſing their Common in ſuch a Cloe, but lays no Tt 
tle, and Judgment by Nil dicit ; and afterwards upon a 
CUrit of Erro Exception was taken, fo2 that he lars no 
Title, which he ought in this Caſe, where he claims an 
Jntereſt and a Charge in the Sojl of a Stranger, elpe- 
cially here, being upon a Nihil dicit, oꝛ upon a Demur- 
rer; after a Uerdick, tis true it will be well enough, 
koz it ſhall be pzeſumed, , the Judge upon the Trial 
made them ſhew their Title, Pallexten on the other Stde 
ſaid, that this Action being upon the PoſleMon is well 
enough, and compared it to a Map, to a Cale of Lights, 
to a Water-Courſe, 8c. and cited Caſes where ſuch 
 Attions had been bzought ; and cited x Cr. 575. the Cale 
ok Sands and Trefuſis, where an Adion -fo2 ſtopping the 
TUater-Courſe without laying a Title, was held good upon 
CO? he cited 2 Cr. 121. 1 Cr. 325, 499, 575- 
2 Cr. 673. vb BY 0: 53. 2 


” The King and the Pariſh of K. Mary's. ; 


| | 3 
0 | yes againſt the Jnhabitants of St. Mary's 
I in Warwick, foz not repairing an Þighway, and 
Judgment againſt them, upon a Uerdit bekoze M2. Ju⸗ 
ſtice Hutton and Croke, in the Time of C. 1. and now 
Z a (Urit of Erroz bꝛought and aligned ; Firſt, That this 
1 was taken befoze a Juſtice of Gaol-delivery, who has 
that it ought to be befoze Juſtices of Oyer and Termt- 
ner. Secondly, It was laid that de jure the Pariſh ought 
to repair, and that the Defendant was not to be charged. 
unleſs ſome Cauſe be ſhewn, as by Tenure, 8c. but in 


Caſe of a Pariſh a general Pꝛelcription will ſerve. 21 E. 
4 28, 2 Inſt. 700, . 
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no Power to take it, but only to deliver the Gaol ; an 
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T * King and my Lord Strafford; devant. | 


10. His Cate was moved again, and Exception 

taken to the Jnfozmation, fo2 that in chewing it 

to be two Furlongs from the Houſe, they have not chewn 

quaſh . Poule, is, noꝛ in 1 Party's and 3 
uaſhed. 


Anonymus 


'PON the Stitute of Diſcharge of —_ —"_ 

ſoners, it was holden that Juffices may dil⸗ 
charge againſt all to whom Motite is given ; but where 
a Lift of Creditoꝛs is, wherein the Mame of one Credt: 
to2 is omitted, and they diſcharge him ogainſt all named 
in that Liſt ; he is not vifcharged Tu this Creditoz, 
tho Notice was given to hin n 


i 


The King and Tolney: 


N Infomation koz a Riot committed at "UE 
the Queſtion was, whether the Defendant was 
legally elected Mayoꝛ, and that depended upon this; there 
were four who had given their Uote fo2 the Defendant, 
that had been put out upon the AR for regulating Corpo- 
'Tations ; and if they were incapacitated to vote accoding 
to the Cuſtom of that Place, was the Diſpute. Now 
the Cuſtom of the Town of Rye is thus: There is a 
Mayor, Jurats, and Freemen, the Mayor is choſen by the 
majo2 Number of Freemen ;. but if they be equally df- 
vided, then by the Jurars. Theſe Freemen chuſe the 
Freemen, and not the Mapoz oz Jurats, only the Mapoz 
hath the Pꝛerogative to chuſe one Freeman, who is called. 
the Bayoz's Freeman. Theſe Freemen muſt join in the 
Making of all By-Laws, no2 can an Aﬀembly (as they 
call it) be holden without them, all the Inhabitants of 
Rye are free there, and pap no Toll ; but the Freemen 
ſo called only, chuſe the Mapoꝛ and "Surgeſſes of Parlta⸗ 
ment, and aſſent to Sy: Laws; fo that tho' they are _ 
I | tce- 
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Freemen, yet they are Common Council Men in theit 
Nature ; and this Puvilege they baue by Election oz 
Deſcent, fo2 all the Sons of .Freemen are Freemen. 
Now the Queſtion upon Evidence upon this Trial was, 
- whether this Privilege: of being a Freeman, is ſuch an 
Intereſt oz Truſt ko; Government, as is wirbin the Sta⸗ 
tute of Car. 2. for regulating Corporations,” and tuled in 
a fozmer Trial ; and likewiſe upon this, that it was not; 
but that ſuch Perſons as have not taken the Daths, der. 
pzeſcribed by that At may however vote. 


The King, and Pilkington and Shute, &c. 
13. A N Inkoꝛmation was bzought: againſt the Deten⸗ 
4213 dants fo2 a Riot in holding an - Aſſembly, and 
continuing a Poll koz the Sheriff, &c. "After my Lord 
Mayor had adjourned the Court, thee ok the Defendants 
appeared in Trin. Term, and pleaded Not guilty, and Il. 
ſue was joined; and then comes the King's Attorney, 
and enters a Suggeſtion upon the Roll. That whereas 
two ok the Dekendants, viz. Pilkington and Shute were 
Sheriffs ; pet the Ring's Attomep pꝛaps that the Ve- 
nire be awarded Vicecom pred'; a Continuance is enter d 
us to theſe thee to Mich. Term; and then comes in the 
others, and plead Not guilty, and Jfſue joined; the Re⸗ 
turn of the Venire was, quod Vicecomes non miſit bre- 
ve; wherefoze a Venire was awarded with a Sicut alias 
againſt all the Defendants, with a Habeas Corpus and 
Diſtringas; and upon this by Niſi prius a Qerdict was 
found againſt all the Defendants. And now it was moved 
in Arreſt of Judgment, that the Inkozmation was againſf 
ſeveral Perſons ; thzee whereof only appeared in Trin. 


Term, and Continuances entered fo2 them thzee, but forthe 


Beſt no Continuances were entered; and that therekoze 
this was a plain Diſcontinuance upon the Roll, and being 
tn a criminal Matter, it is not holpen by any Statute. 

Secondly, That this Suggeſtion of My. Attorney's is a 
frivolous Suggeſtion, fo2 that here the Defendants being 
Sheriffs, were to ſummon a Jury, which is to be in a 
manner Judges in their own Caſe, and to be ſure will be 
partial to themſelves ; and that the Law is otherwiſe, and 
that the Conſent of the Parties will not alter the Law; 
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and la that Hob. 3. was eiten the Caſe ot Crow and 
Edwards. Tbirdly, 


That here the Venire is ill upon 
which the Alon is tryd, fo? the firſt Venire being aganit 
thee only, the Venire ficut alias muſt have Reference to 
that, which being 'againf thzee, this muſt be but againſt 
thee to; 02 if not with Reference to the other, then ig 
it an Alias venire: without an Diginal'; and ſo nought 
either Wap. Fourthly, That here no Judgment ought 
to be given, fo2 upon the whole Face of the Jnfozmation 
no Riot doth appear; foz where upon a lawful Meeting 
Acts of Utolence do enſue, that can be no Rfot, but ſo 
many Treſpaſſes in particular Perſons ; as if a Number | 
of Men ſhould meet at an Electfon, o; in a Market, oz 
fn a Leet, and fall together by the Ears, theſe would be 
many Trelpaſſes and Batteries, but no Riot. 

As to the Firſt, It appeared to be the conſtant Pꝛactice 
on the Crown - Side to enter Continuances only fo2 them 


which appear; and after when the Reſt appear to enter 


Contfnuances fo? them, and not till they appear, that 


all the Pꝛecedents are ſo + and that the Courſe of the 


Court is the Law of the Court. 
As to the Second, they ſay 'tis only Matter of 
Challenge, which was introduced fo2 the Benefit and 


Advantage of the Party; ſo that if the Sheriff was 


related to one of the Parties, the other upon ſug⸗ 

geſting it, befoze 02 at the Trial, might have a moze 
indifferrnt Perſon to return the Jury; but that yet he 
might waive this Challenge, oz releaſe it, after he had 
taken it; and that lo might Mꝛ. Attorney here. Foz tho! 
M2. Attorney's Conſent cannot bind the King, as to 


Matter of Law, yet it will as to Matter of Fact, un. 


leſs the Court ſee it to the King's P2ejudice, and then 
they may ſtop it; but if they do not, as in this Caſe, it 


Is no Errez ;; that the Conſent of Parties cannot alter 


the Law, as is ſaid in Hob. 5. fs true; pet if in that 
Caſe the Conſent of the Parties had appeared upon Re- 


 cozd, there had been no Erroz; and ſo it is ſaid 1 Roll 


28. in the Caſe of Crow and Edwards. So likewiſe was 
it holden in a Cale in R. B. out of Ireland, fn Ejectment 
of Lands in one County, tryd by a Jurp of another, 

3 Aſlent of Parties entered on Uccozd, | 


fs 


CEMENT. 


and that it was a new bzoached Op 


a contrary Opinion; wherefoze Judgment niG, and in 


Term. Trin. 3 50 Car. 73 K 5. 
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9s to the Third, The Tos Sicut alias, is to ſhew 


that there hath been another Venire awarded, but re- 


fer not this ta it; but that it is a Venire of it ſelf, 
and a Trial againſt the Parties map be had upon it; 


and that the _Courle is, where an Inkozmation is againſt 


Twenty, to take a Venire-facias againſt fo many as firſt 


appear, and. try them; and if. moy: qppear ta bas out 
another Venite, &c. 
As to the Fourth, They. denied. the Law to be : fo, 


nion, and 1 ae 
Countenance ok Authozity, and Reaſon, and 15 open 


the. Map to moſt extravagant Actions ; as to its being 
ſaid, a Sheriff cannot do an Ack to himſelf, it is plain 
_ by the Caſe of Dyer; but this is no act to bimCelr, but 


rather fo2 bimtell, and that the Shetif. may da au Ad 


ko himſelf, was pielpen an the othet Side: Foz if he be 


demanded, he may lummon the Tenant ta the Przcipe ; 
whercfoze the Court wah of © O08 
to be WAY. koꝛ the Kings, 
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tiff declared, that whereas che was a irgin 
of on Name and Fame, and ſought to koz Marriage 
by J. 8. that the Defendant  pzetending - himſelf. to. be 
a ſingle Perſon, made Love to her, and married her, 


when in Truth he was married to another Woman, 


&c. whereby ſhe became of leſs Credit, and loſf, &c. 


_ After a Qerdict fo2 the Plaintiff, it was moved that an 


Action did not lie in this Cale; but the Court was of 
this Cale, Latch. 144. was cited, Jones 147. V. Yelv. 


99. Sik 375: Stile 346. 


| Coppin 
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Coppin and Steymaker, 
B + r 3 een ; 


ones 2206 13. H E Plaintiff detlared in an Action of Covenant, 

ä FT that whereas the Defendant had' covenanten 
and agreed with the Platnttff not to releaſe to J. S. with: 
out the Plaintiff's Conſent, that notwithſtanding he hay 
releaſed to him; and this Declaration being ill, Judg⸗ 
ment was foz the Defendant ; and after the Plaintiff 
bꝛought another Action, and the Defendant pleaded this 
in Bar: And upon a Demurrer, the Counſel koz the De- 
fendant urged 6 Rep. 7. and Dyer and the Counſel foz 
the other Side cited the Mod. Rep. 207. The Court took 
a Difference between a Bar and Demurter to the De- 
claration, and a Jndgment upon a Demurrer to the Plea, 
oz upon a Uerdit o Confefſion ; fo2 in the Caſe of a 
Demurrer to the Declaration, the Right was never try'd, 
wherefoze, &. The Reaſon why the firſt Declaration is 
nought, is, becauſe he ſays the Defendant releaſed ta 
J. S. and ſaith not without the Plaintiff's Conſent, and 
ſo fo2 ought appears it was with it; and then tis no 
Breach of Covenant. Pet Pollexfen cited a Cale wherein 
he was Counſel, *twas a Replevin wherein the Defendant 
avowed, and there was a Demurrer to the Avowzp, &c. 
And after a new Replevin was bꝛought, and this Judg⸗ 

ment pleaded in Bar, and they could never get over it; 
and pet he ſaid an Avowyy is like to a Declaration. 


Anon ymus. 


1 HE Pliincipal was in Execution, and a Comit :. 

JI titur entered; and after a Sci. fa. was bought, 
and two Nichils returned againſt the Bail, and Judg⸗ 
ment upon the Scire facias; and now they come and move 
to let it aſide ; but the Court would not, it being the 


Act of the Court, and the Party ſhould have come and 
pleaded ft upon the Scire facias. 


3 Brown 
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bath one Houſe allotted him, and la was Dz. 
__ another Houſe. - But Jon 


— — 


— 


. 3 


Term. Trin. 35 Car. 2. R. B. 
Brown and Blunden. 


17. # Dvenant in a -Leaſe to repair, Se. prædimiſfa 
tom the Time of the Leaſe to the Determina⸗ 


tion thereof, and ſo well kept in Repair ſhall give up at 


the End of Term, not ſaying from Time to Time; af- 


terwards the Leflee builds a Malt⸗Ooule, and ff the Co- 


venant ſhall extend to it was the Queſtion, and holden 


that it ſhould in this Caſe, fo? ft is a continuing Cove- 


nant ; and though the Houſe had no actual. pet it had a 


potential Being at the Time of the Leaſe z Judgment 


. 
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18. INN. Sands, a teſſbentiary Prebendlary of the Church 


bo of Wells, bzought a Suit in the Spiritual 
ourt foz Dilapidations, againſt the 


came, and ſhewed that in that Church there are eight 
reſidentiary Prebendaries, to which, foꝛ to encourage them 


to Keſidence, there are eight Houſes belonging; that ta 
each Prebend there 


re 15 an Houle belonging, but not any 


Houſe in certain, the Biſhop having the Pꝛivilege of ap⸗ 


polnting what Houle he thinks fit ta each Prebendary, 


but he muſt -appoint one. They hence tnfer'd, that this 
Houſe goes not in Succelon, noz is it Part ok the 


Corps of the Prebend, fo2 that he ig bunt gong: aud 
| ands z 
and. afterwards upon the Death of a Senior Prebendary, 


one ; that no- one Houſe is aſcertained to any particular 
Prebend, oꝛ is Parcel of any particular Prebend, but 
ought to be aligned to ſome particular Prebend ; and 
when the Biſhop doth lo aſſign by Uirtue of his Power, 
and not by Utrtue ok any : Eſtate he had in bim, then it 


tis Part of the, Prebend, and ſhall be liable to a Suit fo2 
Dllapidations; wherefoze there ought to be no Prohibition. 


Term. 


he Executozs of Dꝛ. 
Pierce his Pꝛedeceſſo:; and they on the other Side 


es Juſtice anſwered, it is true 
bere are eight Houſes belonging to eight reſidentiary Pre- 
bendaries, whereof each Prebendary de jure is to have 


— 
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peal to the next Quarter-SeMons holden within and fi 
the Cozpozation ; and the Doubt was, whether this 


J „ o * 


ANDERS late Lord Chief Juſtice dying in the 
later End of laſt Term, and Raymord a Juſtice 
of the ſame Bench dying ſoon after the Term; 
and Jones going down to | 
in the Room of Sir Francis Pemberton; Jefferies was con- 


ſtituted Chief Juſtice of R. B. in the Room of Senders ; 


Holloway a Juſtice in R. B. in Reywond's Place, and all- 
„ mT ILL Coic 
Caſe of Southmoulton. 


- * 
2 . 1 o 
* 


\WO are convicted koꝛ being at a Co 
a Cozpoꝛation, and upon this Conbickion an p- 


1. 


peat ought to be to the next Quarter-Seffons within the 
Coppozation, o2 to the Quarter-Sefſions of the County 
at large. And upon this the Recorder adfourned the Court, 


to know the Opinion ok the Court of King's Bench there = 


in ; and upon conſidering the Statute of 22 Car. 2. c. r. 
they were unanimouſly of Opinion, that the 
to be to the Quarter⸗Seſllons of the Cozpozatton, 


the Wows are, That the Record and Convidion ſhall be 


certified by, &c. at the next Quarter-Seſſions of the Peace 
for the County or Place where-the Offence was commit- 
ted; which being ſo, tis natural that the Appeal ſhall - 


Chief Juſtice of C. B. 


peal ought 


2 


to the lame Count 
returned; and the County 02. E 5 
the Return' of! the Certificate ſhall veto the ners Muar⸗ 
ter-Seffforis of che County; where the Convitiol'ts' of a 
Conventicle in a Countys and tothe next Quarter⸗Sel⸗ 
fiotis of the Plate, Whete the Condickton is dk a Con: 
venticle within a Place, that befus Quarter:SeMons. 
And the Certificate! being | urtable'thither, the Appeal 
Hall be lo tw, that the A may quadrare with it telt; and 
though it was objeded, that by this Means the lame 
Perſons which convicted, map be Judges lkewile upon the 
Appeal, as in Cozpoꝛations where the Mapoꝛ, it map be, 
and one Alderman are Juſtices; twas lain that upon the 
Appeal the Trial is by Jatp, and tho polubly ſuch! a Caſe 
might fall out, vet they would not intend any Partiality, 
02 Favour'Mmithe- Juſtices, + s 
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pere being a Suit in Chancery between theſe 
- * Parties, wherein ſeveral 'Titneſſes were exa⸗ 
mined, Col. Culpeper fozges an Per of Chancery, 
wherein were ſeveral defamatozy Erpzefions againſt the 
Plaintiff; and at the End of it he dzaws a Fozm of a 
Pillory, and ſubfcribes againſt it, for. Sir John Auſtin and 
his forſworn Witneſſes by him ſuborned 5; and this he de⸗ 
livers to the Plaintiff's Clerk in -Court, and publiſhes 
it; whereupon the Plaintiff bzought his Action ſur Caſe, 
and had a Gerdict and 500 J. Damages: And it was 
moved in Arreſt ok Judgnient by Pollexfen, that by the 
Fozging- of the Ower and defamatozw Expꝛelllons, the 
Plaintiff had no Cauſe of Action fo2 that, though fn it 


elk an ill Ching; yet the Party being not pꝛejudiced in 


his Reputation, fo2 ſeveral -defamatozy Expzeſſions fir no 
particular Defamation, the Plaintiff ſhall not have his 
Action; and then if no Acklon lies fo2- fozging the Ower, 
though it be admitted an Action does lie ko: making the 
Pillozy, the Damage being intire, no Judgment ſhall be 
given. As where an Aion is bzought fo2 Wows, and 
fo2 a malicious Pꝛoſecution, and the {Uozds p2ove not 
actionable ; if intire Damages are given, no Judgment 
ſhall be had. And as to the * Part, he ſaid, that 


tis 
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lies; and cited Roll, Action ſur Caſe 37. And twas (aid, 


— 


2 i Has eek 1 * * . ee „ 


fence; wherefoze an Indidment lies ; but it is 


35 Gare! 


1-4. Var s 


what may have: another; Intendment, 4 Rep. 15. And he 
ſad if the Tons will not bear an Action, the Bepzelſen⸗ 
tation will not; ſoz that thereby tis not neceffariip im. 
plied, that the Parties are ;perjured, but oniy as ſome 
may inker, fo2 he that fozſwears himſelf extrajudicialiy, 
may deſerve Shame, and-:Repzoach, and foz ſetting up 
Þozns, &c. Jnditment lies ; and the Court ſaid an Action 
lies likewiſe. And the Court linewiſe ſald, that the Foz⸗ 
ging of the Oder was but Inducement, and that the Dz- 


der and the Libel were one complicated act, and that an 


Action mill lie. And the Caſe of Col. King and Lake wag 
cited, which was in the Exchequer, and affirmed in a 


Writ of Error, inhere the Plaintiff bzought an Acton fog 


dekaming him, and ſayſng of bim he is an unjust Man, 


Kc. this being in a Petition pꝛinted and publiſhed ; and the 


Plaintiff had Judgment becauſe he publiſhed the Petition 
befoze the Delivery ok it, which is the Difference between 


the Cale in the Exchequer, and the Caſe in Sid. 414. 


Pe ſaid, to ſay a Man is excommunticated is not action. 
able; but if a Parton pꝛonounce Sentence of Excommu⸗ 
nication againſt a Perſon not excommunicated, Ackion 


that to ſay of any Body that he is a diſhoneſt Man is 
not attonable, but to publich ſo, oz put it up upon Poſts, 
is actionable; ſo the Plaintiff had his Judgment by the 
unanimous Opinion of the Court. Fs 


The King againſt ' Aaron Smith. 


" HIS Term Aaron Smith was bzought into 


1 Court, being kozmerly convited in a Trial at Bar 
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at Oxford fo2 High Treaſon, a Paper of Jnſtructtons, 
full of ſcandalous Reflections upon the King and Govern- 
ment, as that they might as well have hanged him at Ty- 


burn, as he came by, as bzought him thither, only ta 


murder him in a little moze Fomality ; fox which the 
Court gave Judgment, that he ſhould pay a Fine of 500 1. 


tand upon the Pillory twice, and be of the god Beha- 


. foz a Twelve-Yonth, and ſtand committed till he 
pay it. 
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4. This was a Writ of Error out ot Ireland upon 


I.. a Judgment there, on a ſpecigt Gerdick; upon 
which the Caſe appeared to be thus, John Fitz-gerard be⸗ 
ing ſeiled in Fee by Leale and Releaſe, conveys to A. B. C. 
and their Heirs, to the aſe of Himſelf and the Þeirs 
Male of his Bodp begotten ; and. foz Detault of ſuch 
Iſſue, to the Uſe of bis onlp Daughter and Þeir Catha- 
rine Fitz-gerard, and the Þeirs of her Body begotten, and 
then to his Siſter Letitia in like Manner (and ſo. to 
others) provided that Catharine do marry with the Con- 
kent of his thiee Truſtees (naming them) to tame wozrhy 


Perſon of the Family of Fitz-gerard, 02 ome P erlon who 
ſhall immedtately take upon him the Name of Fitz. gerard; 


and if ſhe do not, that then the Loꝛd Offory, &c. and 
his Truſtees to appoint her a competent Poztion out of 
his Eſtate, and her Eſtate to ceaſe, and go to Leticia, 


Siſter to John Fitz-gerard, with a Proviſo that the Þeirs 


of the Body of Letitia, and every other, Perſon to whom 
any Ute is thereby limited, oz ſhall come, (hall take upon 
them the Name of Fitz-gerard. John Fitz-gerard dies, ha- 
ving no Jſlue but Catharine, then an Jnfant of two Years 
old; at fourteen Pears old, Catharine fg acquainted 
(but not by any Perſon intereſted oz appointen by the 
Truſtees, but only as a common Fame) that ſhe muſt 


marry one of the Family of Fitz-gerard, o; one that ſhall 
immediately take upon him the Name of Fitz-gerard ; and 
that ſhe muſt marry with the Conſent of, &c. oz elſe that 


the will loſe her Eſtate. and that it will go. to her Aunt 
Letitia, At Sixteen the marries one Villiers, who did 


whereupon Letitia entered, and married the Leſloz of the 
Plaintiff Franklyn, who did not fo: Twelve Months al. 
ter Marriage take upon him the Name of Fitz-gerard 
whereupon Fitz-gerard re-entered, and upon that an Eject- 
ment was bzought, and adjudged in Ireland fo2 the De⸗ 
fenvant ; upon which here in England a NMrit of Error 


was bzought, and Holt fo2 the Plaintiff in the Urit of 


Erroz ſaid; he ſhould make thre Points, == 
irſt, 


W tot immediately take upon him the Name of Fitz-gerardj jn 
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tiff to take upon bim 'immevfately” the 


" firſt, dülbether ft be neteſlaty fo2 Catharine to have 


' Notice given her 0znot 77 \.. -- 4.) 


Secondly, Suppoſing Notice neceſſary, it we bad not 
ſufficient Notice. . 


Thirdly, It it he. tieceſſary fo; the Leffo2 of the Plain⸗ 
Name ol ir 


erard ? 


" Firſt, Motice is not neceſſary 3 but ber Etite' that 
ceaſe Becauſe... 


Firſt, Her Father who ung dec if bis Slate as 
he pleaſed, hath not made Ale neceflary'; 128 therefoze 
the ought to take Notice at her Peril, and kited 1 Cr. 576. 


Secondly, By the lame Reaſon 'the takes Notice ſhe 
hath an Eſtate ; by the ſame Reaſon ſhe mik take Mo⸗ 
tice how che bath lt, as if the be to ſet out her Title in 


winging an Action, oz any Action bꝛdugbt againſt her ; 3 
and cited Dyer 192. 


© Thirdly, The Law hath not appointed who ſhall give 
Notice, and then ſhe muſt take Notice at her Peril.; and 
cited 4 Rep. Corbetts Caſe, 1 Cr. 391. 

Fourthly, The Defendant's Mike Catharine hath the Mi 
tame Means to come by Notice, as Letitia hath; and 


cited 2 Cr. 432. Hob. 51. Jones 207. 
"Objections againſt him he ſays, are, 2 Cr. 36. which 
he ſays is fo2 Payment of a Legacy, which ex natura rei, 


is not payable till a Demand; but it were other wile t 


a Sum in Gzols. Popham 104. and 8 Rep. 92. he ſays, 


was the G2ound of the Reſolutfon in Ireland; but he en⸗ 
deavoured to difference this Caſe from the Caſe of Frances, 
8 Rep. 92. fo? there the P2oviſo was, ik he diſturbed the 
Executchs, which is a Matter dehors, and the Reſolutfon 
in that Caſe, that Notice ought to be given, is not ne- 


ceſſary to the Judgment, fo: Judgment ought there to 


Diſturbed, &c. but laying no Act of Diſturbance, &c. But 
the Caſe which he doth oppoſe to Frances's Caſe, fs the 


Caſe of Fry and Porter, entered Mich. 22 Car. 2. Rot. 


392. R. B. where by Hale Chief Juſtice and the whole 


Court it was holden, that no Notice is requiſite. Some 
he (aid would diſtinguiſh Fry and Porter's Caſe from 
Frances's Caſe, becauſe in "RA. 8 Caſe it is to the Heir 


at Law, and ſo he muſt have had it however; but not fo 
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be given kor a Defect in Pleading, ſeil. ko: ſaying he i 
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Term. Mich. 35 Car. 2. R. B. 


in Fry und Porters Cale; but there is no ſuch. Reaſon 
given in Frances 3 Caſe. ds to. Mallorie's Caſe in the 
5 Rep. it comes not near the Reaſon ot our Cale; be- 
cauſe a Perſon not conterned ſhall not be bound to take 
Notice of another's Acts, - that therefoze a Perſon that 
is concerned ſhall not; he: cited Dyer 334. Pe (aid that 
an Heir-at Law, ought rather than another to'take No: 
tice of the Acts of his Anceſtoz,' for there is a Ptivity be- 
tween them; and ik Debt was bzought againſt her upon 
gn Pbligation ok her Anceſtoz, ſhe might ſhelter: herſelf 
under this Eſtate (he (ſpeaks now if it were upon a valu ; 
able Conſideration, ſo as not to be ftaudulent;) and ci⸗ 
ted Jones 380. Winch. 109. befoze the Statute of Marle- 
bridge, where the Heir. comes in as a Purchaſer of an 
Effate from his Anceſtoz, be was not in Mard; and now 
in an Action againſt him, the Parol ſhali demur foz his 
Nonage, '&C. or 1715 8 3 "= 8 


1 


= 
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Secondly, I Notice be neceſſary, tis well given, ſhe 
is to do two Things; Firſt, Mot marry without Conſent 
ok Truſtees; and this ſhe was told: So likewiſe that 
Secondly, She, ought to marry one of. the Name of 
Fitz-gerard, 02 who ſhould immediately take the Name up: 
on him; and ik ſhe do not, her Aunt Letitia ſhall have her 
Eſtate, and ſhe to lole it; but indeed this Notice was 
not by one concerned. T 
Thirdly, Tis only required, that the Iſſue of Letitia 
ſhall take that Mame, but not the Husband, fo2 no Ale 
is limitted to him; and fo2 theſe Reaſons he pꝛaped that 


equal Con- 


ſtruction, 


" Term. Mich. 35 Gar, 2. . B. 


ſtruction, viz. a Teſtament, a Limitation of an Ale, and 


an Att of Parliament; and he ſald he ſcarcely knew any 


Rule applicable to one, which div not ſerve fo all. be (aid 
upon Conſtruction of an Act of Parliament, the Map is 
to reſozt to the Law. makers, dz p20pound if ſuch a 

Queſtion was put to them, and then to conſider what 
- Anſwer they would oa and ſo ſfrike? out the Senſe of 


the Ack. pe (ald that here we are in the Cale of an 
Ude, and of a Condition, which is, as to the Patties, 


in Nature ok a pzivate Law; and that therefoze, (f John 
Fitz- gerard had been asked, what do pou intend pour 
Daughter -ſhall loſe her Eſtate ik che matrp another than 


a Fitz - gerard, 02 who- ſhall take upon him the Name ok 
Fitz-gerard, unleſs the have 'Notfce ok this ' Reſtraint ? 
Þe would have rather been full o Jndignatſon at the 
Abſurdity of the Queſtion, than ſeemed to own any ſuch 


Intent; ſo that although here no Intent of John Fitz- 
gerard appears, that ſhe ſhall habe Motice; yet Con- 
 firuXion of Law will ſupply the Intent. He Calth he 


knows only thzee Caſes, where Notice is not requiſite, 


Firſt, In Caſe of a Condition pzecedent./ Secondly, 


There the Thing that the Party is bound to take No: 
tice of is of a publick Nature, as the Death of an In⸗ 


cumbent. Thirdly, In Caſe where the Party takes it 


upon himſelf ; _ this he ſays is the Reaſon of the 
Difference between a Conditton fn an Obligation, and a 


Feoffment, fo2 that in Caſe of an Dbligation, the Dblt- - 


goꝛ takes it upon himſelf. 
He ſaith that there is a great Difference between 


Fry and Porters Caſe, and Frances's Caſe, and that the 
main Reaſon of the Opinion in Fry and Porter's Caſe 


that Notice was not neceſſary, was, becauſe 'twas in 


the Caſe of a Purchaſer ; fo2 by the ſame Reaſon ſhe 


could take Notice that ſhe had an Eſtate, by the ſame 


Reaſon ſhe could take Nottce upon what Terms; but in 
Caſe of an Heir at Law, he is in by Courſe of Law, 


and thinks himſelf ſecure, and therefoze Notice chall be 
requiſite, Thirdly, This Notice is not well given, fo? 


it ought to be 8 and by a Perſon certain; and fo? 


that cited Green's Caſe, 6 Rep. And the Notice that 


is here found to be given is not good, being per diver- 


ſas perſonas, not naming any + 3 and it map be tncertain 
. Rumout 
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Rumour 02 common Fame. He ſafd, that the Uerdict 


is faulty, and upon which, as this Cale is, they cannot 
give Judgment, fo2 a Uerditt ks in Mature of the Pꝛe⸗ 
miſſes, and Judgment in the Mature of the Concluſion , 
und tho it be ttue in Woods, pet no Judgment can be 
ven, fo2 tis found that ſhe married without the Con- 
kent of Truſtees, which may be trur ; and pet che hath 
committed no Offence, ko the Traſtees' map de dead, 
and then the ought to have the Conſent ok their Heirs z 
02 they may have no Heirs, and then che needs no Con- 
ſent. So {ikewiſe tis found, that che married Villers, 
who immediately after Marriage did not take upon him 
the Name of Fitz-gerard: Now the Moꝛds of the J2o- 
viſo ate, ſhall immediately, which map as Þ2operip be be- 
ke Marriage as after. Fourthly, Pe faith that Frank: 
lyn is as much bound to take the Name of Fitz-gerard 
as the pusband of Catharine, ' fo} otherwiſe, he could 
diſinherit his own Daughter, to pzeſerve! the Eſtate in 
the Mame, and yet be fruſtrated in his Intent ; which 
was, that every one to whom' any bf the Uſts: ſhouly 
come, Gould take that Mane upon them; and if Le- 
' titia ard her husband ſhould not, ſome Perfons to hom 
the Eſtate comes, take not upon them the Name; and 
if they do not, their Childzen are not bound to de it, 
fo they ſeem as expeſlp obliged as the other; Where: 
foze he p2ayed the Judgment might be affirmed, 
pe inſiſted upon the Rule, Quod noſtrum eſt; fine 
defectu vel facto noſtro, amitti non deber, and inſiſted 
that without Motice here was no Default ; and that 
Laws not pzomulged are as ik they were ſtül in the 
— Baealt of the Law giver, &. He ſaid that the Rule, 
thut when no Body is bound to give Notice, that 
— Party is bound to take Notice, is an abſurd one; 
puis. 8 
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5. NNE cteited of Blackacre deviſes it to his younger 


Son in Fee. Item, J give and bequeath to my 
dearly beloved CUife Frances Gameaeh all my Freehold 
Lands in D. to have and to hold duting her natural 


Life. Item, J give to her fo2 Like the Lands which J 


hold of G. T. Item, J give to her all the Lands that J 


purchaſed of J. S. to have and to hold during her Life. 
Item, J give, grant, and bequeath my faid Lands to Ed- 
ward Gameach mp Son, and his Þeirs fo; ever; and up⸗ 


on a ſpecial Uervit found at the Grand Seſſions at Gla- 


morgan, the Queſtion was, whether by this Deviſe the 


Lands purchaſed of J. S. only paſſed to Edward Gameach, 
oz whether the Lands in D. and S. paſſed likewiſe ; and ad- 
judged there, that all the Lands paſſed to Ed. Gameacli 
after Frances Gameach's Deceaſe z and upon this Judg: 
ment a. (Urit of Erroz was'bzought, and Pollexfen fox 


the Plaintiff in the TUrit of Erro2 argued, that only the 


laſt mentioned Lands purchaled of J. S. do paſs. He ſaid 
the Caſe that comes the neareſt this Cale, is the Caſe of 
Spirt and Bence, 1 Cr. 368. and after applying this Caſe 


he ſaid, that fn the pꝛincipal Cale it did appear, that the 
Teitato2 underſtood: the Effet of the Mozds well enough, 


fo? he limits the firſt Eſtate to his Son, and his peirs, 


_ and after he limits the Eſtates to his TUife during her 
natural Life, and then comes, Item, I give my faid 


Lands, not all my ſaid Lands to my Son Edward: So 


that it ſeems the Teſtatoz knew well enough the Fo2ce 
of theſe Cows, and intended they ſhould carry only the 


laſt mentioned Eſtate ; wherefoze, &c. Powell econtra. He 


conceives not only the Lands purchaſed of J. S. paſs, 
blit all the other. He ſays the Mozd (fatd) refers not 


proximo antecedenti, but to the TUhole ; and ko that 
cited x Inſt, 20. where an Eſtate to A. ko; Life, Re- 


mainder to B. in Tail, Remainder to C. in forma præ- 
dicta; the Remainder to C. is void fo2 Jncertafnty, fo: 


that prædict' goes to the Uhole, otherwiſe had it been 


forma eadem. He cited Roll, Eſtate 839. and Roll, Pa- 


rolls 351. He ſaid that all paſs to the Son fo2 this 


Reaſon, becauſe he ſhews particularly where the Lands 
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lie which he gives to the Mike, as the Lands he pur⸗ 
chaſed of J. S. the Lands he holds of G. T. &. but when 
he deviſes to his Son, he: ſays generally my Lands: 
Now ik he had intended but a Part of them, he would 
have ſaid The laſt mentioned Lands, o2 The Lands lying in 
ſuch a Place; 8c. He Caid it will be granted him, that 

ff the. [Mozds had. been All my ſaid Lands, then the 
Mond All would have carried the Whole 3 and he ſaith 
indefinitum equipollet univerſali, is a Rule in Law, as 
well as Logick. He cited 2 Leon. 196. and pꝛaped that 
the Judgment might be affirmed ; to which the Court in- 
clined, and afterwards the Judgment was affirmed una 
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_ Hudſon and Cook 
8. BY CK BY Serjeatit moved in this Caſe, wherein « vent. 365. 
the Plaintiff had bzought an Action ſur Caſe a- 
gainſt the Defendant, foz cauſing him to be arreſted koz a 
Cauſe in an IJnferioz Court, which aroſe without their 
Jurisdiction of that Court: He moved this Cauſe befoze, 
and cited a Cale lately adjudged in C B. in the Lord 
Keeper North's Time, and moved again in Lord Chief 
Juſtice Pemberton's Time ; and another adjudged in the Ex- 
_ chequer in Chief Baron Hale's Time, where the Plaintiff 
uin like Aﬀtons had Judgment; and ſaid that in Jnferfo2 
Courts they hold them to ſpecial Bail in Atidns of 
Treſpaſs upon the Caſe, &c. and hold Executoꝛs to ſpe⸗ 
cial Ball, and that they. accept no Ball but what live 
within the Jurtsdiction of the Court; fo that a Man 
may have very good Ball, and yet lie by it, which Jefferies 
Chief Juſtice affirmed, and ſaid that himſelf moved that 
Cauſe in C. B. after Pemberton came upon the Bench, 
and that it was ſo adjudged, and therefoze in this Caſe 
the Plaintiff likewiſe had his Judgment; but they held 
that no Action would lie againſt the Officer that arreſted 
him, being fo2 a Cauſe the Court hab Jurisdixton of ; 
no: would a Crit of Erroz lie in ſuch Caſe, foz tis to 


go againſt the Recow, which lays it to be infra Juriſ- 
dictionem. 5 
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kaſt India Company de good. 
this Acton. 


tents; but therein they do not condemn We 
kul, which certainly they would have don 
ment had judged t 


and Sup, one Moiety to the Ring, and the other One 


"Ter Mich. 2 Car. L . * 


" * % * > .. 2 ks P . 
| * 21 I * 8 * 1 0 L N 0 % * * 1 þ a 14 % 4 — ; x ns 
83 - 


47 i Eaſ-India a Company out 2 Sandy re Gar! 


15 Heard not the Beginning of Hott's Trgume wy 
find he made two Points: 
Fit , CUherher the Letters Patent qrinted 1 ta the 


7 


Secondly, If good, whether it enables them to being | 


be cite the Preamble of 3 Jac. cap. 6. whereby it ap⸗ 
pears, that the King had licopporated divers Petchatits 
to trade into the Domintions of Spain, &c. whereby none 
but themſelves, and ſuch as they wall "think fit, ſhall take 
"Benefit of the laid Charter, he ſald nothing leſs than 
an Act of Parliament could invalidate theſe Letters Pa⸗ 


e, if the Portia 
As 
em acnainff Law. fe 


Then he cited many Pꝛecedents x ſhes Patents 
granted by Queen Elizabeth, &c. ok ſole Trade f to ſome 


particulat Perſons, ercluſtve to others, as into China, 


&c. And faz Authozities of Law, he cited 2 Brownl. 29 6. 
Moor 673. and in the 14 Car. 2. cap. 24. the Eaſt-India 
Company, &e. ate ſafd to be of great Advantage ta the 
Publick, ſo far was the Parliament from thinking them 
a Monopoly o; Oztevance ; ſo he. concludes.'that the 


King's Gant ercluffvely ts good; and admitting it good; 


then Secondly, This Patent is a good G20und foz this 


Action, fo2 tis a Franchiſe wherein they have an Jnhert- 


tance. As if the King grant a Return of Urits, oz 
a Fair to one, and another intermedle, Action ſur Caſe 
lies; and fo? "this he cited 22 H. 6. 24. 11 Hf. 4. 47. 
He ſaith the Company hath a Truft fn them, and have 
been at great Charge, and ſo pzays their mann fo! 


| the Þlatntiff. 


Treby on the other Side. 5 

Pere is an Action bꝛought by the Eaſt India Chile 
againſt Sandys, wherein they declare that the King incoz- 
pozated them, &c. with a Penalty that he that ſhall trade 
to any Part within their Patent, ſhall fozfeit his Goodg 


Farm Mich. 35 Cu. 2. N. * 


2 7 


r 


ſo trade : To which the Dekendant hath pleaded 18 E. 3. 
Stat. 1. can. 3. upon which there 1s a Demurten, be made 


x To the Firſt, Whether thele Letters Patents are boo, 
02 vold. 
Firſt, They are good to make them a Copoxation and 
they map apply to themſelves all Benefits of 
if they will, but yet not fo as to obſtruct the Trove bt 
others of the King's Subje#s. Pe faid that theſe kind 
of Patents have not eſcaped the Obſervance of learned 
Yen; and eited 2 Inſt. 340. 1 Roll 226. 


pe acknowledges the King's Pꝛerogative great in 


to the Company : z. and further be impiifonen at the King's 
WU, and to give Security that fox the Future he chall not 


Matters of War and Peace, but ſo limited as not to 


hurt any of his Subjects. Pe agrees the Delcription of 
a Monopoly in the Statute 21 Jac; and the 3 Inſt. to be 
juſt Oelcriptions ; and lays that if he-can make 'out the 
Trade to the Eaſt- Indies a lawful Trade, then this fs a 
Monopoly within that Deſcription. Generally: Merchan⸗ 
diſe is always lawful and commendable-foz the comfozta- 
ble Living of Mankind, and furniſhing our Country 
with the Fruit and Blelüngs which another Country 
\ hath, and it wants; and that this is lawful fo2 every 


Man to employ himſelf about, and ought to be as free. 
as Air; and that whereas Mz. Hole had cited Grotius de 


Jure Pacis & belli, he would cite him a whole Book of 
| the ſame Authoz, viz. his Mare liberum; wherein he en: 
deavours to p20ve that Trade ought to be free. + 


I this be a lawful Trave, and the Defendant' fs re- 


ſtrained uling it, then theſe Patents are a Yonopoly, 

11 Rep. 53. 86. are the main Gzounds why one cannot 
be reſtrained his lawful Trade; and 1 Roll 4. no Me⸗ 
chanick o2 Merchant can be hindzed but by Ad of Par- 

liament, a Charter to hinder Trade at Sea, is vold 


a Patent that only a hundzed Perſons ſhall trade, is hot 


good. Tis not lawful foz any Man to bind himſelf not 
to trade. 2 H. 7. 6. 11 Rep. 33.2 Leon. 210. Moor 242. 
Bond not to go out of one's. Houſe void, lo would a 


Bond not to navigate to the Eaſt-Indies; and if fn ſuch 


Caſes the Subject cannot reſtrafn himſelf, the King can⸗ 
not much moze ; if the King cannot alter the Pzoperty 
of the Subjet in a Penne, he cannot depꝛibe him ok the 


Means 
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Means he atquired it by. 3 Inſt. 82. - ſaith, theſe Pa- 


tents have always been without Law, though never with- 


out Friends, 11 Rep. 88. Peches Caſe, 2 Inſt. 61. H. 8. 
granted to the College of Phyſictans that they ſhould 


have the licenſing. ſuch as ſhould pzattice ' Phyſick, 8c. 
and-that none, 'but ſuch as are licenſed by them, ſhould 
pzactice. &c. pet this was not thought good without an 
At of Parliament. The Patent fo2 the ſole pzinting of 
Law Books came in Queſtton in the Pear 1668. and was 
referred to all the Judges of England ; who upon great 
Debate, and many ſpecious 'Reaſons urged, as that 
Painting. was a late Invention, was in Nature of a 
Pꝛoclamation, that it had always been under the Care 


and Power of the Government, that the King makes the 


Judges who give [thoſe Rules, and therefoze ought to 


have in his Power the Publiſhing of them; yet the 
Judges did certify that thoſe Perſons that have acquired 


Copies of Law Books, might lawfully pzint them; (but 
afterwards in the Houſe of Los, J think this Matter 


was otherwiſe ſettled, ſed quzre). Me thinks this Point 
ffrongly fortified, by Magna Charta cap. 30. that this wag 
made koz Merchant Strangers he confeſſes, fo2 Engliſh- 
men had the Liberty befoze 3 but yet he ſhews that Mer⸗ 
chants Strangers could not be hindzed niſi publice pro; 


hibiti, which ſays the Comment ought to be by Act of 
Parliament, 2 Inſt. 57. He cited theſe ſeveral Statutes 
2 E. 3. cap. 9. 9 E. 3. Stat. 1. cap. 1. 14 E. 3. Stat. 2. 


cap. 2. 18 E. 3. Stat. 1. cap. 3. is pleaded, 25 E. 4. Stat. 
4. cap. 2. 38 E. z. cap. 2. theſe Statutes pꝛovide fo; a 


Freedom of Trade, 27 H. 6. cap. 1. 4 E. 4. cap. 5. 3 E. 
4. 4. 26 H. 8. 10. a Power is given to H. 8. during 
Life to licenſe o2 pꝛohibit the Expoztation of home⸗bꝛed 
Commodities, oz Jmpoztatton of Fozeign Commodities; 
which that King would never have accepted, if he 
could otherwiſe have done it, without an Ac of Parlfa- 
ment, being a Pꝛince that inſiſted upon his Pzerogative, 
as much as any of his Pꝛogenitozs, 35 El. cap. 7. the 
two laſt Paragraphs, and 1 Jac. 25. 


Eis objetted, that this is a Trade with Jufidels, 


and ſo unlawful without Licenſe ; fo2 that they are per- 
petui inimici, and cite Calv. Caſe, 17 Reg. 182, 


22 'Tis 
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Tis true, tis there ſaid they are perpetui inimici; but 


ik that be meant of a ſpiritual CUarfare, tis as much 
againſt the Patent, as againſt us, fo2 the Ring cannot 
by his Patent diſpenſe with the Canon ok Scripture. 
There is a ſtrange Opinion in 12 Hl. 8. 4. that a Pagan 
cannot have an Action of Battery. Tis kanaticai to 
think the Trade to the Eaſt-Indies unlawful; and if by 
Enemies are meant adual TUarfare, tis plain not to be true, 


fo? that there are many Leagues between our King and 


Pagans, &c. 2. Brownl. 346. is cited; and this is all the 
Authozity he hath, and therein the Reco2d ſaid to have 
been ſeen by Sir Edward Cook, he wiſhes he could have 
ſeen it too; however it was but one Reco2d, and that not 
backed with any Pz2atice-ſince 3 he conſiders the Reaſon 


there, that the King putting ſpecial Confidence in the 


Party, gave him Licenſe ; but this Licenſe here extends 
to the pzeſent Members, and their Þeirs, when ok 21 
Pears of Age, and their Appzentices, and all whom thep 


ſhall licenſe ; he ſays, tis not owned that they were 


: Jnfidels. 3 | FV 3 . 
Objected, That Trade cannot be managed but by a 
Coppoꝛation, which is a Contradiition in it ſelf, koz then 

Objected, The Subjet map be reſtrained from Trade, 
becauſe the King hath Power ok Mar and Peace; he 
cited 12 H. 7. cap. 6. Roll, Prerogative 114. 
Objected, That a Fozeign Trade map be pꝛejudicial to 
the Kingdom, as Iriſh Cattle, and French Commodi⸗ 
ties, which are declared to be a Nuſance. . 
But that extraordinary Word was uſed, that the 
King might not difpenſe with their Coming in, but the 
inſerting thereof was the Cunning of ſome Country 
Gentlemen of the trading Counties. Nothing moze 
common than to put in Clauſes of an extraozdinary Na- 
ture in ſuch Patents, and give a Reaſon fo2 it, becauſe 
they deal with People under a greater Reſtraint than 
themſelves ; and hereby they ſhew the Gzeatneſs of the 


— 


King's Power. He cited the Caſe of Horn, and Ivy, 


wherein it was adjudged againſt the Canary Company, 
which is a Cale in Point. 


Objected, That in 43 Eliz. the Parliament called in 
other Patents, but not this, and that Silence of * 
„ Houle 
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Houſe ok Commons is fe "62 an Wpinion. ve an. 
tweten, thut tis tant to: che oriſe o "p1oreed upon 
thoſe Things char ate beicte them us Spievancts, und 
not to menkton diher Matters; und tis was at that 
Tiwe no 'Gztevatice, As to che Sivan in 21 Jac, dt 
exempts them from thePenalties kſlltted'Vp char Seutute, 
but 1eaves them, as to their 'Foxce ans Uigoz, as the 
were at Common Law; and ko this ted Jenes 237. 
The 17 Car. 1. cap. 21. the  Stakute ok Mau Kation in 
this King's Time, as & 23 Car. >. cap. 11. Takes ne Mu- 
Ace of this Company. Ehe den Founvaridri this Patent 
- Tould Have, is that bf a kew/Diſrovery, and this might 
be the Reaſon bf theſt Parent fo? Pears in Queen RK. 
zabeth Time ; but this CotiÞalip bears Date 13 Oer. 8. 
only, and they do Hot plead A rade bd they dade 
dilcoveted ele 8 70 1 et 
f That the Kits may reftrafn vis Subjects C 
= _ egnum. 
, it Common La every Wan might 
re go anon of the Realm at his Pleaſure, and that the 
ute ok R. 2. excepted 'gTrehants ; and pet now by 
the Statude Jac. that Statate is repoaled'; that the Ne 
exeat regnum is a CUrſt applied to particutat Perſoks, 
ute in Watters of State; and but 
in late Cime applied to Courts of Jufice, to Hinder ſuch 
as would avoid it ; ane that it ought not to be granted 
without Dath. 

Second Point, Admit the Patent goed, pet the anton 
is not maintainable; becauſe the King gides Li⸗ 
cence, how can this intitle the Plaintiff to an Atton ? 
if a Commodity be pꝛiohibited Jmpoxation, under a 
nalty, and the King give Licenſe td impo it z if another 
impozts ft without Licenſe, this fntitles not the other 
to an Actfon, the Jnſtance of Fairs and Markets doth 
not quadrare, koꝛ there is an Intereſt. Pere is damnum 
abſque injuria, and no moze than if where there is an 
antient School, J come and fet up a new Schwl, the 
other is not therefoze intitled to an Action, though it 
may be he is much damnified by it; and vet there he 
hath an Intereſt, and may hade a Freehold perhaps in 
the School ; neither have they in their Action: followed 
their Charter, which gives one Part of the Penalty to 
the King, 2, | ve 
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he concluved, that there is a natutal Neceſſity laid 


upon a Man to labour, and thereby: it becomes a Duty 
in him, which the Ming cannot pꝛobibtt, but  ought*ta 
pꝛeſerve and incourage ; that the King cannot lay a Pen- 


ny Impoſition, much leſs binder the Means ot obtains 


ing a Livelihood, that tis againſt the Common Tale 


and Statutes declaratop thereof; that this Patent is 


without Pꝛecedent, and-therefoze: he hoped that it hall - 


e 35 19 % ; 
"FAILS: 
. 


habe no Encouragement; and pꝛaped their Judgment ko; 
the Octendant. - Win 299 7 12 Raon. inn 
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8. Replevin was bꝛought fo2 thꝛee hundzed Head of 

IA Cattle, viz.” fo manp Dren, ca many. Steers, 
&c. the Dekendant makes Conuſance ng Batliſf to J. S. 
and --juſtifies fo: Damage · feaſant. The Plaintiſf replies; 
that J. D. and alt whoſe, Sc. he hath in ſuch a Meſſuage, 
and fozty Acres ot Land, Time out: ok Mind hade hav 
Common. &c. and chewgs: he had a Leaſe from J. O. 


Molliton and Trevilian. 


and la put in the Cattle to uſe his Common; to'which 


the Dekendant rejoins 'and-juſtifies ut ſapta, abſquè hoc, 
that they were the Cattie of the Plaintit levant and 
couchant upon, Sc. To this Trauerſe there was d De- 
murrer by the Plaintiff, kal that the: Craverſe is imma- 


terial, fo it ought to habe been, abſque hoc, thũt they 


were levant and couchant, fog that is the Meaſure ot 
the Common; and now having) added abſque: hoe; that 
they were the Cattle of the PlaintiR; 548: to make that a 
Matter in Iſſue, which is not ta the Matter in Aue 


ſtſon ; like the Caſe upon an ufurious Contract pleaden 


fuch a Oay. the other comes and traverſes: the Day, lo 


makes the Day a Part ok the Alluk, which was holdeit 
nought. 1 Cr. . § u αοa ume A ⁰n⁰αν,Üʃe 000 2801 


Pollexfen fo2 the Travetſe, foz that it tompꝛebendg 
the whole Matter ; and that (t could not well be other: 
wile, kor not only the Levancy and Couchancy is the 


Mealure of this Common, but the Property at the Par⸗ 

ty likewiſe ; for it they be levant and couthaut, and pet 
be a Stranger's Cattle:agiſed! into the kozty Acres; 02 
if they be the Partys Cattle levant and couchant upon 
fome other Land, and not upon the forey-rres 4 in de 
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ther ot theſe Cafes they augbt not to ule 
fo2 u Man cannot ule his Common with: the Cattle of 
a Stranger, 02 with his own Cattle levant and courhant 
upon any other Land, than that to which'he hath Com 
if ga Ban bozrows Cattle 
to compeſter his Land, they may be put upon the Com. 
mon, for” that he hath a ſpecial Property in them, and 
ſo ate ſaid his Cattle; fo2 this he cited F. N. B. = 
and Roll, Common 402. and of this Opinion was 
urn 3 wherefoze Judgment was given -foz- the Deken- 
ant. 
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Reſpaſs was byought. againſt the Defendant, oc 
entering into the Land of one Bridget Donn 
wherein the Plaintiff ſets foxth ay Inquiſition ; wherein 
in it was found that Bridget Denny then was, and fo: 

Peors laſt paſt, had bern an [dev per viſtationem Dei, 
non gandent lucidis intervallis, &c. and further 'ſet fozth, 
that the King ſuch a Pear, & e. granted to Sir Alexan- 
der Fraſier and his Exetutoꝝs cuſtodiam, diſpoſitionem, &c. 
during the Jdeocy z.and that Sir Alexander Fraſier made 
Plaintiſf (bis Alice) Executefr, and dy d, '&c. the 
Defendant comes and thews that alter, ſeil. ſuch a Peay; 
an Office was found, which vid find Bridget Denny was 
an Jveot à vativitate per viſitationem, &c. and that af- 
ter this Office: the King granted am; diſpoſitionem, 
&c, to the Defendaut at Min; by Uertue whereof, Kc. 
to which the Plaintiff demurred; Pollexfen fo2 the Plain- 
tiff did grant, that where a Mam becomes a Lunatick, 
that the Ring hath not an Jntereff, but can only commit 
the Lands of ſueh Perſon to the Care of another, and 
that ſuch Committee is accountable to the Lunatick, i 
ever de recovers, and to his 'Executos if he dies, and 
that by the Doath of kuch Committee, the Gꝛant is de- 
termined ; and on the other Side be laid, it might be 
granted to him; that where one is à Lunatick à nativi- 


tate, that the King hath an Yhteref, and ſhall recefve the - 
Profits of his Lands to his aun Me, oz grant them to | 
another; and that ſuch: Gzantee Gall receive them, and 1 
is not liable to an Account, but only to 2 2 
5 4 | kot 
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Ideot and his Family. out ot them and that this Dik⸗ 
ference is warranted: by theſe Books, Moor 4. 1 And. 23. 
Dyer 25. 4 Rep. 127. Stamſord Prorogat. 34. As to the 
King's having the Profits ok an Ideots Lands to his 
own Uſe, and ſo it becomes an Intereſt in the Ring, he 
thinks they agree it on both Sides; lo that the Queſtion 
between them is, whether oz not a Gꝛant ot ſuch an In. 
tereſt, 0z a Commitment of it, to one and his 'Executozs 
during the Jdeocy, be good oz not, 02 that it ought to be 
at Will only. They on the other Side would compare 
it to an Office, which goes not to Executozs accowing 
to Sir George Reynell's Caſe, 9 Rep. 97. and he laid 
that he could compare it to nothing better than a Guar⸗ 
dianſhip in Chivalry, which does go to Executozs z where 
' Man is outlawed, the King map leaſe his Lands du⸗ 
ring the Dutlawzy; and this ſhall go to the Executozs 
of the Leſſee. That the King hath the Lands ok an 
Jdeot, as he hath thoſe Things the Pzoperty whereof is 
in no Man; fo? here the Jveot though he beathes, pet 
as to the Uſing and Poſſeſſing, &c! he is incapable, and 
ſuch Things the King map grant, as Maiks, Strays, 
& c. He lays that Jdeots by the Statute of H. 8. are 
within the Government of the Court of. TUards, as 
_ Wards that had Lands in Chivalrp were; and that after 
the Death of ſuch  Jdeot, his Peir ought to have his 
Lands out of the Ring's Hands by Livery, as a Ward at 
bis full Age ought ; and, that the Ideot himſelf: (ues not 
| Livery, becauſe he will never be at Age: pere he cited 
Sack Prærog. 35. and.:pzayed Judgment koꝛ the Plain · 
- Holt koz the Dekendant (aid, that he ſhould not ſo 
much inliff whether the King could grant the Cuſtody, 
& c. of an Jdect during his Jdeocy, ſo that it ſhould go 
to his Executoꝛs; but he laid that the Office which was 
found foꝛ the King in the Pear, & c. upon which the Grant 
was made to Sir Alexander Fraſier, was void, and no 
Title found foz the King, and ſo the Gzant to Sir Alex- 
ander void; 02 if a Title found, it was but that Bridget 
Denny was a Lunatick, and lo determined by Sir Alex- 
ander's Death. He laid that the Writ was to inquire 
whether Bridget Denny was Ideota à Nativitate, vel non, 
ſi non, tunc a quo tempore: Now they find in the fir 
Ollice that che was then an Jdeot, and had been fo2 eight 
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Vears, which: is no mate than that che ie Lunacik, 
which was not their Egmwiſion to inquire af; and ſo the 
Office vatd, not being accozding- to the Crit ; but admit 
the Office good, pet it finds the King's Title but to a 
Lunatick, and then the King is deceived. in His Sant; 


koz be grants an Jdeot, when bis Title is but to a Lit- 
natick, and ſo the Gant void ; and fo concluded fox the 


Defendant, 

Pollen fen ſaid, be expected not that be would inſitt ans 
this; however he thought the King was well intitled to 
FM — by the firſt Office, foz finding her an Jveot 
gaudens Jucidis intervallis, would hape been good. 
ron, per Spatium 8 Ann. had been omitted; and that 
ſhall not pitiate it, koꝛ perhaps ſhe was but eight Pears 
old; he ſaid the Office was but the Finding of the Lay 
Gents, And ought to be taken ' favourably, not ſtrialy as 
in Pleading, eſpecially in the Caſe of the King, it be 
ing ſuch an Office. as this, which was merely koꝛ Jn- 
formation ; fo2 the Intereſt was deſted in the Ring be⸗ 


foꝛe: And he cited 5 Rep. 56. that an Dffice having Mat. 


ter and Subſtance, though it be miſtaken, is good; the 


Court inclincd to Pollexfen; ee 5 * 


. Camock's s Caſe. 4 


Pan javing a Copyhold ko: Life to him and 
his Mike, Remainder to the right Heirs of the 
pustand, Remainder to the Uſe of Þusband and Mike ko; 
Life, Remainder to the Uſe of his laſt TUill ; and tis found 


bp ſpecial Uerdif#, that he made his Mill, and therein 


gave fuch Land to his CUife fo2 Life, Remainder to A. 


and bis Heirs, who was peir at Law to the Devilo? ; 
and in another Place other Land in like Manner. And 
then comes the Clauſe upon which the Queſtion ariſes, 


and all other my Eſtate, of what Nature ſoever, I give to 


my dearly beloved Wife; and if this ſhall carry the Fee- 


ſimple of the Copyhold to the Mike, was the Queſtion, 


dz only an Eſtate fo2 Life; the Jury likewiſe finding, that 


the Hugband dy d poſſeſſed ok a conſiderable Eftate not 
deviſed, above Debts and Legacies. Thomſon argued, 
that it ſhauld be onlp an Eſtate fo2 Like; he'fafd where 
the 9 dy d poſleſlep of nothing above Debts, Nat 

tha 


e 


that the Wow Eftate would extend to carry a Copyhold, 


11. PHE Plaintiff declared in ARio 
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but where the Mod Eſtate might be otherwiſe ſatisfied, 
it would not ; and that ik the Copyhold-difv pals it was 
but fo2 Like: And put the Difference where he deviſes 


is a general Wow; and goes to the pole, and that 
Eſtate, extends te the Uanlue of a Man, in Goods and 
Lands: 9s when we ſay fuch a Man hath a great Eſtate, 
we underſtand it to mean all that he is poſſeſſed of in 
Goops and Lands, and that a (Mill saugt to be taken 
accowing ts common Acceptance. pe cited Hob. 65. and 


the Caſe of Wilſon and Robinſon, Mod. Rep. 100. tho! 
not cited as a Caſe in that Book; & adjornatur; puis. 
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that whereas the Cattle of the Dekendant were 


impounded by A. B. that the Defendant ' pꝛomiſed the 
Plaintiff, that if he would velfver' them ont ok the 
Pound, that he would ſave him harmleſs from A. B. and then 


ſets fozth that A. B. bzought a Parco fracto pto delibera- 
tone of the Cattle, and retovered (o much, Se. and 


- that the Dekendant licet ſæpius requiſitus had not laved 


him harmleſs, per quod, 8c. and Gerditt fo2 the Plain⸗ 


tiff; and moved in Arreſt" ok Judgment dy Faller, Firſt, 


That the Conſideration being to do a Tort is gain 


Law! Secondly, Chat be hath not hete aberred that he 
did deliver them; the fir the Court ſeemed not to allow, 
but fo2 the ſecond Cauſe after it had been ſeveral Times 


ſtirred, Judgment wag atreſted : Foz they held the De⸗ 
livery of the Cattle to de a matertal traverſable Point, 
and not holpen by the Uerdif ; and though he ſays he 
was ſued in a Parco fracto pro deltheratione, ſo he might 
be, and pet not have delivered the Cattte. 
£004 TMR GA 11 Gin 019 d ,235 
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all his Eſtate, - there nothing paſſes' but tot Life ; but 
where tis all my »Eftate in uch Lanes, a Fee paſſeth ; 
he cited Stile 293. Dod on the other Side ſald, that all 
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Rover and Cern among :other Things: de 
1 _uno; Symbolo, Anglice, a Cornelian Ring, de 
uno pari Vittarum Anglice, a Suit of Knots; and moved 
in Arreſt ok Judgment akter a Gerdiſt fo2 the Plaintitk 
that the Declaration was ill fo2 Incertaintp, foz a Suit 
of 'Rnots map be 3 Pardg oz 30, &. but after ſeveral 
Times being ſpoken to, the Plaintiff had Judgment, 
Sid. 445. Stile 360, 361, 370. and the Difference” is be: 
tween Trover and Replevin, kor in Replevin this would 
be nought. Mod. Rep. !!... So orertis 


In Chancery. 


| 


HERE hath been generally pzactiſed fn moſt 
Copyhold Manozs, that upon the Moꝛtgage of 
a Copybold, the Moꝛtgagoz ſurrenders into the Hands of 
two , cuſtomary Tenants to the Uſe- of the Poztgagee, 
upon Condition to be void, if the Money be paid at 
ſuch a Day t Now to avoid the Fine to the Lo2d, the 
uſual May is not to pzeſent the Surrender at the next 
Court, but after the Court is over, to make a new Sur⸗ 
render into the Hands of two cuſtomary Tenants, ut 
ſupra, and ſo from Time to Time, as often as any 
Court ſhall be holden, which Non-preſentment is at Law 


Aa Fozkeiture; and to be relieved againſt this Fozkeiture 


was a Bill exhibited, which North Lord Keeper denied to 
belp ; but left them to the Common Law. 


; ; , . 
8 * « — 


1 ; 4 1 
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Anonymus in Chancer 


14. J Etters did paſs between A. and B. concerning 

the Marriage of A. 3 Son to B's Daughter; in 
one of the Letters, B. did pzomiſe if A. would marry his 
Son to B.'s Daughter, to give with her to A.'s Son 
15001. wozth of Land; which A. utterly refuſed, and 
w2ote, that he would no further trouble him about that 


-,* 1 


 marrſes the 
the Money; and the Queſtion was, whethe 


trouble Himſelf no mo2e, 


t ute. 


to, befoze an Extent, a 
dies, and Adminiffrafigy de bonis nah fg c 


Cale where the Teſfato? ix 


recover upon this Bond, no 
tipal Cale upon the Aerzen me 


"Term. Mich. 


aft, till he was in a Condit to give 1500 l. in rea⸗ 
dy Boney, Afterwar re Bo ffers to make his 
Daughter word” 1500 J. 10 cd onep, and to give 
her 5001. moze at his Denth, * 171 Lim, and Þ20- 
miſes by Mow of Mouth tha fe, BD wilhes 
that the Blelung of Gos thby * Eg bi pz 


is, if he doth not Five 1 105 U | 
h b Nee and dungs 1 Bill a TR, 
within the Statute of Prone and ae wo was 


ed that the Letters were by Way 
— the Treaty was at an * by A. 's Sap 


1 4) Lord 12 * 
North detreed it a noob po withi the wiv oY 
and fn mp Lord Chancellor Finch's Time 
Feoffment made, and the Feoffee N ih 80 
Defeaſance ; which ÞP:omtſe was by 
CUriting, my Fey, a ONT. Pony: 


4? 


Anonynans in Chancery. 
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ſee makes his Executoz and oo 0G 
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who pops the Bo 


the next of to the firff Teit ho' f 
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ed a 755 and tour .. being ceiſed of Lands 
| in Fee, and of a long Term, deviſes all his Eſtate in 
3; 


D. . where the Freehold lies; and ltkewiſe. in S. where the 
Term is, to his Son and his Heits; and if he dies with: 
| - out Ifſue unmarried, then to his four aughters ; and if 
he marries and dies without Iſſue then living, and having 
a Wife; then after. the Death of ſuch Wife, likewiſe to 


= ** r 1 * 1 . 274 1 * 177 
his our Daughters. by Win 


. Holt, foz: the Plaintiff in the-Crit of Exro2 made ti 

oints, Firſt, Whether. hereby an Eſtate. in Tail of the 
Freehold Lands paſſed to the Son, and a Remainder to 
the four Daughters; oz whether the Eſtate to the Son 
was a Fee, and it came to the Daughters by Way of 
executoy Deviſe ; and that it was a Fee to the Son, 


—— — 
8 — — — 


| and good to the Daughters by May ok executoꝛy De⸗ 

| viſe, pe cited 2 Cr. 590. Roll, Eſtate 8 836. and 

= But to the ſecond Point, If. this Remainder of the 
uy Term was good to the four Den he argued that 
1 it was; and cited Dyer 74, 358. Com. 590. 2 Cr. 460; 5 
if and lald that the Reaſon of- the Reſolution. in Child and 
. Bayly's, Caſe was, koz the Repugnancy ; fo? having firſt 
1 | deviſed it to the Deviſee and his Aſigns ; this was op⸗ 
= poſed by, the Counſel on the other Side, and Child and 
= Bayly's Caſe relied on; as likewiſe Roll, Deviſe 611, 
1  Teventhorpe and Aſhley! 8 Cale, Time was given fo2 kur ⸗ 
. ther Argument. , 1 Holt cited Com. 590. and. Low ran 
1 Windham 's Caſe, pag. 22 Car. 2. which is repozted in 
bY the Mod. Rep. 50. Hee 
11 | : 
| | | | 4 ; Syd- 


Tem. Mich. 35 Car, 2 X R 
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Nef, 0%. 


1. 12 an Indictment ob Vigh Treaſon ogainft 1 


Sydney! foꝛ compalling the Death ok the King; 


Ke. — demanded by the Court, whether guilty oz not 
guilty, he offered a Plea; the Court told him, they 
would receive his Plea if he put it in as ſuch, but bid 


him do it at his Peril; fo2 he thereby acknowledged the 
Matter ok Faſt, and that ik 992. Attorney ſhould :demur 


to his Plea, and they over-rule it, they muſt gibe Judg · 


ment upon it. Upon this he deſired Time to conſider; 
which the Court did not allow, but he was twice moze 
demanded whether he was guilty oz not guiltp: Upon 
not Pleading the Court told him, that in Cale of pigh 
Treaſon, if he did not plead, the Indictment was taken 


pro confeſſo, and not like to Caſes ot Felony; and 


therekoze, that in Caſe the King's Counſel- ſhould deſire 
it, they would p2oceed to Sentence, upon which at laſt 
he pleaded Not guilty : After which he defired Counſel, 

and the Court required him to ſew a Point ok Law-cer- 
tain, to which he would have Counſel ; and then he de- 
ſired a Copy of the Indickment, which was. denied him; 
but upon his Deſire it was twice read to him. Afterwards 


be deſired a Copy ok a Part of- his Indictment, ſeil. 


that Part wherein the Libel is recited; but the Court to 
that required: 2. Attorney's Conſent, fo2 tho'-Syd. 85. 
was cited where Sir H. Vane had a Copp of Part of 
the Indickment allowed him; it was anſwered, that wag 


when he had aſſigned a Point in Law; to which: he de- 


ſired Counſel, and then defired a Copy of that Part upon 
which the Point aroſe, which was but reaſonable, that 


they might the better provide themſelves ;: but here was 
no Point of Law ſtarted, but 'twas to mere Matter of 


Fact that he demanded a Copy of Part; wherefoze it 


was denied him, upon Pz. Attorney's Refuſing to con- 


ſent. Akterwards upon his Trial it was holden, that a 
_ Deſign to levy Tar, is compaſſing the Death of the 


King, and ſo High Treaſon, tho' no Mar levied ; that 


 wiiting. ok a treaſonable Bk is Treaſon, though the 
Book be not publilyed as 8 = Caſe of 2 Roll, 8g. 
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fo2 waiting a Libel called Balaam's Aſs, and that one 
CUitneſs with a Concuvrence ok Circumſtances fs ſuk⸗ 
ficient P2oof in Cafe of” Treaſorr ;. and ſo ſaid by Jef- 
feries Chief Juſtice to have been the Opinion of all the 
Junges, upon u Cate put tately to them, as it ore ſhouty 
come: and (wear that J. S. laid ze would ſtab the Ring 
wich “ Dagger; and another (wear he bought a Dagger 
of him, though he knew not to what Purpole ; pet this 
concutrent Circumſtance is a ſufficient JP2oof, for in 0» 
cher Creaton, as Clipping and Cotning, &c. one Tit: 
nefs-is fuffictent 3 fo' fn all Cafes of Felony, And the 
Jabites ſaid, that in Sir Henry Vane's Cafe, they would 
not allow the Indickment to be read to him in Latin. 


F 


—— . * 
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Pountain and Guavers. 
18. Yang Cook ſeiſed of Lands in Fee, grants a Rent 
in Fee to Fountain, and covenants fo2 him, his 
Heirs- and Executozs, to pay, &c. with Clauſe of Di⸗ 
ſtteſs; and there is a Proviſo, that if that the Rent be 
arrear by ſo many Days, it ſhall be lawful ko; the Gzantee 
to enter, and hold the Lands, till he be ſatisfied of the 
Attearages, the Rent was arrear in the Time of the G2zan- 
toz, fo? which he entered after the Death of the Gzantoz, 
and held it fo2 fo long Time; and koz Rent due after 
the Death of the Gzantoz, he ought Covenant againſt 
the Executo2s, who demand Oyer, and then pleads there 
was Rent in arrear, and that the Plaintiff did diſtrain; 
and that the Defendant bzought a Replevin, and that the 
Rent being behind by ſo many Oays, the Plaintiff did 
enter, and was poſſefſed z to which the Plaintiff demur- 
red, koz they intend by Entry fo2 Arrearages, that tis a 
Suſpenſion of the Rent accruing in that Time; ſo that 
Covenant could not be bzought, 
But Hole argued econtra. 7 | : 
Foz he doth fuppoſe, that pleading of an Entry is not 
ſufficient to make a Suſpenſion of a Rent, without ſhew- 
ing Expulſion of the Tenant ; and fo2 that cited Latch. 
154. Palmer 150. ”, 
They on the other Side think the Entry well enough 
- pleaded, and cited 1 Cr. 101. and fo2 Conſtruction of the 
| T | CUo2ds, 


— — 


"Tem. Mich. 35 Car. 2. R. B. 
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Wops; Covenant for him, his Heirs, and Executors, to 
pay, (i. e.) Pay fhall go only to the Covenantor 3 that is, 
the Covenantor ſhall pay, and his Heirs ſhall have Ct- 
fet, ſo ag to be liable to the Arrearages incurred in his 
Like⸗time; and his Executozs after, &c. quod durum vi- 


debatur to the Court : Adjornatur. Ne rt 


In Chancery. 


= 19. NE did deviſe to his Neice 500 l. when the 


' attains to the Age of twenty-one Years, oz 
hall marry, which ſhall firſt happen, to be paid her with 
Intereſt; the Niece dies befoze twenty-one, oꝛ Marriage, 
and her Adminiſtratoz befoze ſuch Time as the twenty- 
one Pears was expired ſued fo2 the Jntereſt ; and upon a 
Bill of Review;i this came befoze North Lord Keeper; 


and the Queſtion was, whetber this was a pꝛelent Ante | 


reſt veſted in the Legatee, oꝛ only a conditional Devtile, 
Maynard argued that it was a Conditional Deviſe,” and 
takes the old Difference where one veviſes 500 1. when 


Deviſee attains twenty-one Pears, oꝛ marries, and where 


it is a Devile to A. B. to be paid when he attaints'twen⸗ 
tp⸗one, 02 marries, upon the firſt Caſe, tis a condition al 
Deviſe, and no Jntereſt veſts ; but it goes back to the 
Executoz, &c. if the Legatee dies bekoze twenty-one, oz 
Marriage. But in the ſecond Caſe; there is a pzeſent 
Intereſt, only ſolvend' in futuro, he would have this Caſe 


to be the ſame with the firſt of thele Caſes ; and that the 


Mozds To be paid with Intereſt alter not, fo2 his Jn- 
tent is, that if ſhe live till ſuch a Time, &c. then the 
500 |. ſhall be paid with Intereſt, and ſhall not be intend: 
ed that the Intereſt ſhall go to her pzeſent Maintenance, 
fo2 in the Mill there was 2000 1. given the Father, aud 
the Father was to maintain the Daughter; and this 
was only as an Addition to her Foztune, if ſhe ſhould live 
to ſuch Age, oꝛ marry z and to this Opinion North Lord 
Keeper inclined, 5 - 


Finch Solicitor on the other Side inſiſted, that to be 
paid with Intereſt, muſt be intended Intereſt for her pre- 


ſent Maintenance, fo2 that otherwiſe the Teſtato?2 might 
have computed what it would have come to all that 
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Time, and given her as much os the Paincipal and 
tereſt would have amounted to; but he intended it other- 


wile ; and they put the Caſe, that one Gould give ſo 


much when A. B. came to twenty-one, fo2 Payment of 
the Debts of the Deviloz, it ſhould be taken as if the 
CUows had been when A. B. ſhould have come to twen- 
ty-one : They ſaid in this Cale, that if the Mozds had 
been 5001. to be paid with Jntereſt when che comes to 
twenty-one, there it had been a pzeſent Intereſt, and that 
there is no Difference where it is to be paid with Jnte- 
reſt when ſhe comes to twenty one, and where it is when 
ſhe comes to twenty-one to be paid with Jntereſt ; and 
therefoze he and Pemberton and Keck did inſiſt it was a 
pꝛeſent Intereſt, accowing as my Lord Chancellor Finch 
detreen it; but my Lord Keeper by Conſent went to a 
new Hearing: of the Caule upon P2oofs, without Jze- 
judice to the Batter in Law, that thereby he might (ee 


better the Intent of the Party. &c. afterwards he de. 
creed that it was an Jntereft” veſted, and! that the Party 


ſhould have Intereſt, ' 


Anonymus in Chancery. 


i 


-H E Party gives in an r of Debto2 
and Creditoz, and ſets down lo much recetved, 


and ſo much pafd; Which being taken as true, a Releaſe 


is given. North Lord Keeper thought it reaſonable to te- 
lieve againſt ſuch'a Releaſe, and let them in to dilpꝛove 
the Articles of the Account; and North (aid in this 


Cale, that a Releaſe obtained as ſoon' as ever the Heir 


came of Age, by the Guardian, ſhould never by him be 
thought a Trick, but that it was the pzoper Time; but 


Finch ſafd it had been otherwiſe held. Lie nn 
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| Anonymas in Chancery. 


Vin was thought anvinſt a Man wig p 
bought Goods ot a Perſon, really a Een. 
who in his AnCwer lets koꝛth that he bought them fo2 a 
full: and valuable Conſiveration, not knowing that de was 
u Bankrupt ;- but ſets not out what the Conſideration 
was, no? the Time when, and refuſes to do it. The 
Court ozdered; that he ſhould ſet out what the 'Conſide- 
ration was, oz otherwiſe he would male - himſelf the 
Judge; but they would not compel him to thew the 
Time when, fo? fear it ould ber eee, and be within the 
Time after an Act of Bankruptcy committed; tho North 
ſeemed to hold, that upon à Contra# where there is 
quid pro quo, an Act of Bankruptcy ſhall not over-reach ; 5 
and cited Fowl's Caſe at Temple bn, whith was in C. B. 
upon a ſpecial n a2 


Anonyans 5 in Chancery. 


1 


2. W pere a Fatto; ſmuggles' eint buen 
and yet ſets them down to his Matter, as 
pald upon Account ; the Chancery would not relieve, fo2 
that the Factoz ventured his Life, and fo it was ruled 
by Hide Lord Chancellor in the Cale of Vandervald 

and Barry ; but North Lord Keeper laid, he was not (a- 


tisfied of it, fo2 that he ventured bis aw Goovy, 
us well as 12 own Life, 


In the Exchequer 


23. \ N Infomation was lꝛougbt upon the 13 r 2. 
cap. ro. againſt the Defendant, as being within 
the penal Bꝛanch of that Statute, ſei}. 19 Art. wherein 
upon Evidence, the Caſe was, the King iets out the Col- 
tection of Pearth⸗Money to 991 B. and C. fo2 five Pears, 
paying him 162000 1. per Ann. and Frauts to them fo2 
their Pains in the Banagery theredf 26000 J. per Ann. 
and then it is further Robtded. that {f the Sum fo col- 


lecten 


_ Term. Mich. 35 Car. 2. R. B. 


ö 


leded thall amount to more than 188000 Il. per Ann. that 


then the ſaid A. B. and C. are to account into the Exche- 


quer. After the King comes and grants the Collection of 
this Surpluſage to the Defendant, rendzing a Rent ; and 
if this ſecond Patent was within the penal Bꝛanch of 
that Statute was the Queſtion upon Evidence ; and hol- 


den upon being argued by the Counſel on both Sides, 
that it, was not within the penal Part of that Statute, 


and ſo the Barons delivered their Opinions ſeriatim; fox 


that this being an additional Revenue given to the King, 
his Heirs and Succeſſozs, without any, particular Truſt, 


92 Direction, the Ring may. diſpoſe thereof ſo far fozth 


as he is not fettered by this Act ; that 'tis true in many 
_ Caſes Money by Parliament hath been deſigned foz-par- 


ticular (ſes, as that fo2 building of Ships, &c. but here 
is no ſuch Appointment z what then are the Clogs of this 
At of Parliament? why there are two Bzanches in it, 


viz. 13 & 19. quæ vide; now tis plain, the Meaning of 
theſe Bzanches are, that this Revenue ſhall not be 


charged with free voluntary Donations, fubtilly obtained; 


that was the Jealouſp of the Parltament, it being at a 
Time when there were many hungry People, expecting 


Rewards, after late Wars, oz others in the Court, 8c.) 
but it never was the Deſign to hinder the King to let 
out the Kevenue-to Farm; and therefoze Atkins lald, that 
plainly the King might leaſe out this Duty, and that the 
Patent fo? colleFing it fo2 five Pears was a Leaſe. Fo? 


_ reſtraining the King to grant a Penſion, oz any other 
Sum of Monep out of the Revenue, reſtrains not a Lea- 
(ing of the Revenues it ſelf; as a Proviſo that Leſſee 
fo2 Pears ſhall not charge oz incumber the Land, reſtrains 


him not from making a Leaſe of it, as was laid by 
Holt; and that therefoze the firſt Patent was good; why 
then if that be ſo, where is the Reaſon that the ſecond 


 thould not be good likewiſe ? fo? in the Firſt no moze of 
the Revenue was let than ſhould amount to 188000 1. 
the Reſt was not let, becauſe fo2 that there was to be an 


Account ; why then by the ſame Reaſon that the King 
could make a Leaſe to them at firſt, of as much as ſhould 


not exceed 188000 l. not being let befoze ; lo all above 


188000 J. not being let befoze, the King map make a 
Leaſe of it : And tho' Pollexfen urged, that the King 
could not make any Leaſe ; foz if fo, why then, as oo 
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for fifty Pears as five, nay fo2 fibe hundzed, and as well 


fo2 a thouſand Pounds Rent as 162000. fo2 magis & mi- 


Intent of t 
from altena 
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done in a few 


ving only 5 1. per Ann. that this is not a Letting to 
Farm, but a Gilt; w ts rep were of Opinion that 
the Jnfozmation'was not warranted by that Statute, | 
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EBT upon an Obligation fo? W 
ok Covenants in an Indenture, wherein it 
was recited, that ſuch a Ship was in the 
Cs Service of the Eaſt-India Company, and to 
* - obſerve ich Ozders and Direetions as they ſhould give, 
pon their Factozs ; and that ſhe was deſigned fo2 a Gopage 99 
from London to Bantam, and from thence to China ? 
Formoſa. The Plaintiff lent 500 1. upon the Pull of 
the laid Ship, and the Defendant covenanted to pay, if 
the Ship went from London to Bantam, and returned 
from thence directly to London within 12 Months, 550 l. 
if from London to Bantam, and from thence to China 
02 Formoſa, and returned to London within 24 Months 
650 1. and if ſhe returned not within 24 Months, then 
to pay 51. per Month above 850 1. till 36 Months; ü 
and if the return not within 36 Months, then to pay 
710 l. unleſs it can be pꝛoved by Wildy that the Ship MY 
returned not, but was loſt within 36 Ponths. The Ship 
went from London to Bantam, and from thence to Su- 
rat, and other Parts, and ſo returned to Bantam; nd 
in ber Uoyage from Bantam to London was loſt within 4 
35 Months, and the Plaintiff hereupon bzought Debt 
upon the Obligation; and this was the Fact after long 
and intricate Pleading, which appeared upon a Demur- a 
rer; and Pollexien f02 the Defendant ſaid there are two a 
Queſtions. 9 
I Firſt, 


5 


2 


1 
7 
SITE: 


REI 
N 


be —— 


; d 8 KO _ ——_ 8 
* —„ adn _ — * 
: * nnn 1 * ; 
— 
— a's N * e rel * e „ * « n 
— er nn g * 
a o . » 
. | A * 4 F , . . 0 ", 
I S m. 1 2 4 „e 
2 I ; þ . : 7 2 
: * * * * * 90 ma var £ + > K #. *. "0 
ID > 
* * Y 


TX. Ken. td „( 


not, ue 518)ivbs z 58 enen 
Second, It anp of theſe. Sums, bow much: 
pe bald that in this Caſe the Plaintiff ſhall have 
thing, koz here is no Beach of Covenant, foz the Ship 
did not gu from hence to Bantam, and £6: return to Lon- 
don, fo that he ſhouly have the firſt Sum mentioned; nei⸗ 
ther did ſhe go krom Bantam to China, &c. ſo that he 
might habe the ſecond Sum; neither could he have the 
third Sum, ko that Wildy pzoved the Ship loſt within 
36 Months. pe ſaid the Recital could not make any 
Agreement to bind the Parties, and that the Bentioning 
thoſe two Places, was not to tie them up krom going 


133 
Firſt; CUbether the Plaintiff ſhall have any Thing, 02 


to any other, but was a kind of a looſe negligent Rect- 


tal; fo2 it recites that the Ship was to obſerve the D2- 


ders and Directions of the. Eaſt-India, Company, ann 


Factozs ; and by the Length of Time. it appeats, that 


they did not intend, to keep them, onip to Bantam o: 
China, but the Cime was the main Ching; be was wil⸗ 
ling to run the Adventure fo2 fo. lang Time; fo2 ik he 


had intended only a Uoyage to Bantam, &c, thete would 


have been Covenants that ſhe. should not debate, &c. 


which there are not; and then he ſaid, that if the Plain⸗ 
tiff was to have any Thing, pet not 710 J. fo2 it the 
Defendant p2oved, that che was caſt, away within 36 
Months, then he could not have it, and he bath ſo done; 


and he cannot have 550 J. fo2- that ſhe did not return 


from Bantam to London, &c. ſo pꝛaps Judgment foz the 


Defendant. 1 ar 1 
Maynard fo; the Plaintiff inſiſted, that here was an 
Adventure upon this Ship in the UGopages expzeſſed, and 
in no other; and that if the Ship returned, then they 
were to have their Monep, which Return was to be from 


Mond. Now what is the Reaſon that this Ship re⸗ 
turned not from one of thoſe Uoyages ? why becauſe the 
deviated, and went to Surat and other Places, ſo that 
they having carryd her out of the Uoyage, the could not 
return from it; and beſides the Party was not to loſe 
his Money, though ſhe never returned; fo2 if ſhe hav 
been caſt away after the 36 Months, oz if not pꝛoved 
that the was caſt away, the Money is due. The Court 

X inclined 


one of thoſe Uoyages, and not from any Part of the 
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"erctiney that'by Menton # the Deviation; the Party wos 


well intitled to his Bonep, &c. but adviſare vult ; und 
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2. X Quo Warranto being bought againit the Mayo 
| A and Citizens of Cheſter, there was a CUarrant 
ok Attozney under the Bayoz's Seal to appear; and 
Powis came and vefired it might be examined, whether 
this was a good and regufar Appearance, foz that it 


ought to be under the Cozpozatfon Seal. Williams ſaty. 


* 


there were thiee Seals, one the Sign Manual of the 


MWayo?, and the other a Seal for Exemplifications, &c. and 
the thitd_a Seal for Leaſes and Grants, and thoſe Things 
which bound the Cozpozatton' in Point ok Jntereſf ; and 
that this laſt Seal was in the Cuſtody of the Mapoz foz 
the Time being, fo many ok the Aldermen, and the Re- 
cozder, and that the other two were in the Mayo s Cuffo: 
dy; he ſaid that the Courſe was, to admit Cozpozations to 


appear though there were tio Seal, and that he had ſeen 


fozty Pzecedents of it; and cited Coke's Entries, Cit. 


Quo Warranto. The Caſe of the Town of Denbigh, 


that a Cowonatton might uſe what Seal they pleaſe, and 


*tis an icke rg 8.Comoration. A's 
7. 


_ The Attorne eneral (aid, that they could not ap- 
pear, oz do any Act but under their Cozpozatfon Seal; 


and ſome Ads under that Seal are not good, unleſs that 


Seal be duly and regularly put to it; and therefoze if 


the Mayo? alone, 02 one o2 two Aldermen, ſhould put the 


Coppozation Seal to a Leaſe, it would not be good; 
and lo it hath been adjudged in the Caſe of an Abbot ; 
bowever fn this Cafe it was referred to be examined. 
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n üs vetiaren upon a Prohibition d 


was thus : Lord Grandiſvn being Gxandfathev'to: Miles 
Henningham, and his Siſtet. was indebted 800 l. to the laid 


Miles. Miles dies; bis Sitter being an Inkant ot x4 


Pears old, is intitled to Adminiſtration ; — — 


durante nũnore ætate of the: Siſler and in. ber Might ad 
uſum & cominodum ot the Siſter is granted by the Spf- 
ritual Court to the Coantels ok Dover, dug 18 great 


Oꝛandmother to the Siſtex4 and then my Lom Gratidifon = 


ſues in the Spfritual Caaret to tepeal this Adminiſfra: 
tion; and have it granted to him and upon this the 
Codnteſs pꝛaped a"Prohibition; and it was granted; and 
then Loꝛd Graadiſon pro confultationethabend eme 
ut] ſupra, and Holt fo2 mp:Lovwv/Grandifonk:', 2 + 

Firſt, avniinifirato2 durante minote ztate, 18 not with 


in the Starute H. 8“ but is 4. Cruſt tepoled in the Eccie. 


fraſtical : Court, and executed in Right ok the Ankant, 
und intenden bis Wminictration, he not being able” to ex: 
ecute fr hema!!! 305 e ner 17 us. 

Sedondly, penmmmits, that it it was an Endeavoiic to- 
tally to let alive the Adminiſttation; and take away the 
Inkant 's Right's/ then there was Reaſon foz a Probibi- 


4 


tion, but here the Right of the Inkant is avmitted';' to 


that the Queſtion is only; who is the fitteſt Peron to 
be intruſted foꝛ him ; and ik by Surpzite the Court hath 
intruſted one, and after tber know another kater, eie in 
In this Cale they have gone accowing to our Law, 
fo2 the Lom Grandiſon is Guardian in Socage, (Uppole 
it Land) ſo that they have purlued our Law. 
Bekoꝛe the Statute of E. 3. there was no Adminiftra- 
toꝛ durante minore ætate, but in Caſe where an Jnfant 
was made Executoz; but now there is an Adminiſtratoz 


durante minoritate, where an Infant is avminifiratoy, as 
well as where he is Executoz. 


It Adminiſtratoz durante minoritate recover. in an 


Action of Debt; and then the Executo2 comes of Age, 
he ſhall ſue Erecutſon, Roll, Executor 888. 1 Cr. 227. 


X 2 Williams 


gainſt the Counteſs otł Dotter wherein te Cale 
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bis Debts, and Funeral Charges, 


De agreeg, that at: Common Law there was no Ad- 


Williams econtra: Che Queſtion is, whether. the Pre- 
rogative Court having granted Adminiſtration in Right 
of the Infant; can nöd alter it; he tales lt, Hat in 


this Caſe Propinquity makes no Difference, fo2 they ha- 


ning unte granten it, they baue executed their 1 
and hade nothing mode to do in it.. Non 
Adminiſtrator durante minoritate bath n’ Hower oder 


this Eſlate, but is only in the Nature of Curatoz, 8: 


attamen ; be can only leſt nbena peritura a8 d Bailiff 
Wini z none mund 103 05121308 ee 01698 


miniſtrator durante minoritate, but in, Taſe af an In- 
kant Erecuto2.;-then at Gemman Lam who hau nthe 


Pommer over ſuch Eſlates ? why! in Henſloe s Cale; in 


9 Rep. tis ſaid, that: the King: Had, and he was uſed to 


brant Letters Ad-calligend'*bona-defuoct', mbich as in 
Mature ot a Commiſſion ; andi to diſpols::fo2: the Gaoy 


of the Soul of the Inteſtate, aa fo: the Payment dt 


and Childzen, &. But that äntientiy the Owinary hay 


no Medling therein, but that: ot late they have arrogated 


Com 200. Greisbrook g Cale ; dn this war the C um- 
mon Law till Statute E. 3. which he ſaith:Vothingt alter 


the Common Law; but the King may grant mill. After 
this Statute til; tha6-of H. 9, the Oꝛdinarp maͤy grant 
at his Pleaſure a whom be wauſd; but this Statute 
ſaith; it ſhall be to the next 06 Rin, but that is but an 


Aiuthoꝛity, which being once precuted, - they have done; 


could repeal an Adminiſtration befoze the Statute of kl. 8. 


and here they have executed their Power, and no Law 


enables them ta meddie again. As to the Purſuing ok 
our Law it is but an analogical Argument, if Co, but 
that is rather againſt Mꝛ. Holt, than foz him; fa2 no Man 
can be Guardian in Socage, to whom the Land can by 
Poſſibility come; and here in this Caſe. tis plain my 
Low Grandiſon is indebted to us 800 1, ſo he pꝛays that 


the Pꝛohibition map ſtand, and no Conſultation ga; 


Cur adviſar' vult, but inclined that the Prohibition ſhall 
ffand ; after it was argued again by Ling fo2 the Prohi- 
bition, and Pollexfen againſt it; the Court of the ſame 
Opinion, and denied that the Owdinarp without Cauſe 


q | 8 Coney 


and them ta his ite, 


ſuch Authority toctbemtelbes; and cited Dyer. 2 55 l und 
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oN E VJ Obrian being attainted ot Felony 
and Murdet, e killing Foſter! and Terret, and 
appoſed, wherefoze Sentence ok Death pronounced a- 
gainſt them; auld: nat be execute accoding to Law; 
pleaded the King s Pardon; which being read, the Coutt 
doubted the Ualidity thereok, ko: want af the Wop 
Murdrum. And after at austhet Day: being at the 
Bar, they deſired Mꝛ. Holt might be aſdgurd uf /Pouu: 
ſel fo2 them, ho was, and argued that the, Pardon was 
good. Me ſaid that they had been convicted, and atkaint⸗ 


ed fo Murder; and that being at the Barz and demand. 
ed what they tould ſay, why Judgment chanld ust obe 


erecuted actoding to Lam; then had pteaded their Majeſties 
Pardon, which the Court thought not'fufficient; withzSub- 
mifſton- he thought it a very good Pardon. The Ming 
pardons mortem, feloniam, Homicidiumelonicum, inter- 

fectionem, necem, occifionem' of! ſuch: and ſuch, naming 
them, and that whether the Party wap rettatus vel non rei- 
tatus, convictus, condemnatus, adjudicatus vel nan d. 
do that here the King's Intention was to pardon tße 
Death of killing the Parties, be the Oflente Murder, 


02 Manllaugbter, oz what it wilt, being Felony; he 


faith that befoze 13 R. 2. the Mon Felony would have 
pardoned Murder, and that here is à Non obſtante to that 


112 


Statute: that the King s Pardon ougbt to be taken in a be. 


nign Senſe, and cited the 3 Inſt. 233. 1 H. 7. 13. he obſerved 
the Penning ok the Statute ok 13 R. 2. which was not 


to hinder the King's Percp, but his Miſinkozmation; 
he cited Standford 102, 103. 12 Rep. 18. Moor 745. and 


that the Pꝛecedents have been lo eber ſince. The Chief 


Juſtice ſafd, that he had put it to all the Judges of Eng- 
land, and that it was unanimouſly their Opinion, that 
the Pardon is good; wherekoze it was allowed. 


* Speak 


158 


ths N 
. 1 885 : 
pe 0 . ; . ; 2 ER 3 4 : 
N v N * 4x * F * . 
” [4 a | 7 
» * * 4 * * F- » .: 8 ww 1 I 
: a” % N by "0 E * 3 yy 
, on” ws = * 4 wack * n of 
1 5 e 8 7 : 1 . H* L MN. 
1 * ke — | Ne ar. ® » TW: 5 
=y 1 ; . 


. 


Ann. upon the Daughter, uf Windham ; the Marriage 


OPEAK being an Jufant;-a Treaty of Marriage 
1 was had 2255 him by his Mother, and the Father 
of —— Windham an Inkant, and Articles of: Mar- 
riage ſealed ; wherein it was agreed, that Speak at full 
Age ſhould: ſettle Lands of the Galue ok 700 J. per 


takes Effet, the Poztion pain, und Speak ut kuli age, the 


Daughter deing ſtili within Age, takes a Survep ok his 
Eſtate, and gives in to the Father, Blackacre at 5001: 


per Ann. Whiteacre at 100 l. per Ann. and Swanacre at 


100 l. per Aun. which is accepted by the Father, and 
the Settlement made, and accepted by the Father, the 


Daughter ſtill a minor; and in the Settlement tis ſaid 


to: be in Purſuance and Perfozmance of the tes, 
Speak dies, the Lands ſettled prove tu be of the Ualue 
but .of.. 500 1. per Ann. and the Cife, dings her Bill 
againſt the peir to make it up 700 l. per Ann. and my 
Lord Keeper North detreed that it ſhould be ſo; being 
upon Articles in Mriting ſealed ; but ik it Had been on⸗ 
ly à parol Agreement, then nd Relief ; oꝛ if at the Time 
of the Settlement the Lands had been ok 700 J. per 
Ann. Value, and by Accident had gone leſs, then no Re⸗ 
lief ; but here being a ſolemn Agreement and Settle: 
ment made in the Minozity of the Mike, this is a Fraud, 


and ſhall not pꝛejudice her; but if it had been a parol 


Agreement fo2 700 l. per Ann. and but 300 J. per Ann, 
ſettled, they could not have relieved her; and further in 
this Cale Speak was indebted to his Mother, fo2 Ar- 
rearages of an Annuity of 500 1. per Ann. 3000 l. and 
makes her his Executrix, and by Mill deviſes as much 
Land as is wozth 20000 1. and deviſes: his Jewels to 
bis (Wife ; the Queſtion befoze North Lord Keeper was, 
whether the Mother being Executrix may retain the 
Jewels towards Payment of the Debt, oz elle whether 
the Debt ſhall be included in the 20000 1. wozth of Land, 
the perſonal Eſtate not being ſufficient to pay the Debt ; 
and my Lozd Keeper held that in as much as the perſo- 
nal Eſtate was not — that the Land ſhall go in 
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Diſcharge of the Debt, and the Specifick Legacy ſhall 
not be loſt ; but if there were not enough beſides the Le- 
gacy to pay the Debt, then that the | might retain. 
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6. 7 NE that could read, made an Agreement fo2 a 
” Leaſe fog twenty-one Pears, the Lefſo2 himſeik 


dew the Leaſe but fo2 one Pear, and read it fo twenty- 


one Years ; and after the Erpiration of a Pear, ejected the 
Leſſee, and he bjought a Bill in Chancery to be relieved, 
upon all this Matter, which was in ]Þ2oof ; but ''ttas 
dilmiſſed with Coſis, foz it was Within the Statute: of 
Frauds and Perjuries, &c. and being able to read, it 


was his own Folly ; otherwiſe if he bad been un- 


lettered. ; 


Buckeridge's Caſe. _ 


. PdUckeridge was convicted of Fozgery, and ſentenced 


to be put on the Pillow; and then obtains the 
King's Pardon ; they at whoſe Suit move koz a Rule 
to ſet her on the Pillory ; the Court owdered her to chew 


' Cauſe ; and Finch Solicitor came, and ſhewed in her Be- 


baif, that ſhe had the King's Pardon, and ptayed a Dil. 
charge of the Rule; this was befoze ſhe appeared upon 
the Rule. The Court ſaid they could not take Notice 
judictally of it, but in Regard M2. Solicicor affirmed 
he had a Tarrant fo2z her Pardon by him ; they boze 
fo great a Reſpect to the King's Tarrant, that when 
ſhe came up, they would give her Time to chew Cauſe, 
why the (ould not be ſet upon the Pillozy, &c. 
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HE — having bought a — of 
Wines ok the Defendant, he covenanted to 
ſave him harmleſs againſt Brown and others; and here- 
— he bzought an Adion in C. B. and upon pleading 
there was a Demurrer, and adjudged koz the Plaintiff; 
and upon that a UAirit of Erro bought, and Holt fo 


h the Plaintiff in the CUrit of Erro argued. 
Firſt, That the Covenant being against owe any 
others; tis general, and being a general Covenant there 
muſt be Notice ; but if it had been againſt a Perſon 


certain, then Notice not requiſite ; and put the Caſe of 
a Warrantia Cartz, where the Defendant may plead he 
had no Notice, Hob. 26. 


Secondly, The Declaration is ill, fo that he theweth 
not that Brown had a Title, and ſo Beach of Cove- 
ant not well aſſigned ; and fo2 this cited 4 Rep. 80. 2 Cr. 
315. Sid. 466. 9 H. 6. 42. 


Thirdly, Shews not, what Afton was bought, 02 who 
was Party:to it. 


Pollexfen econtra : The Covenant is expꝛels to ſave 


harmleſs againſt Brown and others, ſo that others being 
in, they would have it as bad, as if Brown had been 


out; but ſure this is a particular Covenant, wherein no 
Notice is requiſite ; beſides in this Caſe 'twas impoſſible 
to give Notice, fo2 how could he tell that Brown would 


arreſt him; 'tis the Defendant muſt lee accozding to his 
Undertaking that Brown do not arreſt him; and put 
the Caſe in Hobart of ſelling his Con fo2 ſo much, as 
any one ſhould give; there the Nature of the Thing re⸗ 
quiring Notice, it ought to be given as to the Caſes on 


the other Side, put by M2. Holt ; he agrees with them, 


but they are all concerning Lands, and ſo of the War- 


rantia Cartæ; but ſuppoſe one makes a Feoffment with 
TUarranty of Land, wherein J. S. hath a Term fo2 Pears, 


and J. S. enters and ouſts the Feoffee, he ſhall bzing a 


. TUrit of Covenant upon the Carranty, and yet no No- 


tice requiſite, He diſtinguiſhed between a Covenant to 
ſave harmleſs fo2 enjoying Lands and Goods ; in 2 
* "fiſt 
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firſt Caſe there ought to be a Diſturbance upon Ti: 
tle, but in the other. any Diſturbance is ſufficient ; there-. 
fore if B. had bzought an Acton, and had been non luited. 
pet it had been a Beach of Covenant; (o if he had 
brought an Ation.-and dyd, pet it had been a Breach, 
and pet his Title could not appear ; wheretoze Judgment 
WY d e 


e Dean and Tracey. 1 


9. ret upon a Charter⸗Party fo2 Freight, dd» 
L ted the roth of February; then comes an Act of 
Parliament, ant ſays, that all French Goods impoꝛted af- 
ter the gth of March following, ſhall be fozfeited, and 
pꝛohibits the Jmpozting of them; and this Agreement 
was fo2 the Freight of French Gods, and this was 
pleaded in Bar; to which the Plaintiff demurred; and 
the Court inclined fo2 the Plaintiff, not being a Thing 
that was malum in ſe. And Pollexfen put this Cale, 
ſuppoſe a Man that is Tenant fo2 Like, hire another to 
tut down Trees, oz pull down his Houſe, Which is 

a Thing againſt an Act of Parliament, pet he ſhall reco- 
ver the Mages agreed fo2 ; the Court ſeemed ſtrongly 
fo2 the Plaintiff ; ſed quere. > £676 0107 7307 


Sedgwich and Gofton. oy * 


10. 122 fo? Pears hath Judgment in Ejectment, 
and the Term incurs, then he bzings a Scire 
facias quare executionem habere not debet ot the Land, 
and his Damages and Coſts, and a Demurrer to the 
Sci. fa. and the Court held the Scire facias ill, fo2 though 
he may have a Scire facias fo: Damages and Coſts, pet 
this being koz the Term likewiſe, which was incurred, 
'twas ill, and a new Scire, facias ought to be; afterwards 
in the nert Term it was argued by Holt that the Scire 
facias was good fo2 the Damages, but not allowed; a 


new $cire facias was granted. 


> EEC 10s Jefferies 
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Antel was indebted to the Ring, Williams t was 

| bound fo? Santell, and paid the Money; Santell 
become a Bankrupt, and the King's Debt is ſatisfied 
afterwards ; then Williams pꝛaps in Aid, and an Extent 
is had, and by Ower of the Exchequer, the Money le- 
vied upon the Extent paid to Williams ; and if Williams 
ſhall detain this Money againſt the Reſt of the Credi⸗ 
tozs was the Queſtion : Holt ſaid, the Extent was be- 
foze the Bankruptcy, and then being a Prerogative Caſe 
it is good ; nay, ik it were after an Act of Bankruptcy, 
it would fo2 the King over-reach the Bankruptcy, and be 
good againſt the Crevitozs; he cited Dyer 96. but the 
Court was of Olimon againſt him, and gave n 
ko the * upon a (pectal Uerditt, 


Lord Danby” 4 Caſe. 


Pu bingo chiefly inſiſted on by the Counſel, and 
1 Jadges in my Low Danby's Caſe. Wallop, 
That this was a Cale of great Neceſſity, and if there 
ſhould be no Relief here, there would be a Failure of 
Juſtice, which rather than the Law will ſuffer, it will al- 
low Things to be done contrary to the expꝛels Cows 
of an Act of Parliament ; and cited the 2 Inſt. 25. 

That Bayling would not affect the Jmpeachment, but 
only modify the Confinement,' fo2 they ſhould not deliver 
him out of Cuſtody, but only tengthen his Chain; fo 
his Bail, if they pleaſe, may keep him, and confine him; 


12. 
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that all Impaiſonment fs either in Cuſtodiam, oꝛ in po- 


nam; where tis the kozmer, this Court may give Eaſe 
by Ballment; but in ſo doing they determine not de re, 
but de modo rei, oꝛ de modo modi, that this Court is 
the Supꝛeme Court of oꝛdinary Judicature, to which no 
Subject can come but he finds Relief, and that Curia re- 
gis ne deficeret in Juſtitia exhibenda. The King being 
the Fountain of Juſtice, no one ſhall come to this Foun- 
tain and die fo2 Thirſt; he cited the Caſes where the 
Court hath bailed in Cafe of extreme old Age, mm 
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the Party was in Execution and: I 
rs tat. Time ok Travel,.; 1 5 
hat} it 11 0 "7 
af 05a of 1 wan, then b HE 
of 25 out 25 the King's 1 5 
of Okey and Baxter, who t e oP 140 5 ing 
Certiorari in Chancery, thence by Mittimus into R '' 
where the Parties were appoſed, wherefoze they chould 
And after by the unanimous Opinion of the Court, the 
Los Danby was batled, 
King. 
Secondly, That the Court has Power to bafl in all 


Polleafen  ſnfilied, that tt; hag, 8 
ment the.Þ20 Corps 
lioment, and the Recozws of Parliament . by 
not be executed, and were executed accoꝛdinglp; 
Foꝛ Firſt, Treaſon cannot be committed, but againſt the 
| Caſes of Treafon. Zachary Crofton's Caſe, the Opt- 


W nion of the Judges, in the Lows Þouſe 1678. 


Thirdly, That when the Lozds Þouſe is ſitting, the 
Power of this Court is ſuſpended, ag-to-Perlons-and 
Cauſes befoze them; but when the Lows Houſe js dil⸗ 
ſolved, their oziginal Power reſozts back to this Court. 

Fourthly, This Court map bail, in Caſes where they 
cannot try the Party bailed, as Perſons taken here, fo2 
Offences committed in Ireland, are bailed here, to ap⸗ 
pear in Ireland, though they cannot be try'd here; ſo any 

Lord of Parliament committed fo) High Treaſon by a 

- Juſtice of Peace, o2 Secretary of State, map be batled 
in R. B. tho' he cannot be try'd there. 

Fifthly, Fo2 a Man committed of High Treaſon to be 
\ bailed by Law, and pet no Court in Being that hath 
Power to bail him, is an Abſurdity. 

Sixthly, That in Caſes of Writs ok Erro: depending 
in Parliament, upon a long Prorogation, they ceaſe to 
be a Superſedeas, but the Party map have Execution in 
R. B. and if it be ſo, but where the Pꝛoperty is concern- 
ed, it ought much moze to be fo, where the Liberty is 
concerned, which is lo much dearer ; that in one Caſe 
02 the other, the Parliament when it meets map go on; 
and if they reverſe the Judgment, the Party will be re⸗ 


ſto2ed to all that he had loſt, and (o they may — to 
the Trial of my * Danby, &c. 
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r adgtrent by Default in C. B. and 8 Mit 
— fo2 a Capiatn! 10 gon wölch a” 
I Erroz was Me bis afipned: 
| == after which ther came into R. B. an} 
amend; and the Court granted it, tho | 
Erroꝛ bzought, koz that they would amenp in ſic 


in C. B. and it was ſaid per 
known it often ſo done. 
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Eaſt-India Company and | Sandys ; devant and 
2. HE company brought an Action ſur Caſe again} 

| Sandys, whereon they declare, that the Ring, &c. 
did, by his Letters Patents dated, &c. conſtitute and 
make them a Coppozation, &c. by Name, &c. and grant- 
ed to them the ſole Trade of Buying and Selling, &e. 
within ſuch a "Tract of Land, viz. &c. foz them, their 
Servants, Agents and Allgnes, and that no other ſhould 
trade thither, &c. and then ſhew, how that Sandys han 
ſent ſuch a Ship, &c. and lap it to their Damage of 
ooo I. &c. 8 — fe TIRE. 

The Defendant pzays Oyer of the Letters Patents 
which being entered in hc verba, he pleads * 5 
of 18 E. 3. to which the Defendant demurs. 

* 


Finch 


Finch Solicitor, 105 U 7 A | 
Firſt, Whether the Letters Patents be good. 


Secondly 1. the Ackion * maintainable. 
Firſt, It the Ke 3155 ns 15 therein he con⸗ 
fvers, i if: Gem ing's P 1175 ommon Law. 

FE thin Powe ſttaftied- by any a 


ol 8 | 
Che Letters Patents are good at Common Law. 
Firſt, Becauſe ihere- tould be nd Trude with Jnfidelg, 
but by Treaty, which muſt be by the King, 02 his Lt- 
cence, 
Secondly, No- Trade, but by Permiſſion” of Foreign 
Painces. 
R Thirdly, That Trade might be teftrained by the King 
EEE - 244 $18 HA 
33 1 all 2 are at Ley to go 
out of the Kinghom without Licenee,.yet.t ng ma 
reals them by: Ne, fink ano, ithaut Hewing Cauſe 
and th 1. . Son traverlable. 


Pires tettrain to particular 
gk 0 ws” no. tibfet. hath Right ; 3 Jac. 
rave, t q Shak, &c. W 7 tes ' befoze it was 

1 be dath? not achem that the Subject hath,na 
Ade“ v Trade. But kis utged, ik the Ring can re- 
ſtrain this Man by a Ne exeat regno, he may another, 

and a third, and ſo every body; and ſo if he may reſtrain 
from trading in this Place, he may from others, Sec. 

So all trade fn general; if. this were allowed as an Ob⸗ 

jection, it might be urged againſt any Authozity the Ming 
hath, which would be unreaſonable ; foz that his Power 

in theſe Caſes is attended with a Truff, which we mut 
not ſuppoſe he will abuſe, But this is not the Queſtion, 
but only how far, he may reſtrain, oz licence. Jf the Law 
had not been clear that the King might have licenſed, and 
reſtrained, &c. this had not now come in Debate, fo2 no 
one would have been at the Expence to ſettle as they 

have done in the Eaſt- Indies; and he ſaid further, that the 

Turkey Company and all other trading Companies de⸗ 

pend upon this Point. He laid the Subject hath no 

Right to trade with Jnfidels, becauſe they are looked on 

as Enemies, not in a Spiritual Senſe onlp, but a Tem. 

pozal, and were ſo to be treated, and are ſo accounted 

in Lab ; and wad this cited 7 Rep. 17. 12 H. 8. 4. — 
1 a 


wh 
* 
+ 
2 
* 
5 
ay 
1 
* 
v9 
7 
2 
5 
* 
2 
bi 
1 . 
* » 
"IF 
1 
K ö 
N * 
6 
»Y 
- 1 
£ 
l | 
» 
= 
5 
* 
1 
= . 
8 
12 7 
\ 
= 
= 
2 
* 
* 
1 
3 
= 
» 
= 4. 
BS”; 
* 
. 
3 
1 
=” 
1 
U E 
9 * 
ws 
2 
— 
f 
1 [ 
af 
* 
4 
. 
bs: 
"BS 
wy 
_— 
2 
58 
Wo 
0 
8 7 
* 
5 
'S 
3 
4.7K 
_ 
. 
= p! 
\ 
We 
= 
bk 
_ 
= 
3 
. 
_ 
6 
2 


18 
C 


_ further; that Alien Enemy can ue no Adlon Real, 


"Term. Paſch. 36 Car 7 L. 5 


Perſonal o: Pixt, and that theſe are perpetui inimici; 
but he ſaid obiter, that where Coke i. Inſt.” ſaith that a 
Feme Alien ſhalt not be endowed, that he had leen a 
Parliament: Roll, wherein it was reſbived in the Lords 
Houſe, that a: Feme Alien ſhould. be endowed.” Then he 


cited ſeveral Recoms, to hem how the Kings had treated 
the Jews here, confining them to particular Places, and 
ſometimes releaſing their Debts, as if J. S. was indebt⸗ 


ed to a Jew, the King would releaſe: the Debt to J. S. 


and though they were bon here, yet they remained ſtill in 
the Condition of Alien Enemies; and the main Reaſon here- 


of was, that the Kings Subjects might not be perverten 
in Religion by them, oz ober reached. He ſhewed further 


by Commiſſion.particulat Juffices fo2 them, and to pꝛo⸗ 
ceed in patticular Methods. Roll, Pat. 13 E x. num. 7. the 
King pardons a SlbjeX for:vealing with a Jew, 3 Inſt. 89. 


martping with a Jew Felonp, by the antient Laws ok the 
Land ; and cited 2 Brownl. Michelborn's: Cale; and up- 
on like Sound it is, that no Dealing 02:Converſe is to 

be with an excammunicated Perſon : It the Law lo en: 


abies the ing to provide fo2 his Subjetts: againſt the 
Enemies of the! Faith, &c. when they come inte a Chyt- 
ſtlan Country, a fortiori ſhould! he pzohyide: (02 them go- 
ing into an Jnfidel's Country. Pe laid the King's Power 
is as kree and unlimited in making Leagues, as the 
Subjects Right to trade; and pet the King cannot make 
a League mutoi A with Jniidels 5 n it 
map be he maar 


ther if the Law had ſo thought it, then it would not have 


Companies, S. 
Þe faith either: the ür Patent. 2s a Monopoly. oj 


this is not, but the firſt was not; ergo, &c. the firſl was not, 


becauſe a new Invention, and no Statute limits it to a 


' Time, as it doth other Things, and the Law doth in- 


courage this Company, by declaring that Traders in it 
ſhould not be'reckonevias Bankrupts ; and another Act by 
— 20 8. fo2 every 100 l. Then he confiders the Necef- 

lity ok managing the Trade after ſuch enn * 


out of Rolls by him cited, that the King hath/conſfituted 


This is enough to cledr it from a 'Bonopoly 3 and furs 
been ercepted in |My: Jar wherein ia Dꝛobilo fo2 all 


— — ————— — — Dee pen 


18 fem. Tach. 76 Car. 2, LR 


1 
| 


isa Conſideration fitter for a Perchant, '02 a Stute. 


_. man, than a Lawper. 
| ED 8 Secondly, pe conſiders whether this Prerogative te 
x abzivged by any Statute: Þe ſaith no, and deduces down 
the Reaſons of making the Statute of 18 E. 1. fo2 their 
| - __ _ chief. Trade antfently conſiſted in Tool and Woolfelis, 
| „ and Leather, and that this was with neighbouring Na- 
” tions only, and that reſtrained to certain Places only, 
| and that the King had always a. great Power over 
Trade, as to confine/it to certain Places, which were 
the Staples here, and abzoad ; but at that Time we had 
no Trade with Jnfidels, - (ſo that the Remedy of thoſe 
"them. was not intended koꝛ them, 0 to: be extended 60 
| 0 pe lays down the Reaſons of making that Law, and 
| aid the Mos, may go where they pleaſed, ate to be in- 
'l tended, they are not bound to go to the Staples as for- 
| merly; as to the other Statute, the Reaſons of making 
them appearing in them, they anlwer themſelves. 
| Secondly, 'CUhether an Action lies fo2 this Company. 
Firſt, They are at great Charges to ſuppozt it, there: 
' fore ought to pꝛolit by it. Secondly, They are taken "Notice 
of by Ads ot Parliament, and made to pay, &c. Third- 
ly, He compared it to the Caſe of. a nem n, &c. 
ſo pꝛaped Judgment fo) the Plain tif. 

Pollexfen mabe two Points, Firſt, TUhether the Let 
ters Patent are ger ona CUbetber the Action is 
maintainable. | 

He doth not deny but that. the King may. reftrain any 
of his Subjects from going out of the Realm, becauſe 
he hath an Intereſt in the. Perfon. of bis. Subject, and 
map have Occaſion fo; his Service © 55 

Secondly, The King may reſtrain all his Subjets 
krom any Trade with any particular Country, oz City, 
as in Times of - War, v2 Plague, 0 other particular 
Reaſons, 

But though this he may do, pet there can no Inference 
be made, that therefoze he map reſtrain ſome of his Sub- 
jets, and give Liberty to others; further: he ſaid, that 
when they on the other Side lay down thele Poſitions, 


they make no OVEN EN Infidel and Chriſtian 
Countries. | 


2 3 pe 


Term. Paſch; 36 Car/2. KB 


el 


pe ſaid that when you argue krom 3 Jac. that it opens 
Trade, which was ſhut befoze ; that they then argue, that 


9 


the King hath Power to refrain Trade with a Chaiſtian 


Country, _ 


By Common Law he ſafd that Trade is free, and fo: 
that cited 3 Inſt. 8r. F. B. 65. 1 Roll 4. that the Com- 
mon Law is as much againſt Monopolp, as Jngrofing, 
and that they differ only, that a Monopoly ts by Patent 
krom the King, the other is by the Ack of the Subject 
between Party and Party; but that the Milchiers are 
the ſame from both, and there is the ſame Law againſt 
both, Moor 673. 11 Rep. 84. the ſole Trade of any Thing, 
is ingrolling ex rei natura, fo2 whoſoever hath the ſole 
Trade of Buping and Selling, hath ingroſſed that Trade; 
and whoſoever hath the ſole Trade to any Country, hath 
the ſole Trade of Buying and Selling ok the Pꝛoduce of 
that Country, at his own Paice, which is an En- 


groſſing; 


Cubis Gant is againſt the old Statutes of the King ⸗ 
dom, 2E. 3. and the Statute of 18 E. 3. (which is 


pleaded) and the Statutes of 2 R. 2. cap. 1. and 11 K. 


2. cap. 7. Which confirm the other two; and theſe Sta- 


tutes being penned ſhozt, and in general CUozds, as the 


Cay then was, are to be taken in Favour of Trade , 
and koz the publick Benefit, and the Mozds, That Grants 


by the King ſhall be void, ſhew, that ſuch ' Gzants then 


were, and have always been granted, by one means oz 


other, the King being deceived ; and in 2 laſt. 63. Coke 


ſaith, that all Wonopolies are againſt the Freedom of 


Magna Charta, and the other Adds. 


They ſay this is true, ff it were a Monopoly, but we 


_ aire not a Monopoly. Then he pzoved, tis a Monopolp, 


1. From the Deſcription ok a Monopoly in 3 loſt. 181. 
compared with this Charter; if it be poſſible to exempt 


them out of the Letter of this Deſcription, then he con- 


kelled their Caſe is ſtronger than he hoped it is; but he 
thinks tis impoſſible, By this Patent they have granted 


to them the ſole Buping and Selling, wherein Merchan⸗ 
dize conſiſts ; the ſole Uſing is another Part of the Act, 


you have the ſole Uſing; ſo that you are within thoſe 


e, and you are within the later Cows, quod 
E 
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dau Eyils attending Ponopolies are in this Caſe, the 
fixſt El in Juhanſing the Paice, mentioned in 11 Rep. 
88. nothing is plainer than that they habe had the Set- 
ting of their own Piice, and to a Man to come to ſuch 
 a.Contempt of. Riches; as uot to get what he can, when 
be. hath it in his own Power, is ſuch a Uirtue, as is 
not edſnarily met with in Bankiud. The (ſecond Evil 
is mentioned in 3 laſt. 181. the third Evil is the Op- 
pꝛeſlion of the People, and any Bod EN that knows their 
Dealing will be ſatisfied hereof. B. fays, ita quod 
patria non magis ſolito oneretur. 

They ſay on the other Side, that tis not granted fo2 
Advantage, but good Government, and there have been 
ſuch Gzants to the Turkey-Compan W &c. but let me 
mind you what the Books ſay, 2 540. 11 Rep. 88. 
pe cited Horn and Ivie's Caſe, Mich. 20 Car. 2. R. B. 
Rot. 403. Which was a Gzant in this Nature to the Ca- 
nary Company; but it was ſoon condemned in this Court, 
and afterwards in Parliament. 

As to other Companies, ſuppoſe them all ſuch as this. 
'tis no Argument that they are legal, fo2 tis well known 
that in all Ages, there have been ſuch Gzants, wherein 
the King: bath been deceived. but if any of them had 
ever bad any judicial Allowance, it was ſamething. e 
nopoltes have been in the belt of Times, in 43 El. cap. r. 
there is a Proviſo, that that Act extend not to make 

them good; but fince there has been no judicial Allaw. 
ance, 'twill be no argument whether they be good 02 bad; 
and ſinte there have been none, he appeals to the P2attice 
fot it, that others than thoſe of the Compaup, have al- 
Ways traded to Barbary, Turkey, &c. | 

Þe thinks the Sꝛants to the Ruſſian Company, &c. are 
alike to this, but they have neber uſed them, as they do 
theſe; and then he put the different Wap, of managing 
the Trade in other Companies, and in this Company.. 
In other Companies every. individual Trades, and anp 
may come in fo2 little Money, &c- here in this, only the 
Companp is a joint Stock; and herein he was very 
large and aggravating ; ſo that though other Companies 

(ould be good, pet this is nothing to pou, fo2 they dif- 
= &c. Having ſhewn the Difference, then he came to 
1 Jac. and recited the enacting py | of * Statute, 
and then the Pꝛovilo. 


LE 3 That 


p — I , 
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Chat the Eaſt· India company is within the ending 


Part, and that he needs not ſtand upon the (Wow Yo- 
nopoly, fo2 the act having the Wows, ſole. Buying, Sel- 


ling, and Uſing, and they having it within their Char- 


ter, they are within the Mods of the Ack, and refers 
himſelf to the CUlows of the Charter, to be compared 


with the Moꝛds of the aß: Are all Bodies uncapable of 


ſole Buying 3 you have ſole Buying, &c. and if pou are 


contrary to the enacting Part, 1 muſt be laved by the 


P2ovilo. 


pe (ſaith the 12oviſo extends not to any Letters Pa: 
tents made after the Act, but only to thoſe befoze ; but 
that Liberties, &c. ſhall continue as they were befoze the 


Paking, Sc. which ſhews what is within the Pzoviſo, 


and governs the whole P2ovilo 
The next Pꝛovilo is, Patents granted or to be granted, 
which ſhews the kozmer P2oviſo did not extend to thoſe 


hereafter to be granted: But ſuppoſe this not a ſufficient 
Anſwer, pet the P2oviſo extends but to Pzivileges fo2 
well ozdering of Trade; but not to ſole Trade, fo? the 


ſame Exception is to Manufactures, 11 Rep. 54: they 
made a By-Law, 8c. which ſeemed to a good End; yet 
do jealous were the Judges, that they would uſe it to the 


Oppzeſſlon of poung Men, that they judged it void; and 


that Ozdinances fo2 the good Government of Trade, 


ſeem to be pꝛeſerved by this P2oviſo, and not koz the ſole 


Management, and this ſeems the Senſe ok the Pꝛoviſo, 


and the Senſe they would have is the moſt repugnant to 
the Act that can be, &c. and ſhews how, &. 


And if a Pꝛodiſo be contradittozw, tis void,” 1 Rep. 46. 
Com. 563. But they endeavour to anſwer it thus: 


The Pꝛoviſo is, that it ſhall not extend to Charters 


fo2 oꝛdering of Trade, but they ſhall be as befoze ; and 
if good befoze, they are ſo ſtill. This is but the ſame 
Ching in other Wows, fox the Concluſion of the P2ovi- 
ſo extends but to theſe Charters, excepted fn the firſt 
Part of the Pꝛoviſo. 
Then they ſap this is with an Infidel Country, and 
that differs the Caſe ; and to probe it, cite Michelburn's 


Cale, and put the Words of that Caſe : He ſays, it was 


only an occaſional Diſcourſe not pertinent to the Debate 
bekoze the Court, and that N was a Book 


e "HP 


i 


. * 
Kan r 
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Printed in the late Times, and nat licenſed. The next 
he conſidered was Calvin's Caſe, and the Caſes there 


cited, which he endeavoured to evade ; and ſaid, that to 
bold that we are in a perpetual State of Mar with Jn- 


dels, might be a Doctrine as contraty to Religion ag 


any, taking awap the chief Oppoztunity of converting 
them, and rendzing us Enemies to much the greateſt 
Part of Mankind. 

I they are Enemies they may be ſpoiled, where-ever 
you find them ; any Man may kill them. 7 E. 4. 13. 
7 H. 7. 


deny them, and ſaid that Kings had made Uſe of the 
Jews like Spunges, and had ſqueezed them, being a ſcat- 
tered People without any Government to pꝛotec them, 


and cited 2 Inſt. 99, 507. and that he did not differ with | 


him about the Fad, but the Uſe of it; fo2 if the King 


map take away what belongs to a Jew, ſo may a — 
ject ; if they are Alien Enemies, all their Contracts and 


Bargains are void: pow could they then be guilty ok 
Cſury, and Dppzeſſion on the Subjects ? it were impol⸗ 
ſible if they were to be treated as Alien Enemies, ſo that 
hereby he hopes the Reaſons of thoſe Recozds urged, are 
rather fo2 him, than againſt him, and that they were 


handled 9s other Aliens. 
The Act of Navigation ſhews Infidels have the ſame 


Liberty of Trade - Chiiſtians without Diſtinction, and 
expꝛeſiy names the Ottoman Empire. | 


The AQ of Tonage and Poundage, and Book of Rates, 


bave made no Diltinitton, lo that the Dillinction was not 


thought of till now. 


Do we treat the Jews after this Banner at this Day? 
if the Law be ſo, this may be; he cited 2 Cr. 469. and 


ſaid that in that Caſe ft had been uſeful and neceſſary to 
have urged, that the Contract was with an Jufidel, pee 


nothing there ſaid of it. 
None of the Statutes cited have made ſuch Diftin- 


tion ; and pet when ſome of the later were made, there 


was Trade with Jufidels ; co that there is no Faunda - 


tion ko; theſe Diſtindions, but theſe occaſional Sayings: 


But be that Point of Trading with oz without Licenſe 
as it will, it will not be (ufctent to ground this Licence 


ve 


upon, = it is a Licence in Perpetuity, 


N 9 | 
o the Rolls cited by M2. Solicitor, he did not much 
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pe ſaid he had looked over the Books concerning the 


King's Power in Jmpoſitions, Lane 24. 2 Bulſt. 63. and 


recited the Reaſons of thoſe Cales. 


Suppoſing Licences have been granted to go into Jn- 


fel Countries, da there have been to go inte Chaiſtian 
Countries; ſo that to this Point, the old Lat, any the 


Statute Law are againſt them, and the Diſlinston ig too 


weak to bear ſo great a Point as this, and the Argument 
upon 3 Jac. map be dꝛamn to exclude . from Trade 
with Ciziftan Countries. u Yew e 

As to the ſecond Point, TUhether {f the Patent be 
good, this Ation is maintatnable; you (ay the Oetendant 
not being a Member, Servant, o; Aſſignee, traded to 


e, 
Places within that Patent, and bought Goods into 
England, &c. - | 


* 


' Poy have not lald, whether oz not he had a Licence 
from the King, no2 ſhewn any Loſs oꝛ Damage that you 


have ; that by his Trading there, Commodities of that 
County were not leit fo2 you, oz that von came Home 


empty; and if you did, yet it is nat enough koz peu ta 
ground an Action upon, fo2 it is the firſt Time that an 


being damnum ſine. injuria. 


Won was brought fo hindzing. another's Profit, that 


A Commoner cannot bing an arion unlelg damni- 
fied; ſo is Robert Mary's Cale 3 ſo that is the Cauſe of 


Action; holden 11 Rep. 88. 1 Roll, 106. that ik the Pa- | 


tent was good, pet the Ackion would: not lie; and if that 
would not, this will not. ; 2 


Another Reaſon. is, becauſe the Reſtraint is not abſo- 
 Tute, but ſub modo. Tbe Patent is, that na ane call 
trade but upon the Penalty of.. Fozfeiture-of Ship and 

Goods, one Half to the Company, the other to the King ; 
lo that was the Patent as ſtrong as an act of Paria- 
ment, yet you muſt take the Remedy the Law gives you, 


7 Rep. 37. 2 Rep. 59. wherefoze he pzayed Judgment £02. 


the Defendant, 


Ano- 


th, 4 
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Anonymus. 4 


4. IF a Min contain Lands to the Ualue of 100000 l. 
I yet the Eccleſiaſtical Court may cite them to bing 
in the Duginal to be p2oved per Teſtes, and this Court 


ought not to p2ohibit them; but if they will not after 
-Pooof deliver back the D2iginal, then this Court will 


intermeddle, and a P2oof of the Mill cannot be by Co⸗ 


py; fo? if the Oziginal be burnt, oz loff, &c. a Copy of 


their Regiſtry hath been often given in Evidence, but a 
Copy of a Copy cannot; per Jefferies Chief Juſtice. 


Sandys againſt the Cuſtom-Houle Officers. 


4. IN Adion ſur Caſe by Sandys, againſt the Officers ok 


1 the Cuftom-Houſe, fo? refuſing to clear his Ship, 


and redeliver his Cockets ; the Queſtion upon Evidence. 


was, ff the Owners of Goods aboard might be wozn as 
Evidence to pzove him Maſter, &c. urged that they 
might, as well as one Mariner to pzove Cages due to 
another; but anſwered, that there the Contrafs are le⸗ 
veral, and ſafd that one Commoner cannot be Evidence 
to the Right of Common in an Aﬀfon bꝛought by ano⸗ 
ther, and thereto anſwered that the Right is intire, and 
that he ſwears a Title to hirfiſelf 5 and ſo here they are 


all concerned in one Bottom, and in one Adventure, and 


therefoze could not be ſ\wozn ; and of that Opinion was 
the Court; 'bnit' foz that Sandys had laid himſelf to be 


ſole P2oprieto? of the Ship and Tackle, &c. and the 


Mitnels cwoze at the Time of the AFfon bzought, that 


— 


he was equally concerned in every Thing, but long ſince 
had -ſold his Intereſt, ſo that now he was not one Far- 


thing concerned in the Conſequence of the Caule; yet 


the Court held, that he was no competent Witneſs, and 
that fo2 the other Reaſon the Plaintiff ſhould be nonſuit, 
and lo he was. 8 ES 


Bs | Palms 
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Palms and Hebletwhait; devant. _ 


s. THALMS brought an Adion ſur Caſe againſt Heble- 
D behai, and deciares that he the iſt of Auguſt 
ſuch a Pear, was ſeiſed in Fee of two Acres of Land 


in the Pariſh of Old Malton, Com: Ebor to, upon and be- 


yond which Land the River Derwent did ule to * and 
that the Defendant 1 Auguſt, &c. a great Part of a 
certain antient Dam, Re. to which Count there was a 


Demuorrer, and ta another Count, a ſpecial Gerdi, which 


found, that the River Derwent run th2ough the: Pariſhes 
of Old Malton and Norton, both in Com. Ebor ; they 


find that ſirty Pears ago, the Plaintiff had a Mill upan 


his Land, and that he hath now lately bullt another Mill, 
ſir Pards lower than the Place where the antient Mill 
ſtood ; they find that the Defendaut had an antient Dam 


bigber on the ſame Stream, but in the Pariſh of Nor- 
ton, and that the Defendant ſuch a Time, &c. did pull 


down his Dam, and thereby diverted a great Part of the 
Stream, &. 


Land, ta Which an antient Water runneth, upon which 
he builds a nein Mill. B. hath: an antient Dam upon the 
ſame Stream, which he pulfs down, whereby a great 
moe of the Stream running to the Dill 1 A. is divert 
; ff A. may have an Action fo? this? 

DE amet fo2 the Defendauk argued: 
That the Prefoription ſet-fo2th is void, for tis of the 
Nature of the Land it ſelf, 3 Cr. 797. Noy 20. then he 
(aid, he had the (Water pro uſu & egmmodo, and (ets 


nat f92th what Uſe oz Pꝛofit, fo2 it map be 707 watering 


his Cattle, 02 flpwing his Gꝛound, o7 other ſpecial: Uſe ; 
do that by pulling: down the Dam; nothing is done in 
Prejudice to that Right, thaugh there map not be lu 
cient to dive the Milt; and this it was the Court at 


this Time ſeemed moſt to incline to. Againſt the Plain» 


tiff he cited ſeverat Boong, and endeavoured to ankwer 


the Reaſons of the other Side. Pollezfen went upon 


the Kight the Owner hath in the Soil, and to the (Ma- 
ter upon the Soil; and ſaid it was lawful f02 & Man to 
uſe bis own:after what Yanner be pleaſed, fo as nat hurt- 


ing 


The. Caſe in wan is but this z A. hath two deten of = 
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| Fw his Neighbour ; and that he having lawfully erected 


a Mill upon his own Soll, the Diverting Part of the 
Water-courſe is an Injury which ought to be repaired in 
Damages; and that here in this Caſe no P2eſcription 
is neceſſary : pe ſaid that the Defendant could no moze 
ſtop the Mater, than where J have a Map over ſeveral 
Mens Land to my Land, and then J build my Land into 

Tenements, they could ſtop my Map; fo2 that their 


Land is charged with the Way, ſo here, &c. but the 


Court ſeemed to incline econtra, fo2 that he having not 
ſet fozth that he was to have Mater foz his Mill, but on- 


lp pro uſu & commodo, there map be a ſufficient Mater 
left pro uſu & commodo, the pulling down of the Dam 


notwithſtanding, and * not enough to dive his Dill. 
Cur adv. vult. 


The King and Barnes. 


6. "HE Defendant was excommunicated m not 


going and hearing Divine Service at his Pariſh 
Church, and not receiving the Sacrament at his Pariſh 
Church; and upon the Return of the Significavit, and 
this expꝛeſſed foꝛ Cauſe, he comes and ſays Exonerari de- 


bet, &c. and pleads the Statute of 5 Eliz. And now 


Pollexfen moved that this is not fo2 any Cauſe expꝛeſſed 
in the Statute, fo2 that thereby he is not tied to the 
Pariſh Church in the one'Caſe, 02 the other, and there- 
foe pzayed to be diſcharged of the Penalties in that 
Statute ; fo2 he inſiſted not that the Cxconnmunicaton 


ſhould be diſcharged, 


To which Sawyer, Attorney General. replied. 1 fig. 
That 1 Eliz. ozders, that the Reſozt be to the Pariſh 


Church, &c. and the Statute of 5 Eliz. is to be intended 


of ſuch Church, as the Party was obliged by Lam to 
frequent, which was the Pariſh Church, Kc. and beſides, | 
Churchwardens can pꝛeſent only fo2 their not coming to 


their Pariſh Church, koꝛ how can they know, whether he 
goes to any other Church; but in Caſe the Party had 
pleaded in the Eccleſiaſtical Court, that he had gone ta 


any other Church, then by Statute of Jac. they ought to 


- acquit him, as to the Penalties ; and Jefferies was like- 
wie of Dpinion, that he might have pleaded it in R. B. 


4 ao und 
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and if the Attomey had demurred, it would habe 4 


againſt him ; but as tis, Judgment was given fo2 the 
King, Then Pollesfen took another Exception, which 
was, that by the Statute there ought ta be an Addition, 


as is required by Stat. H. 5. and that here the Parties 


were named A. B. Merchant, C. D. Gent. E. T. Yeoman 


de paroch? de D. which ſays he, goes only to the laſt, and 


ſo not well 3 * 1 was nN ne. | 


: 


f "x" and, Progers 


IR Edw. Herbert argued this Term fo? the Plain- 


tiff, and endeavoured to make out thꝛee Things. 
Firſt, That the King was well intitled to the Office. 
Secondly, "TI luth an Intereſt will go to the Execu · 
tozs. 


"Thirdly, I the two-firlt Points ſhould be againſt him, 


yet that the Defendant hath no Title, fo2 that bis Let- 


ters Patent are void. *Tis' objected, that finding her 
Ideota naturalis & fic continuaverat per Spatium 8 Annor. 


is ill, becauſe this doth not Þ2ove her an Jdeot a Nati- 
vitate. 


Jn anſwering which, he conſiders what the Law would 


be, if the Office had found her an Jdeot from ſuch a 


Time only, and takes it the Law would be the lame; 
and ſays that the thꝛee Differences taken in Beverley's 
Caſe are, of an Jveot o: Fool natural, of a Non com- 
pos by the At and Uiſitation of God, 
tick, which he ſays ars not warranted-by the Statute de 
Przrogativa Regis, and that there is in Law no G2ound of 
Difference between an Jdeot, and one Non compos ; but 
the (ole Difference is between an Jdeot and a Lunatick ; 
and the Reaſon of it is, fo2 that 
lucida intervalla, which is a tem 
lees a Poſlibility, that as he is cured, and then relapſes, 
lo he map be cured, and no e, which is a G2ound 
of Difference in this Caſe, but none in the other ; but 
this Jefferies Chief Juſtice did not ſeem much to appꝛove. 


Os 


bozary Cure, the Law 


And Herbert ſaid that this Point might be left out of the 


Caſe, fo2 that the Office is well enough, and that the 
Cows à Nativitate are not neceſſaty; if the Office had 
found her fatua naturalis, it had been enough. 


A a It 


d ok a Luna⸗ 


the Lunatick injoying 
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Office is fo uncertain, that uo Title' appears, there a 
Melius inquirendum, 


Term. Tal = 2. K B. 


Jt the Office de uncertain, yet it will not be bol 
uct the beſt ſhall be taken fox the King: But where the 


but where a Title appears foz- the 
King, but tis not found in- what Degree, there the beſt 
Gall be taken fo2 the Ring ; and yet befoze the Statute 
of Ed. 6. if Office had found, de quo, vel de quibus, tene- 
menta przdifa tenentur, vet it ſhould have been fo2 the 


King, — be intended to be holven of bim; he cited 


Dyer 155, 162, 306. 

The Second Mueſtfon is, It the Jntereſt paſſes to the 
Executoꝛs; this he ſaid was not much inſiſted on, nap 
rather yielded by Hole, fo? tis not à bare Truſt, but a 
Truſt coupled with an Jntereſt, oz rather an Intereſt 
with a Trult tncivent to it; and the Dbjection that the 
King knows the Committee, but knows not who map 
be his Erecutoz, is the ſame in the Cale of an Execu⸗ 
to2 of an Executoz; and that an Executoz of an Exe⸗ 
to2 hath the Diſpoſal and owering of the Eſtate of the 
firſt Teſtatoz, fo2 as he repoſed a Confidence in the firſt 
Executo? ; fo2 the Management of his Eſtate; ſo did he 
in him fo2 chuſing a fit Perſon to oꝛder it alter his | 


Death. 


But Thirdly: he laid, Chat the Defendant' g Letters 
Patents are void, 'fo2 that between the Return of the 
Office and the Ozant of. Letters Patents, are but 15 
Days; and 18 H. 6.-enafts,' that there ſhould be a Month. 
fo2 that in the mean Time the Parties might come and 


tender a Traverſe; and in this Caſe two Traverſes 


might have been taken, one. by the Jdeot, that ſhe was 
not an Jdeot, and the other by any Perſon having a Ti⸗ 
tle to the Land; 6 &c. 
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T HIS Caſe having been ariueh: the Day. before 
by Sawyer Attorney, whoſe. Argument J could 


not hear; the next Day it was argued by Pollexfen for 
the Defendant, 


The Points he made were two, which ariſe from the 
P2oviſoes in the Settlement. 


Firſt Pzoviſo is, that Catharine ſhall marry by the Con- 


ſent of the Truſtees, to one that hall take upon him 


the Name of Firz-gerard, on elſe her Eſtate determine, 
and go t L_ Sic. ut — 1 t e 


ping one that took not upon bim the Name of Fitz- 


gerard. 


lyn, who took not on him the Mame of Fitz-gerard. 
Jt muſt be agreed, that we are Heir, and muſt have the 
Land, unleſs by this Deed we have foxfeited it. 


Secondly, Whether we have Title oz not, pet unleſs 


pou have Title, we ought to hold it. 
hat you argue againſt us, that we are bound to 


take Notice at our Peril of the Condition, and that by 
not taking the Mame we have bzoken it, affets pou as 


well as us; and ik we are bound, you are (o too; and 
you. have bzoken the Condition as well as we, by your 


Secondly, If Catharine hath loſt her Eſtate, yet whe- 
ther Letitia hath not likewiſe loſt hers, by marrying Frank- 


not taking upon you the Name, &c. fo2 you are within | 


the Pꝛobilo as well as we, which is, that the Heirs of 
the Body of Letitia, and every other Perſon to whom at 


any Time any Eſtate ſhall come by Uirtue of any Uſe 
hereby limited ſhall, &c. 


Say you, the Heirs of Leticia are the firſt that are 
bound to take upon them ; but the Anſwer is, that you 


are other Perſons than the Heirs of Letitia, and therefoze 
you are within the Mozos of the Pꝛoviſo; and J can- 
not appꝛehend any Reaſon why the Father chould oblige 
Catharine and her husband, and Letitia and her pus⸗ 
band ſhould not be obliged ; foz tis not p2obable he 


Aa 2 would 
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3 clog his Daughter moze than his Sitter, with the 


Pꝛeſet vation of his Name; fo that by the ſame Argue 
ment we ought to do ft, pott ought. 
To the Title of the Defendant, they ſay, 


Firſt, That- Default of Notice excuſes not in 8 


Foxſeiture ; for the Father hath not p2ovided that Notice 
>. cap oo given 3 and if he bad intended it, he would have 
one it. 


© - Anfrer. | This{s (aid-upon a Suppoſition, that the 
Law would not have made a Fozfeiture without Notice, 


fo tif it was u 'Foxfefture without Motice, then it Had 


been needieſs to have ozdered, that Notice thalt be given; 
ſo that to argue from hence the Law, it Miſt be ate 


tis no Foxfeiture without Motice. 
| Secondly, That as you take Motice of the Etate pou 
have, ſo you muft of the Duaiities and Terms you have 
your Effate upon. 

Anſwer. Jf this was not in the Caſe of an Deir be 
agrees ft, for taking as an Heir che ought to have'No- 


_ tice; but as 8 Purchaſer, as he takes Notice of the E⸗ 


ſtate, ſo ought he upon what Terms be bath it. 


Objection. That whereforver Notice is requiſite, the 
Law appoints a Perſon ta give it; but here no Perſon 


is appointed to give Notice, ſo infer no Notice is te- 


quiſite. 8 
Anſwer. Denies the Suppoſition ; and cited Topham's 
Caſe, who detained one after the Diſfolutton of Parlia- 


ment as he heard, by incertain Rumour, and Diſcourſe ; 


vet ſhall be excuſed, though no Perſon wag bound to 
give him Notice: So in the Common Caſe of one keep. 


ing a Dog uled to kill Sheep, he ſhall not be liable, 


till Motice given; yet no one bound to gibe him No- = 
tice. 
Next he conſidered the authozities urged on the other 


Side. 


termine the Eſtate without particular Notice thereof 

given. 
He laid that Corbet's Caſe in the 4 Rep. comes not 
to this Caſe, and put that Caſe, 8c. But — the 
| on⸗ 


As to the Caſes of Notice in Contracts, they tome 
not to this Caſe ; but the Point as to Notice is, whe- 
ther a Condition, oz conditional Limitation, hail de⸗ 


5 
g 
. 
0 


6 


Whttein three Things are-adſuvged, Firſt, Becauſe there 
being a Polibility after a Poſſibility; ergo, &c. Secondly, 
Becauſe there was a Fine and Ren claim. Thirdly, No 
Notice neceſſaty, becauſe no une appointes to give No: 
tüte. As to the firſt and third Pofat9, the Book ſays 
the Court was not agreed, te that is tio Atifhozity ; oz 
if any, it is againtf you, tes thet was a Remainder, 
and fo he in Refnainder bound to take Motfce, Se. 
Fon the Cote of Fry arid Porter. the Authozity there» 
of is great, and we ſubmit to it; but it comes not ta 
our Caſe, becauſe there the Devile is to one who was 
not Heir, but we are peir; there the Deviſee could have 
no Title, but by the Milt; but we have a Title fu this 
Caſe, without the Conveyance, which pou would de- 
ſtroy by the Convepance: CUe are in as pen without 
the Conveyance, and in a detter Condition than with it; 
and that where ont is to fozfeit an Eſtate, Notice ought 
to be upon a'Devile; he cited Palmer 164. 2 Cr. 56, 


617. FE HP | F 
Caſe is not avoived by ſaying two Points 


that comes nigheſt to this Caſe, is that of 1 Er. 15 


Frances's 
were abjudged, but that one was fufficient to ground 
the Judgment upon, and therefoze the other not of 

Weight 5 but this would take away the Althozity of 
all Caſes, where moze than one Point is reſolved. 

This Caſe of Frances meets with our Caſe in every 
Point, and they were no moe bound to give Notice than 
in this, fo that it is a full Authonty; ant in Fry and 
Porter's Caſe, by the Mame of Fry and Williams, (which 
lee Pollexf. 10, 11, 12.) All the Judges did agree that 

Point of Frances s Caſe ; ſo that Frances's Caſe ſfands 
not only upon its own Authozity, but upon the Alithozity 
of the Judges, in Fry and William's Caſe, Hale Chief 


Juſtice 
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Juſtice ſaid he ſhould make. no Doubt of. it, if tt bad 
been an Heir at Law; but ſay they, pou had Notice. 
CUhether we had Notice 02 not ſtands upon the Uer- 


ditt, which he recited ; now that ſhall be ſufficient Mo. 
tice which ſhall infozm the Party what to do, lo ag to be 


able to perfozm what he is required to do. 
In this Caſe ſhe was told che muſt marry with the 


Conſent of Truſlees ; but this was not by any Perſon 
certain, but only general Diſcourſe ; neither was ſhe told 


who were the Truſtees, ſo as to find them out to have 


thelp Conſent. --- 


Gpon the hole he thinks they baue the autboꝛity of 


theſe two Caſes fo2 them; and that as they hade a good 


Title by Law, ſo he hopes it is a better in Equitp, fo; 
that they are Heir, and have been guilty ok no Default, 
whereby the Eſtate ſhould be taken from them; to P2ays 


that the Judgment may be affirmed. | 


Cur' adviſar* vult. And afterwards the Court was una- 
nimouſly of an Opinion that the Judgment ought to be 


affirmed ; and ſaid. they could not. an "= wes 
from | Frances' Cale. 8 


In Chancery. 


B. hath thiee Mieces ; one of them takes Pus⸗ 
band, A. B. deviſes a Legacy to the Husband 


9. A 


and Mike, and the other Mieces equally ; the Queſtion in 
Chancery was, whether here ſhould be thzee Parts oz 
four; urged that being Tenants in Common, there ſhould 


be four Parts, as likewiſe that ſo it thould be adjudged 
by the Civil Law; and that in Chancery they govern Le: 
gacies by the Rule of the Civil Law, unleſs where it di⸗ 


realy contradicts the Common Law; but it was ruled by 


North Lord Keeper that there ſhould be but thee Parts, 
and that Hugband and Wife ſhould take but as one Per⸗ 
ſon accozding to the Rule of the Common Law; and the 
rather, koꝛ that the Legacy here was given in Reſpect of 
the Mike, and not of the n alſo. 


7 1 
Term. 
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Naben and Miecock. 


Neck ſhall pay for it; upon a Motion in Ar- 


=.” T HE Plaſutiff bzanght an Aden fur Caſe foe 
Z theſe Cows, Thou art a Clipper, and thy 


vinz and Charlton were of Opinion, that the Mods 
were actionable ; fo2 though Clipper is general, and may 
be intended a Clipper of Wool, Cloth, &c. pet the fol- 
lowing Mods per Jones and Charlton ſhew it to be in⸗ 
tended of Clipping, fo; which he ſhall be hanged, and that 
thy Neck ſhall pay for it, implies as much. Levinz held, 
that whether thy Neck ſhall pay for it, implies as much 
as thou ſhall be. hanged, oz not, oz only that he ſhall be 
ſet in the Pillozy ;. yet that it was a Scandal, and ation- 
able: And he (aid, he was kez incouraging Actions fox 
IUozds, and fo2 taking Wows in their natural, genuine 
aud uſual Senſe, and common Underttanding, and not ac- 
coding to the witty Conſtruttons: of. Lawyers, but ac- 
coding ta the Appzehenſion of By-Standers, &c. and 
Woms are the rather to be made actionable, ko; that a 


verbis ad verbera is uſual,, and Men will right themſelves 


by Foxce, when they cannot be rigbted by Law; not yet 
that every idle Mozd will bear an A&ion, as Son of a 
Whore, Raſcal, &c. and the Reaſon thereof is, koz that 


the By-Stauders- ſee them to be os of Heat, and 


ſo the Cauſe is viſible ; but when ſuch; Things are lain 


to one's Charge, whereof a By-Stander cannot rk 


reſt of Judgment, Jones Chief Juſtice, Le- 


© whether he is 5 01 not x. and yet e- iniliclouty 
ſaſd when he is not guilty, theſe ought to be fncouraged : 


was cited, where the Wozos were, Thou art a Clipper, 


and ſhalt be hanged which eye: adjupged to be action- 
_ﬀ 


Herring and ; Brown 5 Abe 


HIS Caſe was argued this Term by Finch So- 

- licito2- fo2 the Platntiff,-any Pemberton foz the 
Defendant. J did not hear the firſk Part of the Solici- 
tor's Argument ; but he made a Difference between a 
Foxfeiture committed by Tenant fo2 Life only, and be: 
tween an Ad committed by him who is Tenant koz Life 
with Power of Revocation z. foz the Reaſon of Foz, 
keiture in Tenant fo2 Like, by making a Feoffment, 
&c; is hig Pꝛeſumption in doing an Ax, in Diſaffirmance 


bk the Reverſioi ; and therefoze if he join the Miſe upon 


the mere Right,” though the Plaintiff do not recover, 
pet tis a Forfeiture 3 but in our Cale the Eſtate ka 
Like was accompantey/ with a Power ok Revocation, ſo 
that” he was Owner of the Land, and the Act that he 
doth, is in Purſuance of his Ownerſhip ; wherefoze. ta 
tonſtrue that to be a Foxfeiture would be ertream hatd, 
und eſpectally when the Declaration of the Uſes comes, 
which ſhall be taken as one Conveyance, 8&c. 
Pemberton. Jt is 'agteed that the Fine alone without 
the Deed, no2 the Deed without the Fine, could not have 
executed this Power; but that which is contended foz, 
is, that they ſhall be taken together, & quæ non proſunt 
ſingula, juncta juvant, fo2 that in the Epe of the Law 
they are but one Conveyance, Till the Deed of Decla- 
ration came, the Eſtate paſſed by the Fine alone, ko; a 
Fine of it ſelf is Cufficient to paſs an Eſfate, with the 
Aſſiſtance of any other Conveyance ; and ſo it appears 
by the Pleading of a Fine, which is, Quidam finis ſe le- 
vavit; and ſince the Statute of Uſes, it veſts immedi⸗ 
ately ; ff no Conſideration, then to the Uſe of the Co- 
. nuſo2-; ff a Conſideration, then to the Uſe of the Conu⸗ 
fee: And fo? the Quickneſs and Cigour of the Dperation 
of a Fine, he cited 4 Rep. Zh: I 
b 


And a Caſe lately adjudged between Walker and Beavour 


e 
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ſince the Statute of Uſes when a Fine is levted to an 
Uſe ? why, becauſe of the Quickneſs of its Operation. 
and its Geſting. 

pe likewiſe asked, why a Sargdth/ and Sale cannot 
be to an Uſe,” but f02 the fame Reaſon ? and theſe he ſays 
are ſucierit: Gzoinids to warrant him to conclude that 
the Eſtate veſts immediately by the Fine: It tt chould 
expect, after levying the Fine, how long ſhould it erpett ? 


- foz a Week; why not fo2 two? why not kon two Months ? 


why not foz two Pears? if till a Deed of Declaration; 

| how if there could de no Deer? It ſeems plain that 
the next in Remainder might have pleaded the Fine was 
to his Uſe, and therekoze J hope J have -G2zound enough 
to ſay the Eſtate paſſed bekoze the Indenture, kk not, in 


whom ſhall it be in the mean Titne, not in the Conuſee. he 
is only an Inſtrument, and the Statute executes all our 
of him, there being no Conſideration ; therefoze it muſt 


be in the Conuſoz. - The next Queſtion is, if the Power 
ok Revocation be deſtrop'd: Me laid, that a Power of 

Revocation coupled with an Eſtate, is fuch an Heredita- 
ment, as is deſtroy d by a Fine, oz a Feoffment, koz Lt- 


very is of ſo high a Nature, that it extinguiſhes the 


Power and all Claims in him that makes it, 1 Rep. 111. 


Suppoſe in this Cale at Bar, Sir John Williams and 


Cary had joined fn a Feoffment, as in Albany's Cale ; 
will any Man ſap this had not deſtroyed his Power, as 


* as that did in Albany's Caſe? Mill a Feoffment do 


; And will not a prong And if the Power had been 
debe by a Feoffment, will a ſubſequent Deed revive 
it again. 

But tis objected, That ik the Intention of the Par⸗ 
ties ſhall appear to have been, that the Conuſoz intended 
to have his Land again, having a Power over it, then 
your Lordſhip will over-look all mean Circumſtances. 
Anſwered. 19 there any Thing here that is not in Chri- 
ſtopher Digg's Caſe, pet there it w3uld not, he had Pow: 
er over the Land, and intended to have it again, vet 

could not. 

Ik it be ſo, that the Eſtate is altered by the Fine a- 
lone, without any Deed, and the Power of Revocation 
gone, then there was no Revocation at all, and the Fine 


pe asked the Reaſon, why a Quid j juris [aa lies not, 


B b wzougbt 
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wo 0 a Fi keiture; and it the Remainder-man bad ner 
Uthe by eclaration purge the „Forkeiture. 
ion Hliams, that tis not found that 
the Fine was Tile to ertinguith the Power... 

Anſwer. Cis true, but when an act is done h 
amaunts to an Extinguiſhment, . Hall the Court inquire 
what was the Intention; that would be hard: what Pin 
tian doth appear in Albany's Caſe, 02 Di 888 Caſe? 

That which is the great Objection is, 

That though theſe. of themſelves would not make a 
Declaration, pet together they have all the . 
required to make; a Revscation, and ſo it amounts to a 
Revocation; and koi that Gibbon and Lee and Scoop's 
Cales are cited, .&c.; which he agreed to be good Law. 

But be put this Diference, where an dd is wholly 
imperfect of U it ſelf, but is to Fe its Perfection from 
a ſubſequent Act ; there of Mecellity they muſt be taken 
as one intire Conveyance, as Covenant to ſuffer a Recs 
very, 02 levy a Fine; when it is done, it is but one Con- 
veyance , ſa is a Covenant ko kurther Alſurance, and 
Aſſurance after made. 

And there is no Jncongruity, that an imperfect Thing 
ſhould wait kor its Perkeckion from a ſubſequent Ad, fo? 
nothing paſles in the mean Time; and fo is Seymor's 

Caſe, 10 Rep. 

But where the firſt Act is of ſufficient Ability to paſs 
an Eſtate, the Law will not expeck a future Act, "_ 


to (ome collateral Purpoſes it would paſs it ſtronger : 5 
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in Seymor's Caſe likewiſe. | 

Þe acknowledged that where many Acts are done, 
dome fozmer, and ſome later, and all ſufficient ; that be- 
tween the Parties they are good as in Cromwell 8 Caſe, 
and thall be deemed as one Conveyance. 

But as to a Stranger's Intereſt, when it comes to 
be material by which Deed it paſſes, 92 if by any, the 
Courts have conſidered them apart fo2 Advantage of a 
Stranger; as in Hind's Caſe, 4 Rep. and the like was 
in the Caſe of Seymor when it came to be conſidered; as 
to the Remainder, it was conſidered by which of the 
Deeds it paſſed; the Caſe will be lo here. Ik you had 
M2. John Cary and Sir John Williams here, you would 
take them as one Conveyance ; but when you have a 

— Stranger 


[= 
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ranger 1 700 will take them apatt. 1'Tis but a x Fiction 


in Law, which will not work a Wrong: to a third Per: 
ſon; as to Dowman's Caſe; he ſaid that without Doubt 
when the Parties have been lo {mpzovident as to leby a 
Fine without declaring an Uſe, that the Deed after will 


be a Signification of the Jntent- of the Parties at the 


Time of levping the Fine, and thep wil be eſtopped to 
lay the contrary z but pet he lalth that Book ſays' there 
may be an Averment againſt ſuch Declaration. 


e thinks he map grant the Authozities on the other 


Side, and as to Wixſon and:Garret's. Caſe it differs from 


this z fo2 in that Caſe there could nothing paſs by the 
Deed befoze the Fine, 8c: but here it map befoze the 
Deed, and why it ſhould is-a'Riddle ; tis true the Court 
hath generally Regard to: the Intention of the Parties 
as in Bredon's:Caſez but here is the Jntereſt of a third 


Perſon to be veveſted, and chall the Intention here ever 
com 


like any other Cale ; wherefoze he pꝛays Judgwe 
Cur. adviſar. vult; and afterwards adjudged that t 
of Revocation was extinct accowi 
Pollexfen and Pemberton; but this 
in this Point in the Exchequer-Chamber, | 4 — 27 8 4 
Jac. 2. per ſix Judges F r n e en ee 


ent, &c. 
Power 
to the Argument of 


| Ancaſinis, 


4 NE ſeiſed of an- Houſe in Fee, rented a Barn 
and Stable of Parker, which was in the Occu⸗ 


pation of Parker, together. with another, Houſe, and this 


and then he bought the 
Barn and Stable, and occupied it with his antient Houle, 


he was Tenant to fo? 11 Years z 


and then he purchaſes Parker's Houſe, -Aftet this he 
makes his Will, and deviſes to his Wife the Yeſſuage 
where he then dwelt, and the Pards, Oardens, and Dut- 
houſes, with ail Appurtenances thereunto belonging fox 
Life, and after to his Son. And then he further gives 


to his Wife all that Meſſuage oz Tenement, which he 


purchaſed of Parker, with the Gardens and other Appur⸗ 
tenancen, as ther are awe” 2 B. in the ae any 
2 cette 


in Aue? it cannot, therekoze it muſt be wholly fn- 
ſignificant ; the Caſe ſtands ſingle ok it ſelf, and is not 


udgment was'reverſed 


— INDES 


F ren BPR 


——— — 


—ͤ—ñ— — —— 


n ed 1 r 
—— 


8 — — — 
— EE. pens 
— ex cr — 
— — +4 


— — 
. 


— — — — ö — > 1 - * 322 _ ——x ö — 9 = | o = _ 
NBER GE han; au ny es 3 moat 28-fa,5! — — SIO 

* wo 4 7 * Cs — 82 2 - * — - — = 1 

l — * a : a - * 4 >, _—_ = 


K 2 2 2 r SR 
.: — Dt > . er" PPE: 0 * 2 N 
. 245 — —t— — — — 26. a ——— 22 
we « 

„ 


Tem Trin. 360 Car A0 ry K 


Octupation ol A B. B. C. Kee, dot ber Life, and alter to 
his Daughter; and the Queſtion upon a ſpecial Verdict 


— — 


was, which of them ſhould have the Barn and Stable. 
Holt atrguen that the Barn and Stable 'paſſed as Part 

= the Houſe: in Poſſeſſion, becauſe it is now become Part 
of the Paule; fo ik one bath an Houſe,” and purchaſe 

Land to it, and makes it a Garden, and lays it to his 


Houſe, tho it were not oziginally belonging to his Houſe, 


it is now become Part of his Meſluage, being occupied 
together with it, by one that had a permament Effate in 
the Land, 2 Cr. 121, 12. and the Uſing it and Enjoping 


tit together is a ſuflictent Reputation to make it paſs fo; 


with the Houſe to his Son, foz in this Part ok his 


Part of the Poule, and all People will take it as Patt. 
6-Rep. 65. 1 Cr: 308. Sid. 1% 


bis Intent was that the Barn and Stable ould paſs 


Will, he ſaich and all Outhouſes, fo that though Mel: 
ſuage in Strineſs of Law will carry Yards, Backſives, 
Ozchards, Barng, Stables, &c. pet he added Duthoules 
to make his Intention plain; and when he deviſes the 
other pouſe, he omits to ay Duthoules, but lays in the 


- Tenure oz Ocrupation of A. B. &c. and the Barn and 


Stable were not then in ehe Tenure of A. B. &c. where⸗ 


foze he piaped Judgment koz the Plaintiff; *twas argued 
fo: the Defendant by Pollexfen ; but the Court clearly of 


a (pectal Qerdit, 


Opinion againſt him, and adjudged * the Plaintiff upon 


Anenpmus. 


ten Ar upon a Invgment fn an intettoz 
Court in Ireland, and Judgment reverſed ; fo: 
that cher declared by Bill in Cuſtodia Mareſchalli, dc. and 

the Court hong hot F Wow it to be n 
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"HIS was a rarit of Erroz out of 0 B. "hy a 
Judgment there, upon a ſpecial: Uerdi#, wherein 
the Tate was thus: Sie James Bags betame Accomptant 
to King Charles 1. and after acknowledged a Recognt- 
zance, "and then his Lands are ertended at the King's 
Suit, and after the Kihg grants the Extent to A. B. 
and his Hefrs ; and afterwards' the Ad of Oblivion 18 
made, and then is there a Slit in the Exchequer, and up⸗ 
on Conkeſſion ok the Attozney; Judgment there js given, 
that the Extent be diſcharged ; whereupon the Cönulee 
enters; and ik his Entry be lawful is the Queſtion. 


Firſt Queſtion-bere is, N the Debt be varted by, the 
At of Parliament 8 


Secondly, Jf it be ſo, being granted to a und Perſon | 


_ before the Gt of Oblivion came. 
Dk How far the Judgment Ip't the Exhehji x, af- 
fects ii n | 
He ſalth that the At "hath diſcharged 
that ariſes from 5, 7, and 10 Paragraphs 
which ſee ; he cited the 2 R 3. 8. 11 fl. 25 ms 15 


& 16 Car. 3. Rot. 694.” Löck and Bebe fo R ih 
ſee, Sid. 264. ers 05001360017 0 Ub: 85 þ 


An Extent makes ns Alterstfen, fo 7 remiſs: a Debt 


ſtill; and ik the Debt be' releaſed, een 8. 
The great Doubt is upon the 10th Para 
Exception therein, but he Would have - 


13 Car. 2. cap. 3. Bit whether the Gzant over hath pye- 

vented it, oz not; pet he taueg the Gant it ſelf to be 
void; foz the King granting fo A. B and his Heirs, 
not taking Notite of his Debt eꝛ Extent, he is deceived; 


and being decefved- in Fat in Lum, bis Grant {s old. 


1 Rep. 53. Hob. 230. 
Jf the Gzant 'of the Extent be void. then tis barred 


bp the get. if good. though it be granted over, it re- 


mains a Debt fill ; fo? 75 Debt is dne Thing, and the 
Crtent is another; foꝛ a tommon Perſon' may grant 


Land: extended. but nor the Debt, becgule tis a Choſe 


in Action: Suppoſe there were general THows which 
world carry the Debt, vet being Watter of Pyerogarive, 


4 


x Dove, 0 


und t 
1 0 plained be 


it 


— the. 


PO SET OI "2" * 


Term. Trin. 36 Gant, < B. 


"it ought to be particularly exptefſed. Com. 336. Hob. 143, 


Force, pour Lord 
not to controvert it. 


» 


144. Then the granting the Lands over will not be any 


 Hindzance, but the King may bar the Debt. 1 Cr. 214; 


ones 238, 

} Thirdly, Suppoſing it not gone, pet the Extent is 

not diſcharged by. the Judgment, which ſo long as in 
ip will take ſo much Notice of it, as 


Pollexfen ſpeaks firſt to the Judgment fn the Erche- 
quer, which he thinks affets- not this Cale; but the 
Confeſſion of the Attozmey leaves it upon the ſame Foot 
8s it was, that is, it remains intire to be conſidered whe⸗ 
ther pardoned op the Act of Dblivion, oꝛ not; the Con- 


keſlion of the attoznep notwithſtanding. 


pe (aſd he would not controvert, whether the King's 


SGzant be good 02 not, 02 whether if he grants the Er⸗ 
tent, that yet be may not pardon the Debt, but takes 


them to be as Py. Holt ſays. 
But the Point is, CUhether the Debt 02 Extent upon 


it be pardoned oz not by the Act ok Parliament. 


Tho tit be true that the Title of the Plantiff be pꝛece. 
dent to the Extent in the Erchequer, yet J. B. became 
Accomptant to the King long before the Recognizance 
acknowledged. 


JE any Thing in the at diſcharge the Debt, it muff 


be the Clauſes mentioned by Mz. Holt, and then the next 


Rebellion; ſo that Penalties and Forfeitures muſt be meant 


Queſtion will be upon Conſtrution of thoſe Clauſes ; and he 
ſaith, that they ſhall-not be taken accozding to the gene⸗ 


ral Mods; but Sum or Sums of Money ſhall be taken 


ok like Nature, with Penalties or —.— which muſt 
be meant in Relation to the Writs, it being the Intent 
ok that Act to bury in Dblivion all Things relating to the 


of Penalties and Forfeitures incurred by Reaſon of the 
Rebellion and Ads, Intruſtons and Dffences committed 


in that Time, and not to Debts due to the King pꝛece⸗ 


ding, no moze than if the King had pawned Jewels be. 
foze the Mar, and then this Act had come; it ſhall not 
be intended to be meant of Debts 02 Sums due to the 
King upon ſuch Accounts. The Caſe of Lock and 
Hetherington held a long Debate, and Windham Jultice 


was againſt the Reſolution to the laſt; and if it was a 
Queſtion then, whether a Debt due to one Felo de ſe, 


| By and 


he much — when 4 is; a Debt oy to: the 
King. befoze the (Mar; and in the Caſe = Lock 1 was 
within the WIs2ds:borſeituxe,, &c. 1 Or. 3 


But i fuppoſe the general Mods would ena it, 


yet he takes it; that the — doth: except it, and 
thereof the Mods are, NR e. 


Though this ga further, and be an Account ciated, pet 
the Account being excepted, all Things * upon 
it are excepted and fo? this he cited 6 Rep. 1 


. But 
_ (ay they that is not a general'Claule; but goes; to ſuch a 


Time. The Queſtion is, whether that Exception to 

30 Jan. 1642. goes but to a later Clauſe, bp the Interpo⸗ 

ſition of che Mods, oz, &c. It is a Glauſe: by it ſeii and 

the Subject Matter ſhewe it; ko: Sequeſtrations began 

about that Cime; do that upon the: whole: Matter he 

kee that Judgment may * Wert W it way al⸗ 
1 "of yf 


; 4 


Leman At Backyell, 


"ror upon 1 Judgment in C. R in Replevin, where | 


| the Caſe was, John Canon ſeiſed of the ano? 
ok Blackden, which 19 jan. conſiſted of Services, de⸗ 
meln, and fifty Copphold Tenements, did grant to Rolt 


the Moietp of twenty of them, &c. and afterwards 4 Cr. 
1. did confirm his kozmer Gzant, and granted the Moiety 
Rolt s Eſtate came to M. Canon's Eſtate 


of the Mano. 
to N. and they hold a Court, and join in a Gzant of 
the Coppholds; and whether this be a good Gzant, is 
the Queſtion. Pollexfen fo2 the Plaintiff below, and in 
the Urit of Erroz: He ſaſd that in C. B. it was never 
argued fo2 his Client, but either thzough the Negligence 

of the Attoznep, oz fo2 ſome other Cauſe, Judgment was 
had againſt him, without any Argument oz Defence ; (0 
that it comes befoze the Court ut res integra. 


Nothing can hinder this from being a good Gzant, but 


the Gzants which have been of the Yano. 
©! ant. 


'Twas 


He pꝛemiſen firſt, how the Manoz ſtood befoze any 


' 12 4 22 8 
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nements; and as to the other Thirty they remain as they 


"Twas a compleat Ban? before: the Dan PR Role 


while it was ſuch a Mand, it had two Courts, Hirſt 


A Court of Freeholders, wherein they are Judges. 
condly, A Copphold Court, 1 Inſt; 58. The Mano; — 
ing this, by the Gzant of a Motety of twenty Copp⸗ 
holds, the Freehold Part ot the Mano is not —— 
but only a Moiety of twenty Coppholds; which being all 


that was granted, what Effect hach it 8 whp after. the 


Grant, a Copphold Court might be held fox twenty Ce. 


were before 3 but as to the Poiety of twenty Tene: 

— they might come and keep Courts alone, and 
ant Moletie. 

— the intire Intereſt of twenty Copybolds bad 


been granted, then they might have held Courts, 4 Rep. 


26, 27. and the Difference is between one Tenement 
being granted, and mow ; 'fo2 if moze than one be grant⸗ 


ed, then the Gzantee map hold Courts, and make Ad- 


mittances, this being koz the Benefit of the Tenants, 


4 Rep. 27. 3 Cr. 10a, 661. and fo2 all that which is ſaid 


by M2. Juſt. Crook, 
good in Law; ſo that if it had been of twenty Copy: 


3 Cr. 102. pet Melwick's Caſe is 


holds, it had been good, but this is of a Botety : Sup: 


poſe it had been of a Moilety of all, then they had been 
Tenants in Common, and might have joined in keeping 
Courts; ik lo, why not when a Poiety of Twenty is 
granted. Holt econtra. 
The Queſtion is, It all theſe Lands are Part of the 
Mano? of Blackden, fo2 tis agreed Part is: The Motety 
of them is atually ſevered from the Mano, fo2 the Free- 
hold of Copyholds is Part of the Demelne ok the Pa⸗ 
no2, and ſo fs the Pleading. 
Jf one grant away any Part of the Demeſne fn Fee, 
they are ſevered from the Yano, and can never be Part 


of it again, 6 Rep. 65. though it de but kan an In- 


ſlant. 

Then the Queftion will be, whether the Mano? can 
be devided? it cannot, 6 Rep. 65. by Act of the Party; 
and the Reaſon will be the fame of Freehold and Copp⸗ 
hold, fo2 a Manoz muſt be Time out of wk and can- 


not be created at this Day. 


I To pe 


D "Trim. ITT Canis G. 


th 
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and 'Tenements, an 


* on his Death: beds bp 
a9 [low dete th 15 


perten Sftare 24 and be⸗ 
Clif -toneuparive bh ve ethers 


wh iring after my Den PH thefefore 1 am volved 
o fre iy nothing but What my Father gave Hint by 
his 1 give” af] ny Eſtste te m. Wie; eh tens 


found ſpetick, and the Diteſiſmis were, k F T 
Firſt, Tüibat parſed 9 chen Bertl, whet Lands 

oz Tenements, 4 only ve perſonal Edge? 

Jf the Lands pals, then | 

an Effate f02 Life; o in fees 

He gabe all his Effate - to his Wie 1 Flow this is by 

a nuncupative Mil, ſo that tig not ſuppoztty by the 

Stature of H. 8. but meetly by 90 To06w 5 then vhe- 


— 


cher when he fays aff my Effate, tis thall erte 46 


all real and perſonal, is the Aussios ; he thinus not. 
All my Eſtate, iS 6 good em c Comme LAs, f6 
paſs the — Etta 
- conffrue ft upon the Cuftor, there delng no appetend Im 
tent to convey by the Cuffons ; and otherwiſe the Moes 
wilt have a double Conffre#ion, both won the Common 
Law and the Cufforfe ; he sites the Cale 6f Bowen 
und Milbank z now reportes by Kd. 191. 
But fuppoſing in this Caſe the peu Houls paſs; the 
next Queſtion 5 whor Ettate # dd he Lone eibes fis 
moe paſſed than an Eftate fo? Life, Fox the {0s 1 
ſtate in a Mill heth two Cenſic stens, tometimes (o: 


the Land it feff, wi Reſpect ts he Davlſty of h 


=” 


warn; y 4e i u. Galt 5 


A Cittze pr 1 of lite hey! of 14086 


R. bes was oel tt LAW) 


h what Niteten, 100 3 | 


then your 1674p m net 


197 


9 ; 


— — 


and Perſonal. | 


Effate, as whether be bath it am Life, 02 in Fee, dee ome: 
times it is taken fo the Qualitycof his Eſtate, as an &. 
ſtate in Fee, &. and therekoze it would be batd $0 Viſin- 
herit an peir, without an pare Intent, 1 Cr. 44 407; 


449. Roll, Eſtate 934. Germain verſ., Germain; and fn 

that: Caſe was ruled by Reaſon of the Mod Paying 
.\Pollexfen ſaid that a Müll nuncupative being i 

roller by Uirtue; of the Cuſtom, is all one as a _— 


ill. 


The Wozws in this Caſe ſhew the Meaning of the 


Teſtatoz to be, that a Fee ſhould, pals ; fo? firſt he ſaith 
negatively, 1 hear, &c. which i 4 full Declaration that 


J. R. who is bis Heir ſhall have nothing; and then afficma 
tively, I give all my, Eſtate, to my Wifſe 


The Wow Eſtate: doth comprehend, all: that. | a Wan 


: bath Pꝛoperty oz: Dwnerſhip 4 and is divided into real 


and perſonal ; ik ſit had been all my real Eſtate, then 

that only had paſſed ; ik it bad been all my perſonal E- 
ſtate, only that had paſſed, but all his Eſtate compzehends 
both Real and Perſonal ; as a. Releaſe. ot Adions Real 
goes to no more, ſo of ations Perſonal ; but a Releaſe 
of all Panner of- Attons: extends to all Attions Rea 


Eſtate ſometimes contains ti the Subſtance - of the Land, 2 
and ſometimes the Quantity of. the Eſtate ; ſo that in 


legal and common Parlance, it carries the Quantity and 


Subſtance, 
This being the Senſe of the Wow Eſtate, and it cats 
wing with it all the Effate, which he had in the Land, 
'tis as much as if he had deviſed the Fee-ſimple, he ha- 
ving a Fee, 1 Cr. 447, 449. the Reaſon of that Caſe is 


beſt ſeen in Roll, 415, 11. as to the Caſe of Germain, 


Roll, Eſtate 834. Stile 297. the Wows paying my Debts 
and Legacies make not the Wo Eſtate carry moze than 
it would do otherwiſe, but may make it a Fee, &c. if it do 
paſs ; he cited the Caſe of Wilſon and Robinſon, Mod. 
Rep. 100. where one deviſed all his Lands, Right and E- 
ſtate ; this pafſed a Fee by the Opinion ok the Court, 


though it was not adjudged by Reaſon of a Fault in the 


ſpecial Uerdi#. And in the Caſe of Bowman and 


Milbank, Twiſden was of Opinion that his Lands paſſed ; 
but the other Juſtices againſt him, fo2 that all had not 

any Subſtantive, to which it dfd relate, but might be o 
4 is 


** D 
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his — all bis Goods, &c. 02 any Thing elle: : The 
Court inclined pro defendente. In the Caſe of Carter 
and Horner, Paſch. 4 W. & M. Northey affirmed this 
Caſe to be adjudged, That all paſſed to the Mike in Fee, 


and that it 2 8 eee ex: 5 as 
ſcientia, 55 


tr Thomas" At 5 . 


} £ . 
* 4 > © 75 La 1 4 
by 4 7 ” * 
9 9 * 


8. OIR Thomas Armſtrong 
Treaſon, was bought to the Bar of R. B. and 


there appoſed, wherefoze Execution ſhould not be award⸗ 


_ ed; he anſweted: he was out of the Realm at the Time 
of the Exigent; &c.” und pꝛayed Counſel; which the Court 
dented, and ſaid: they could not take Motice ot it ; then 
he deſired the Statute 5 & 6 Ed. 6. c. 11, might be read, 
which was done; and then he ſaid the Pear was expired, 
and pꝛaped a Trial: but the Court told him he had _ 
yielded himſelf to the Chief Juſtice within the Pear, (0 


was not within the Pꝛoviſo; he anſwered that of late he 


was confined, and could not, and that he might have 
yielded himſelf if he had been at Liberty ; but the Court 
over-ruled him, and made a Rule foz his Execution, 
on Friday following, no Judgment being given in 


Court. This ſeems to be a Caſe of the - firſt Inſtance, 
c&c durus ſermo. 1 


ö pap; I; 3 —— es.acwwans 


Anonymus. Y 


9. A cm ſur Caſe ſur Afumpſie, . the Defendant. 


pleads Non aſſumpſit; any upon Evidence gave 


the Statute of Gaming in Evidence, and allowed by Jef. 


feries Chief Juſtice ; otherwiſe it ſeems, if it had been 
Debt upon a Bond, &c. hen it ought to be pleaded. 


. —-T] 


being outlawed fo? bind 


1 
3 
7 
<Y 


(Op 


juries 


ſo of an Al- 


. 


% 


* 


2 


ice 


14 
* 5 
Þ * 


i 


ief Ju 


* 


4 


2 


8 
mY 


7 


es Ch 


* 
= — — 
4 : 
4 
1 T 


* 


Jeſter 


* 


eco 


riage; the Counſel foz the Dekendant offered, 
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3 Attorney General koz the 1 ns 
This is an Action ſur Caſe bzoacht by the 


Maintiſf 


againſt the Defendant, and comes vere. _— 


mY the Plaintift to the Defendant S"Plea of 


{4 7 A ET RA 
De put it as a Caſe, and ſaid it was no' moje than 
this, 227 70 ie Bad 1 Gil 3c: 


Ebe King by Patent dated in day; Amn 17 W his 
Reign, reciting the Statute ut Querh lz Ataht® to the 


Company the ſdle Transe within duch a Peeimt, ertlu⸗ 
five to the reſt of bis Subjects ; andi Patent Foz 


a.ſolg Crade in the Eaftrlodies with: P1oFbſtion' ts E 
thers, de gend zor net, 49 the firſt Gosen... 
The Second Queſtion is At turn 
whether the Amton lies. % 04h) 117 000 
He ſhall not maintain that the ung dy' thelp Letters 
Detents ig bound: from: licenſing i others ko tune; (the 
Judges heid plainly the King: is nde bognv;: ut may 
grant Licence to rr but that others tler Ucenſe 
are bound 13.1 41 10 — rk rte! non £1: 
The Matter to: Fopeigu Trave -Jifivels, 
doth not oblige; bim to enter into /Cotilderation of ther 


dave made it: neteſſary. uh 27 
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what and how many Trades they pleaſe, fo it be with: 


lame, where a Fair, 8c. is ereted, and where granted 


Manufacture, as by . 


Inland 
All Trave is 02 £3 men, and other Artificers. 


Foreign) ( Merchandize. 


pusbandmen, Artificers, and ſuch like, map exerciſe 


out Annopance to others. 
But Inland Merchandize lies under ſeveral Reſtraints 


at Common Law, as of Jngrofling ; and was confined 


to certain Places, as Cities and Towns. 
No Aﬀſembly fo: Buying 02 Selling could be without 

Licence; all Markets and Fairs are derived from the 

Crown, and depend upon it, and map be fozfeited to it. 
The Inland Trader might Cell in 4 Shops, but 


could not hold Afﬀſemblies ko: Trades without Licence. 


Theſe Licences when granted cannot be repealed without 
Cauſe -of Foxfeiture 3- and he takes the Law to be the 


a Subject, kot all Subjects have Right to trade 


The Realon o of. the Law herein is to pꝛeletbe the pub⸗ 
lick Peace, to pꝛevent Frauds and Abuſe, and Oppꝛeſſion 


of the People; and therefoze ok common Right a 
Court of er is mn to them, kor * 


of ſuch Abuſes. 


He laid there was anot © Reſtrition of Inland get 
chandize, by Cuſtom at Foreign bought and Foreign ſold. 

By a Record! in H. 111.'s . 22 appears that the Ab- 
bot of, &c. in Lincolnſhire, under the Colour of ſelling 


the Fruits and Pꝛoſits of their 'Demeſne, bought and 
ſold ſeveral other Things not ariſing thereon; upon this 
à Pꝛohibition went to him not to . exerciſe Werchandi 


Tt, 
whereby it appears that at Common Law the King did 


reſtrain in ſome Caſes the Exerciſe of Inland Perchanotze. 
Secondly, pe viewed Foreign Crade. 


At Common Law there are two Sozt of Foreigners, 


Alien Amy, and Alien Enemy, neither can there be any 


other Fozeigner-; it Queſtion ariſe, if one be Alien Amy, 

oz Alien Enemy, it is to be tried by the Leagues, which 

are, 02 ſhould be of: Recozd in Chancerp. 9 Rep. 37. 
As to Trade with Alien Friends, it map be fit to'dif- 


= courſe how far one Nation is bound to trade with ano- 


ther, and cited Bodin de Rep. lib. 1. cap. 7. and * 
3 b 


— 


Ter erm, r. Mich 0 TY KR. . 1 
tis lawful to forbid. a Foxigner to nter the Bowers, 
and to koꝛte him out, thong no Mar on Foot; and 
this may be done leaſt the Manners ok Supjetts be co2- 
rupted, oz in Times of Peſtilence, &c. and he faith this 
is: no moꝛe than wat che Gammon; Law ſpake, and that 
bekoze the Statue of Magus Charta, all Merchants 
Strangers did cane: in with - Cafe 'Conduis ' hither, and 
that the Statute:tgza generai fate Conduct; and the Con⸗ 
firufion which Coke makes, that the Pꝛobibttion ought 
to be by Parliament, is contrary to all Authority Cand 

wIthpatanyy: an appears:;by;the 23 of H. 8. Dort. Rot. 
Clauſe, 24'H; 3+;Dors. :and;:there habe been like Pzo- 
N in all Ring 8 Reigus to menen Foxeigners 
to epart. > 9] ern an 1699 gan 

_ This: might further. appear by ſeveral. Statutes fo2 
Maintenance. of: ſale Conduſfs. 20 H. 67 cap. 11. Pol⸗ 
den in Horn and Joys Caſe, the King might by Com- 
mon Law inhibit: bis Subjects krom trading with Fo⸗ 
teigners; do from going beyond Sea. Rot. Clanſe 7 E. 
2. Rot. Clauſe 41 E. 3. Membran. 24. (Urits* were ſent 
to maritime Towns to take Care ok Subjects going a⸗ 
bꝛoad, except, Sc. :fo that befoze the bre N 2. lt was 

penal to go beyond Sen. 

Py that Statute thee Perſons are FLEE, Firſt, 
Lows. Secondly,” True and notable Merchants. Third: 
ly, Soldiers ; but yet this Statute gives them no Li- 
berty they had not befoze; but onlp exempts them from 
the Penalty, Nec. bekoze that; Statute Lows: might bave 
been prohibited ; as fo2 Soldiers tis plain they could not 
without the King's Leave, and ever ſince that Statute 
Lows have not taken a Palspozt, but a Licence under 
the Privy Seal oz Signet : As fo2 Merchants, they were 
the Merchants of the Staple, made and provided koz by 
the Statute-ſtaple, and (wom to obſerve the Laws of 

the Staple, _ 

Two Sozts of Merchants were oziginally taken No 
tice of, viz. Adventurers, and of the Staple, theſe Mer- 
chants of the Staple were only bound to take Paſl⸗ 

po2ts ; but they were reſtrained from all Places but the 
Staple. H. 24 E. 3. Rot. 35. in Theſauro; there is an 
Inkozmation againſt ſeveral fo2 not returning upon the 
King's Command from Rome, Moor 10g, 


Þence 


TT —— 
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ſo In that the tesmon Law: gade, 
wy x: and this is [Fitzherbort's Weaning, 


the that "Liberty which one, Subject hath to 80 * de 


ok the Aid of dis Suden s. 


8s alt inte France, & c. 


——— in_the common Lato und awe! 
Subject a Right us Feign Trade, fete n MD 6 
hove 59 fall Bight/'T6 That whit another om inder bit 
um- $f un $55 nenne deen 10:13 
ves tutth B. & 6. in to be intadtd oniyg thut lt one 
at: Common Law went beyoed'So8 fop-Perchandi3e; oy 
Travel, oꝛ other Cuute, he wall * r 15 


4 


and 44 
che Opinion "df: ehe Jurgen dig Cetempopurtes: une fir 


Dyer 163, 2961 tis not 


u upon te Rig de. din 0 
Permi mon. do that it 


as no Offence 11 the ve 5 1 

* is 
but a Permiſſion, and that no moze koz Trade than fo 
any other Cauſe. Chia Permimon of the Common Law i o 
the feaſt: Sozt; and no mofe than à bote Jmpuntty; und 


the 
mition, enn then all that ee Common Law! imp 


_ ol another; is an Exruſe ko? Trials, till a No- 
bibttton: Though the Common Law did not Pohibit 
the going uon, it did diſconntinancs it. 3 Cy. 3. 56. 
ron anm eme wo Abꝛoad wirhont Licence, and have Jl: 
fue; the -Yſſae in un Mien and ſhall not inherit; and the 
Reaſon of the Law herein is, eit the King 5% is 
bound to dekend the Realms de r though the Want 


Beſides thoſe-']I2erogatives- of the Ring o the D De- 
fenco ol the Atalm, the Lam velts- the ſole- Power 
of mating Leagues in the King, which is the fir Step 
to Trade, aud ns League was -ever made fo2 an indeff- 
nite and univerſal Trade, but ſome Things are exeeptey, | 


' The Rules of Common Robes og adapted to deter- 


mint of Fozelgn Trade, neither can Foreigners have 


Conulance at our Banicipal Laws z and upon this BE 
ſon the Statute 27 E. 3. pzovides the Staple ſhall be 
governed accowing to the Law of Merchants, and not 


dy the Common Tam; andthe Common Law hath made no 


P2oviſion fox Fozeign Trave, but let i to the King to 

be o2dered to the beff Mdvantage. 

The Founyation of all Fozeign Trade, is firſt Lengteg, 

ſecondly Jas of Pariiament + Of Leagues he hath ſav 

— bekoze, and let the Dubjects Right to _ 
4 
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be what ie willp nis puniſhable, to trade contrarꝝ to the 


num. 20. ½½ Eng. num. 13. Roll, Prerogative 174. Ce. 
— Depemt | 
tween Pꝛince s n, 
Another Foundation of Fozeign . Trade ave B. 
Licences. WEN Ens ats „18 8 0 Web lige 

As the Ring may prohibit gointz beyond: Sea, ſo that 
be may: give:Licence, is not to be doubted. Letters ot 
lake 
an Alien amy. Staples at firſt were fettlen dy the King, 
they were after fo2tified. by Ads of Parliament; yet; the 
King might 0 give Licence: to trade in Other Places, and 
the Staple cannot be lettled in the Dominion of a Fo- 


[144337 


teign Pꝛince, but by Agreement between the Rings ; and 


as to thoſe in the Kings F meign Dominions, [they can- 
not be but by the Ring. By the Conſtitution; of the 
Staple Merchants were not only licenſed but obliged to 
go to certain Places. 2 H. 6. cap. 4. 8. 6. 17, Sta- 

ple Commodities compꝛehend the greateſt Part ot the 
Native Commodities of this Realm ; ſo that hence it 
appears the Trade of the greateſt Part ok our Native 
Commodities were reſtratned to certain Places. 
Ag to the Statute pleaded; it hath. loſt- its Fozce by 
ſubſequent Statutes, fo. by the 27 Ec 3. Engliſh, Welch, 
and Iriſh are pꝛobibited ; ſo that it appears that the Mare 


liberum ok E. 3. became Mare clauſum again. This ap- 


Merchants map expozt to any Place, and impoꝛt to any 


Place; they inſiſt not on it as a Right, but pꝛap it as an 


Act of Gzace. Vide Hale's Com. Place, &c. Tit. Monopolies. 


| He ſaith the Reaſon why Merchant Adventurers ta 


Ruſſia were ſettled by Act of Parliament, was, becauſe 
there was ſome Diſpute if the King could make a Foz⸗ 
feiture, and at length holden he could not. A ſettled regu- 
lated Company hath been adjudged by the Parliament to 
be fo? the Good of the Kingdom. — 

After the Taking of Calais, both the Queen and the 
Merchants were at a Loſs : Likewiſe the King might 
pꝛohibit Fozeign Trade upon the Account of Repriſals; 


but if he hath licenſed to ſingular Perſons, he doubts ik 


it can be foxfeited, it paſſing an Intereſt, But the Sta- 
| To „ 7 tute 


put an Alien Enemy in the ſame State as 


League, fo2 Subjeits are. bound by the League, and | 
Trade ſhail-/be-managed as two Mings agree 1 E 3. 


ute all Trade hath upon Weaguües be⸗ 
* * 7 8 : g 


me z 
de made feuer ai Dbſervations. s. fg! 


from Herſceforth ;ifo that it is penned as an 2 going 
a-Livovty 


| Bb to be a Companp, und to ttade lolely within the 


a Cbatter ol the ſame Mature wulch that to the 'Eaft-liidia 


* 
, 
5 * th 
* 4% 
N 
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he opens "Trade ta.Spsin, ae. upon this — 


Firſt upon the Title; wöih is an Ach to ennble 5b hie 
Majeſty's Subjects; do that tis introductam of a new 
Lam, um to Kluth he) art at Statuces:-reldting tod 
reign Trade, and! not one * them declaratory of the an 
tient Law © 22829 1 1d ien e 0 7 

Secondly. The Wods are, Shall and may be lauf 


tron that Time not declaring: a: foꝛmer — 
pag 


Thy; Nigibes kree Liberty to trade, y 
ſteel, as at any Time fince''the nnn of the. * 
of that King „ 23395 AIOL 
Queen Elizabeth having granted to the; Merchants of 


Dominion ok the French King; it mas conceibed chat 
this At of 3 Jac. had diſſolben that Commation, and de. 
puved them 01 their Paivileges, and thereupon was an 
Art ot Parliament made in 4 Jac. whereby that Charter 
ts declated not tö be impeached by 3 Jac. and that Com. 
pany is therein ſaid to be-fox the advantage ot the Ne 
whereby it appears, the whole Parliament hade avjavire 


Company, of Advantage to the whole Realm. 
The Fiſhers of Irtland paſo always Compoſition: 40 
kon, Liberty to ge and fiſh there. 

9s to What is ſaid, 1 Roll 5. that the King cannot 
reſtrain Trade by 'Sea. is true, fo? this was (aid long 
after 3 Jac. which opened Trade to Spain, &c. He ſaid 
this Companp was erecten in 43 El. and hath been in 
quiet Poſſeſſion of that Trade ever ſince, till of late; 
that their Patent was renewed by King James, and con 
firmed by this King. 

As to Ropal Licences by Statute, 


Firſt, pe obſerves there are moze Laws to reſtrain Fo- 


reign Trade by Engliſhmen, than by any others. 


Secondly, Mever any Statute was made, giving a ge⸗ 


neral Trade to Engliſhmen, but thoſe that have been, 


are particular, the only Semblance of one, is that which 
fs pleaded, and that he hath ſhewn to be of no Foꝛce; 


and all thoſe Statutes that have been made are intro- 


duttive of a new Law, and none dati. 
3 Thirdly, 
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poſe the Foundation which is Leagues, fox no At gives 


of? +4 


"* Where the Ring bath granted a Licence to trade by 
Act of Parliament, he cannot revoke-it; 


Act. 17 . 


"Twas upon this Gzound' that the Patent to the Cans- 
ry Company was adjudged void; fo? it was againſt 3 Jac. 
which opens the- Trade. to Spain, Portugal, &c. So in 


the City of: London, and againſt adds of Parliament. 
As to trade with an Alten Enemp, the Common Law 
is expeeſs, and at open War: with: them. Paſch. 13 E. 2. 

Rot. x3. in Theſaurar. An Indictment againſt Three fo: 
trading into ce. they plead a Licence 3 but not be. 


| only diſtinguiſh Alien [Julidels, from. Alien Enemies. 
The Rules of Law, whereupon Jews were pzoceeded 
againſt, are as plainly: laid dawn in our Books, as any 
other Rules foz determining Pzoperty. © 
Whilſt they were here, manp were endeniſed, others 
bozn here, and bad * real, and perſonal Effates, yet 
were they baniched, as perpetual Enemies, Chat became 
of their Estates? the Law adjudged them to the king, 
as in Caſe of ien Amy, oz Alien Enemy. . 


the King and the . Jews, | but between the King and other 
of his Subjets. © 


after Baniſhment met the Archbiſhop of Canterbury, 


and deſires him ta procure the Pꝛioz to pay bis Poney, 
which the Archbiſhop pzevailed with him to do; and fox 


Ring. 
The Lows petition the King fot Artearages of Rent- 
Service due from baniſhed Jews, but not one Mos of an 


Eſcheat of the Loud to them, foz the Lands of on Alien 
eſcheat to the King, 1 Inſt. 2. Denization noz Birth coulo 


Dd2 | leaf 


a All Statutes giving Liberty of Trade. fup- 


Where an Aft generallp prohibits any Thing, a ges 
neral Licence is vom, fox that ene be to repeal the 


Bates Cale, the Patent was againſt other Patents to 


They on the other Side objes not againſt this, but 


The Controverſies ariſing afterwards were not between 


The Þzio2 of B. was indebted to 8 Jew 100 . the Jew | 


this the Archbiſhop was fined in Parliament to the : 


| make them inheritable ; and the Reaſon of the Law was, 


„ 
. 


2 — 


Term Mich. 36 Car, 2 R. B. 


leaf the Kingdom Gon be over-run with Jews, there | 
being no other Remedy to keep them out. 

pe ſaid that 7 E. 4. 13, 14. is good Law, but miſun- 
derſtood, and miſapplied, fo2 it muſt be underſtood of A- 
lien Enemies coming hither after Mar pzoclaimed ; but 
Alien Amp being — and then becoming Alien Enemp, 
his Goods cannot be ſeiſed ty any Perſon ; and this ap- 
pears by Magna Charta it ſeit, and bp! Brook, Property 38. 
where this Diffetence-is taken, 
pe ſaith there is no League between the King and the 
Indians, and that a League Mutvi- auxilii,” between a 
__Chiiſtfan King and an Jufidel cannot e. 4 Inſt. 155. 
So that all that is in the Caſe is, the Company hath 
a Licence to trade, the Defendant hath none ; the Tay- 

lors of Ipſwich Cale comes/not-to this. 

Neither is there any Authozity pleaded to give a Lt- 
cence : So that now 
I he Queſtion fs, CUbetber ingrofling Foreign Comms: 

dities by a Foreign. Merchant, be a Monopoly, and he 
will make it plain tt is not; and the Common Law doth 
not p2ovide againſ> it. 

JIngrofing was pohibited by 2 E. 3. but that Law 

was repealed. Jn 39 & 40 Elz. reſolved by all the Ju- 

ſtices that any Merchant Subjett 02 Dtranger, bꝛinging 

Uiduals o: Herchandtze within the Realm, map ſell them 
in Sꝛols ; ſo that tis lawful to (ell them in Gꝛols within 
the Realm, and the Buying them is a Matter ariſing 
without the Realm, whereof the Common Law hath no 
_ Conuſance. He ſaith tis no Monopoly within 21 Jac. fo2 

that extends to ſole. Buying, Selling, &c. ok any Thing 

within this Realm; and this is not any Thing within 
the Realm, ſo not within the Purviel of that Law. 
As to the ſecond Point, 


An Action well ties. Ert, Though no ſpecial Damage 


be alledged. 
Secondly, Becauſe tis an Intereſt, and like a Patent 

fo2 a new Invention, which if any other uſes, the Pa⸗ 

tentee may have an Action; and the Difference is between 

a Patent impotting a Gzant of an Intereſt, and a Pa- 

tent impotting onlp a tar amen z ſo pape d n 

* the Pam. Cur. advifare _ 


8 8 Lach 


Tem. Ty 36 Car. . R. 1 


"a Sever __ 440 G 5 


Nee A Tril ot Bar; the goa, made Tis 


by an Ac of Parliament & 17 Car. 2. t 
pes han Defence was upon a Provo in that at, 
which ſaved: all Rights to the King and Eſtates before 
1639. made with Power of Revocation by Sit Robert 
Carr the Father, and then not aftitally revoked. The De- 
kendant would have ſet up a Settlement made befoze that 
Lime, and proved it ſealed and delivered bekoze that 
Time; and to prove that it was not actually revoken 
by Sit Robert Carr, offered an Abſiraft of the 
a Caſe made upon it, with 

and of My. Juſtice Ellis, 


an Opinton all under the 
with the Depoſitions of 992. 


uſtice Ellis iti Se ine Caſe between Sir Robert 


Carr, the Son, and his Mother, whetein it appears to be 
a Deep in fore, afret Str Robert Carr's Death, thou 
now canceiled and cut in Pietes; yet the Court refuſe 


{t as Evidence, and would not aftow me Deed to be 


tead. 


| Durdant and Burchet. 


g. 1 152 a ſpecial Qerdi# the Caſe was, Las are 
deviſed to 7. H. and his Keirs, during the Life 

of R. B. in Truſt 50 R. B. may take the Profits, att 

from and after his Death to the Heirs Male of the Body 


of R. B. now living, and to ſuch Heirs Males or Females, 


as he ſhall hereafter happen to have of his Body. 
R. B. had Jllie one onip Son George a fz, 
and R. B. allen by Fine and Feofffrient” and the 
the Plaintiff claims under the Inkant. 
Pollexfen pro Quer. The Queſtfon ts, A Heirs Males 
of the Body of 'R, B. now liviog, be ſich & Deltriptton 


of George as to inable him to take a preſent Eſtate, then 


* £02 he Plaintiff ; if not, tis fox the Dekendant. 
3 Ur. 453- 
The Duettion hat been vebated in a fozmer Caſe in 


this Court, between James and Richardfon, and adjnvged 
a Water Delcriptfon by three — againft one; = 


Yeed, and 


5 
; 
« 
\ 
1 
q 
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now living; and Heirs Males or Females, which he ſhall 


this was afterwards reverſed in the Birhequer, after 
which a CUrit of .Erroz was bzought in Parliament; but 
upon the Diſſolution of Parliament, nathing dane. 


That the Mos are a ſufficient Deſcription, Firſt, 


It appears by the Ul, that R. B. the Father wag to 


take no Eſtate, becauſe be deviſes to J. H. in 'Truff, 
& c. during the Life ok the Father ; and then he viſpoſes 
of the reſt of the Eſtate after. the. Death of the Father 


by a diſtinct Deviſe z ut ſupra. W 


In the Will are two. Sozts ok Þeirs; Heirs Males : 8 


happen to have. 
Firſt, That the Son in the Life. of the Father is called 
Heir, in common Appellation, J think will not be de. 


nied; when the firſt Son is bozn, tis ſaid an weir is 
boꝛzn; the Law it ſelf calls him Heir, as in a TUrit. of 


Raviſhment of Mard. Ratcliff's Caſe, 3 Rep. Though 
tis true that in a general Senſe, non eſt hzres viventis, 
as to all Purpoſes, pet there is in ſome Caſes. The Ale 
J make of this, is to ſigniky that Heir is a pꝛoper Mod, 


kioz peir Apparent; ſo then in a Will, Heirs Bales is 
u proper Deſcription of George who' was his Son and 


Heir Apparent. 
Suppoſe the Wows had been Hetr apparent, it had 


been ſo kull a Deſcriptton, as no one could have doubted. 


Now living, are the Cows which make this a ſtrong 


Cale, and muſt deſcribe a Perſon then in Being. 


'Twas objected in the koʒmer Caſe, that if it had been 
5 ns it had been clear; 3 but thele Cops ate 
Þ Ural. | 

Anſwered. That alters not, fo? theſe are as full a 


Deſcription as thoſe would have been. 


The (Uo2d Heirs hath two Senſes; one a Deſcription 
of the Perſon who ſhall take ; the other a Limitation of 
the Eſtate. | 

As in the ozdinary Caſe of a Leaſe fo? Life, Remain⸗ 
der to the right Heirs of J. S. oz the Þeirs Males of the 
Body of J. S. theſe Tops both denominate the Perſon, 
and limit the Eſtate. 

Heirs is nomen collectivum, and tis all one to ſay 
Heirs ok J. S. as to ſay Heir of J. S. and Heirs of that 


Heir, fo2 every particular Heir is in the Loins of bis 


Ancelſoy and Parcel ot him. Roll, Parolls 253. 


' There- 


1 


Þ 8 His Heir fhalh 2 — be be I ane 1112 
This wems that thele (ods are e 
tion of the Perſon, and in a Mill there needs not ſueh 
pectſe Dolcription oke the Werfon: as in a Otant 37 and fo2 
this citey 'Cheyny's Case nen Wills have that fayour- 
rable Conſtetitt tou, as 4rfome. Caſes; an Implication ſhall 
give both Perſon and Eſtate, as in Caſe of a;Devils, 
10 Won and Seit, Akter te: Death of the Cultfe ot the 

Doviſot. 51103197 none $03 oY 90405) Jails n: 

Deviſe to a Stock op'Famtly Wall be intended the pin · 
Tipul Perſon, Hob. 3 2 uchi he meutions to ſhew how 
tent a Latitude is given to Deſcriptions in a Ii; fo 
that there s M kuller Deleription in this Cale, than in 
the Caſes put. Inga: Win Heirs und Iſſue are of the 
tame Sent) do taken im the e of King and 2 N 
qu (o in Sn, Eſtate 8 M N ee 000 got Bt 7 
At do be that Heirs and Iſlue are of, the ſame Sende, 

what would it be if the ia Aide Wa in this Cini 
iuſkead ok Peirs Malestz then it would-be: tocthe; Auſue 
Male ot RI N. no ?lidiug Deans ;;Koubt bur 
that this was a kull Description at the Perſon meant? 
In the Arguments 2 it was objeſted by Maynard 
that this Hou be an Eſtate⸗tatil in R. B. though: Pem- 
berton and Saunders would have it a contingent Kemain- 
der. 34:04 »,} . 2 9013. 1.11 en sei ü 
Fo per Maynard, the Eſlate to J. Higden and bis 
Þeirs, during the Life of R. B. in Truft, &c. is but an 
Ale, and executed by the Statute in R. B. and if do, then 
within the Common-Cafe.of an Eſtate fo2 Life, heing li⸗ 
mited to one, wich Remainder to his right Helts, all i 
veſted in Him ; bat this cannot be. 

Foz though it be (o, where an Eſtate Umitey in this 
Manner is executed one ap, and by the ſame Con- 
vepance, yet it will not be fo here; koz that would. be tg 
take Part of the Eſtate by Operation of the Statute of 
Uſes, and the other y Operation of the Common Law. 
Ik the TWow only had been in the Caſe ot King and 
Melling, he oubten if all would have veſted in Bernard, 
02 if the Judgment would have been reverſed. 

Saunders and Pemberton contended to have it a con. 


. Remainder. 
They 


© wort oy Aegis eee mo PO Cares 


q erm. Mich. 1 R. B. 


bey ſaid the Wows ate no Delctiptton of 8 a'Þerſon 
gar but if R. B. whould ſuffer. the Eltateito continue, 
a after" bis Death Gcorgez Bec, müde taken ider 
wm not. ir 79 THL3G H 115 0: 18 $101 153% 21 31 IH + £1913 
There 18 no Reaſon to malt it a. contingent Remain⸗ 
ä der, unlels want: of:Defcriptian; :fo2 contingent Remain⸗ 
ders ate not fudoured, noz ratſed but upon „ When 
-a Perton d not in 06. mn 016, 1019367: $1 02-1354 iN 

t fo; then ik it appears by the Mos. 994 of 
the Will, that George was the Perſon meant, you: -will 
not make it u tontingent Remainder; 1) 2 7 0 000 
Ie it map haben +Conffruttion : either one: Way: 0 
the other, ipou will: contre cit la, as: to mean a Perſon 
in Eſſe, and not ſo as to mem nn Body: So that upon the 
Mpole, de thinks the Intent of) the Ceſtataz is plain; 
and if it may 
give it where Reaſon will give 0 and (0: nes: ww 
ener 11 3a 35, Anke v1 I 363-0 1 

Maynard pro Defendente . 32 I 56 3! 013307 m0 
Mz; PollexfonCfiides overithe main Objection, which by 
his Favaur ie cannot anſwer x; fog it it han been Heir it 
might bo well, bar being: Heirs in che plural Rumber any 
Perſon then in Being, oꝛ which may: be bam akterwards, 
is within that Moꝛdz for pes comprehend. every one ot 
the Family, foꝛ that they may be ſuc. 

A Mili ſpeaks not till the Death of the Party, and 
now'living hall” be intended at the Time * the Death of 
the 'Teſtatod i Eid Tits 

Every-TUtll ſtands upon its on. Foundation, and muſt 
be conftrued-accowing to its Circumſtances, &c. 
The Law doth not regard Common-Parlance, ſo as 
to make him take as Heir by a Deviſe, who is ſo called in 
common Parlance, as in the common Cale of a Deviſe 
to one fo2 Like; Remainder to the Heirs Males of J. 8. 
he muff be both Heir, and Heir Male, that takes this 
"Remainder, and the Son of a Daughter who is Heir, 
thall not take within thoſe Mozds ; yet in common Par- 
lance it it be asked, who is Heir to luch an one, Anſwer 
will be made, that the Son fs. 

To what is ſaid; that Jfſue and weir, &c. are all one, 

He anſwers, That if: Deviſe be to the Jſſues of J. 8. 
who hath ſeveral Childzen, they all take jointlp; but if 


be taken: aus Map oz the other, vou mil 7 


to to the Heirs Dales of 7 S. and be hath ſeveral Sons, 
yet but one takes, 


Any Perſon then in Being. and tapable to take, is 
within the CUows now living, &c. 

Ik a, then no Eſtate veſted. in George but. the Rex 

matnder is contingent, and map be barred by a Fine, and 
denied the Aſſertion that there is no contingent Remains 

der, but where the Perſon is contingent. 


As to his Opinion ok its being an Ellate· tall e exetu⸗ 5 


ted in Robert the Father. he ſaith that wherever the E⸗ 
ffate is in one, and Pqofit. and Benefit in another, tis 
executed by the Statute of Uſes; and in this Caſe the 


 Wozpds in Truſt ought. to habe been to the Uſe. Then 


there being an Eſtate fo2 Life in the Apceſtoys and after: 


wards a. Limitation to the Heirs Pal es, Kc. tis within ; 


the common Rule. 

He. ſatd this was an Uſe executed by. the Statute, fo? 

| ff Lands be deviſed to one in Fee, in Truſt that another 
ſhall take the P2ofits, tis an Ale; and what Inconve⸗ 

niente is there that it Could operate Part by Common 

Law, and Part by Statute Law? 


N you limit to J. S. and his peirs. Turing the Life of 


D. in Truſt koz J. D. to take the Profits, tis exetu · 


ted by the Statute. 


Heirs: Males take not in any Perſon certain, but all 


that may be Heirs Males, and fo of Heirs Females; where · 
foze, &c. 


_ Chief Juſtice asked Maynard if the Deviſe had been 


ut ſupra, and Robert had died without Jſſue, his Mike 


enſeint with a Son, whether that Son ſhould take with⸗ 


in the Momws Heirs Bales, & c. now living; Maynard 
vielded he ſhould not. And the Chief Juſtice yielded that 
by the Wow Iſſues all ould take jointly ; not fo by the 
Wos Heirs Males. Cur. adviſare vult. 
There was a Crit of Erroz bzought in Parliament 
1 Jac. 2. in the Caſe between James and Richardſon, and 


the Judgment in the King's Bench T_T 1 ut audivi, | 


for I was not preſent, 55 
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uphold and the Leffee bun * an ben of Covenant, 
and afligns Breach foz not 


the Entry to be by Wrong 105 


ever. 


it ould efor 


Pool and Archer, 3 


| Elre fo2 Pears of my 


oule leaferh to dicks: 
„wos covenants to rep 


luſtaln, maintain, any 


The Defendant pleads, that the rv 2 of May u Fire di 


happen, whereby the Houſe wag caſually burt, and that 


the Plaintiff the 2d of May entered, and held him out, 


and dit doch; to which the Plain tif demurs, 


Firſt, The Plea is 445 for if the Þouſe was 
burnt down, the other could not enter, and hold him out, 


like to the Caſe 1 Cr. 325. and after tis burnt down, 


tis no longer an Þouſe but a Toft, 


Secondly, Jt appears that the Plaintlf was a wong 
Doer, and therefoze the Defendant ought to have laid 
and though it be ſa(d vi & 
be by Kiodt, ag in Caſe of 
upon the Aſus) and tk the Defendant 


armis, pet this Entry mi 
a forcible Ent 


mill excufe himtelf by a wzong ac, he muſt make it ap. 


pear, and it ſhall not be intended. 
As to the Subſtance. 


' Firſt, pe yielded that the general Covenant to un 


an poule, Sc. undertakes 1 —. all Accidents what. - 
He yielded that Burning hond be intended 


© Secondly, 
by Negli ence, ek 


Lightning ; z top if by Lightning, 


Thirdty Toptons Entt 3 not to de pleaded in 


28 in Debt fox Rent upon a Leaſe foz Pears due at 
eur Lady-day, an 2 8 after aur Lady-day fhatl not be 
pleaded in Bar, is Eaſe if the Honfe had deen 
— pet *. lies, fo2 the Meaning was to up 
hold, &c. in the fame Pligbt it was at the Time of 
Demile, which by its being burnt down, it was not. 
And though the WWows repair, ſuſtain, uphold, &c. are 
put together, yet thep are ſeveral Covenants, and ſeveral 
Ittions may be bꝛought upon OT: 
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Va hon the 


2 the 5 fall there 1s an Attion veſted, and tho 
it be rebuilded, pet it my 92 ver e Cows 
were ” 5 5 ind oe ale the * Late <p Palm. 
417- oppholder ſuffer ed a ,Dotrle to kall, a 

it, pet held to be 'Foffeiture: and it. 1. 0 | 
at Common Law : z fo2 there if it be rep Vet 


110 ell 
or6 Quer Hit? BY fi „ Wen Ii en beg bi 


Holt econtra. 7997s 907 61 04111487006 4 mas ne! 
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ſtrickly taken tis a q Toft, t 11 is 
Pleading, as in Writs"! 

tered/into the Thing NG; '"TYg! 1 77 * 
tand Matter it ought to tome oft the Ather 


The Point in Law 18, e f 
hold, "Ke." the H uſe is buri | Withdllt itikt Att. 5 
Leste within tonvenlent 1 Cite ek | 
Beach ot Covenant, h | 
convenient Time, a f 1 5 12 1 
Chere is a Difference 15 I 
ik one covenants not to | 
is no Maſte. Bafpool . — 
E * be — gof th within this E | 
5 the Meaning of the Covengn | 
ens 'CUaſte, it: ted r 
ik the Action be fuſpended : = ] 


tween Collateral Comes Ind 

the Land, the firſt mip dot bel küren 
like to a Condition. 0 nee 
Suppoſe in this Cale'the) Letter 
of. the Bears, and then dehen Hi 
not the Action be ſuſpended: ? 
in Caſe ok @'Mrong #5! 510 Las 
pHhe. lald that no VBobls web epiels 4p tn 
take that Olllerence. Moor 402. Stile 165? ' 
Seymour. ens 359 EZ "131053 AZ W 20 wW2 3253 
The Chief Juſtice and he Court be 
tif, —— —.— bein Gay flo de N 
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But if it de an Intetet veſted, then it goes to the 9 
Þugband oz ber nert of Ain, and not to an Adminiſtra- N 
tor de bonis non, but is like the Cale of a reſiduary, 
The Court. I _tlearlp.,ol 
— was no en he ner the other, Side; akterwards it. _ 
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charge you need thew 

Charge, and therekoze he thould by be i rife in . 

&c. as in Mary's and Crogats Caſe. N ” 
The Caſe ot 80 John. and Moody in Hales Time wass 

Action ſur Caſe fq. diſtürbing büm of a Way, and ſain. 

only that be was ſeiſed ol ſuch, a Cloſe, ta which be hau 

a Map, &c. and Gerdid aud Judgment pro Wer. but 

this was. after a Gerdi; but in that Tate twas ſaſd, 

that unleſs. 
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ge pi; di Fa 


"Id <hCCe ugh 24" 2 Cat 
K 353, . rhe Pee bee 66h for . 
aud let Kay ewas 2 9 8 a re,” änd char he 
had Night to enter inte the Land: ing be re 
&c. — culp. Ress "gn and Sho 


an ung dent uren * he rate uf Scobeſ und Sk 


ton, p. 34, Car! 2. N. B. Ad ien fur Caſe” fo) Nopping 4. 
CUater-courſe,. and no Title laid, &c. the Court was of” 
Opinton twas ill; and the Judgment was arreſted ; where: 
foe he piaps the Judgment may be reverſed. 

Pollexfen: It doth not appear. in the Declaration t at” 
tis the Defendant's Land, but he ſays he was ſeiſed bf. 
a Meſſuage und certain Land from: ſuch a Time to ſuch” 
a Time, and that he by all that Time had, und ought th. 
enjoy Common of Paſture in fuch a Cloſe, to his Mel⸗ 
ſtage and Land belonging; and that the Defendant in- 
tending to dep2ive him ok his Common, the Plaintiff 8 
Sheep did duve out of the ſaid Cloſe, and lock up the 
Gates ; ſo that it dot Yor, appear to be the Defenvant's' 
Land ; if vou are to jriffify fo: Common you muſt bew 
a Title, but in Treſpaſs, you need no. 10 
'He Caith there is a gteat Difficulty in letting koꝛth a. 
Title tight, though he have a Title 3" therefoze it is the 
ſafeſt Tay to declare upon the Poſſefſion, .as in the Caſe 
of Dent and Oliver, 2 Cr.“ The Court in this Cale toon 
it not to be the. Defendant's Land; and in this Cate 
if Judgment be'aftirmed,” tis upon that Grout id. 1 
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'Eſtatoz.ts bound to A. ina Bond ot — to the 
Ale of his Mike, Condition fox panes 
3000 1. to B. his Wife, after his Death, and dies; Adint-. 
niftratioh during the Winozity of '—— is tommittey" 15 
the Uke; and in Ackton agatnit her the Queſtion was, 
whether ſhe might retain o; not upon a Oemürrer. 

Follexfen that ſhe cannot: -* n ö 
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b. 36 daf A. K. 


pe agrees that an Executo? may retain foz a Debt ok 
equal Nature z but this is, not a Debt due to her, but to 
her Truſtees, n her to "diſcharge, but re⸗ 
mains due to them; and ik they ſhould bzing an Action 
12270 r. ſbe bath-uvehing to plend nt ami pet He 1 


| p the Money; fe 
bay confe '-Iudgment: te ber 


own 7 es, thi 
might -bave- pleaded that.; Judgment in Bartz he (prayed = 
judgment ka the Plaintiff; / Holt: Mz. Pollnifen obj 
je Bond not being 10 ber, che is uo Crebitoz z 1:atiſwer 
it e ts ſox the 'Benefit/ 'and;\Advantgſte of her. 
to her ; nnd the Difference ts where a 
ſaned ta be paid to . S and Where it is 
&. odere it is Condttioned to de pald t 
re 2 3.8: were the Dbligee'z, 
2 E. 4. 248,40 Lites this: to ew, that the Bond bei 
to the Banelit ſhe is not as a mere Stern 
ger, but ſame Condition us ik the Bond were to 
z the Reaſon-of: a-Retaſner is, betaute the Money l 
qt hath'Aﬀfets to var and he tt 


* 40 


CY 
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F 92. S4341663 TETIBY 
a good Piee in theAdminiſtratrv that the 


had paid it to ber Trufites (as Poltexfen agreed; it would) 
why ſhowld ſhe not retain, fo2 to pap it with one 
„ is too nice? Beides 'R 
tainer is not the dt ok the Party. but of the Law. Hob. 
10. 12 f. 4 2. FERz. Barr. 188. where the Question 
was, if be might waive u Retainer, and heid he could 
not ; nay Executoꝛ map retamn where'he never could have 
an Action, as where he makes Payment out ok his own 
Ooods, Dyer 2. Moor 2. And. 24. lo P2ays Judgment 
pro Defendente. 

Pollexfen granted in this Caſe that plene Adminiſtravit 
had been good, though you cannot plead a Bond to p20- 
teck the Eſtate againſt another Bond; and ſince Hale's 
Time, the Pleading hath always been that bene & verum 
eſt, that ſuch a Judgment was, but that only ſo much 
is due. and that the reſt is kept on Foot by Covin, &c. 

djournat. afterwards in Hillary Term 36, 37. Car. 2. 
Judgment pro Defendence niſi. | 
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; of St. e Botolph 
Bilhnſgate was, whether a ſeveral Rotz made upon 
Par ich apart, after the Rate they paſo'befoze the Fire, which 
upon an Appeal was afterwards confirmed by the 
Papo; ; 02 a joint Rate made upon both Pariſhes to 
ther, by the Lord Keeper and two Barons, wer che bet 
ter, and purſuant tu the Dlreckon ok the act; and upon u 
vin this came into the Court of C. B. and inuten 

on by Lotwich fo; the Parich, that the Wows ol 
Statute are reſpective Pariſhes, and reſpect 
that muſt be taken ſingly ; but the Court ſaid; 
riſhes muſt be intended, reſpeQive/united Pati 
that the laſt: Appeal is to mp Lord Mayor, ubere pur⸗ 
ticular Parties are ober⸗rated, oz in ſuch Cales where the 
Cauſe comes regularly arcowing to the Diretfon ok the 
At: befoze: him, and not where he acts contrarily, then 
what he does is a mere Nullity; and as if he had had no 
Power at all, fo? in any Caſe! if he refuſes to pꝛoceed 
02 proceeds inverſo ordine, my Load Keeper map take 
ate, otherwiſe the Wows in the Ad would be vain. * 
Suppoſe the Rate of a whole Pariſh ſhould be laid up⸗ 
on one Man, and the Lord Mayor confirm it, that the 
lat Appeal in that Cale would be to the Lord Keeper. Per 
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r that Williams might joiti in Demurrer 
pꝛecitelp, it being a Plea to the Juriſdiction of the Court, 


which he lald the Party pleading ſhouly be ready to main⸗ 
' tain, and that it was ſo done in the Caſe of Hollis, El- 


liot, &c. 1 Car. but *twas anſwered that they were in 


Cuſtodia, ſo ought to-anſwer pꝛecllelp, which Williams ig 
not; and the Court would make no Rule, but ſafd that 


they would give two Rules fo2 joining in Demurrer, as 


they do fo2 Pleading, and then a Peremptoyy ; after which 


if they div not join, they would go to Judgment 


Ambroſe and Roe. 


2. I Ndebitatus Aſſumpſit fox — fo2 Fees as dttomep : 


in ſuch and ſich Suits, & diverſis aliis operibus, 
Kc. moved in Arreſt of Judgment, that diverſis operibus 
was too general, over-ruled, and that pro opere had been 
held good; and then he moved that the Action lay not, 
fo2 that the Retainer by the Defendant was fo2 the Plain: 
tiff to be Attozney fo2 a third Perſon, and fo2 that cited 


1 Cr. 193. the Court did not. over-rule the Book, but 


took this Difference, that * retains an * 


* . a * * * 
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'F1LLIAMS hiving put in a Plea to the 
Inkozmation againſt him, which Sawyer 
Attorney General demurred to; he Raped 


nw Boney 
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1 * and momiſes him his Fees, Indebitatus — pſi $ 
lies againſt the Perſon retaining, upon this expzeſs 120. 
miſe; but where there is no expzeſs Pꝛomiſe, the Law 
will not create gung; but pet if the Attoznen in an Action 
ſur Caſe decda e kg do much due pro opere, And give his 

Solliciting, 95 Epidence, twill be good; per Cur'; 

Adjornat. and next Day after, conſidering, 1 Car. 193. 
they were of Opinion, the Plaintiff ought to have his 


Judgment, and lad that the Tales put by. Serj. Roll, in 
the Cale of Sands and Ts i not nlwered, and 


ſeemed to queſtion the Authozity of that Caſe. Jf one 
declare in Indebitatus aſſum 3 fo ſo much laid out to his 
Cle; and it appears in Evidence to be lald out upon 
Retainer per Defendentem, to ſollicite fo; J. S. it will be 


well enough upon a Pꝛomiſe by the Defendant to pay. 


_ Palmer and Alicock ; devant. bh 


- 'H IS Caſe was. argued again by pallexten. 
[4 made thzee Queſtions. | 
wm, Clhether, when there were more Childzen than 


15 ig Interelt pl the AF for "die! IEEE - 


* made ? ? 
ave 100 I 
Legacies 


4 


reſt J contend foz. 
They on the other Side will have it, that if the Par: 
ab. die befoze Dilribution, * Erecle ſhall bave n0- 


1 


ls 


- This Ai hath made and p2ovided a juſt and reaſonable 


oO 
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Cis neceſſary fo2 underſfanding the true Senſe of this 
Act, to know how it ſtood at Common Law. 
At Common Law the Owinary had the Diſpoſal of 
Juteſtates Eſtates, and though perhaps he-might after 
Funeral Expences, &c. paid, diſtribute the Eſtate - a- 
 mongſt the Mike and Children ; pet this was diſcretiona- 
tp, and the Tlike and Childzen had no Intereſt in the 
Adminiſtration ; the Statute of E. 3. gives the Wife _ 
no Right to ſue oz demand Adminiſtration ; all it doth 
is to inable the Adminiſtratoz to ſue ; the by H. 8. oz⸗ 

ders the Adminiſtration to the TUife o2 the next of 
Kin ; this is the firſt At that gives the Mike a Share 
02 Intereſt in the Teffatozs Eſtate, but that is as 
Adminiftratrix. Hob. 191. 1 Cr. 62, 202. But though 
the Statute went ſo far as to deveſt the Oꝛdinarp, and give 
it the Mike, yet there remained many Miſchiefs; fo? 
there being no Diſtribution, he that obtained Avminiſtra- 
tion went away with all ; fo that if one was of Age, and 
the reſt under Age, and it by Surpziſe a Stranger ob⸗ 
tained Adminiſtration, he barted them all; oz ik he to 
whom it belonged was beyond Sea, and another got Ad- 
miniſtration, he was ſtript of all, this being the Bilchief. 


2 pe \ - l ND — — * — ñ—ñ—6 hen, 5 
3 


Remedy, by taking away the Cauſe of the Evil, (i e.) 
the Adminiſtratozs having the whole Eſtate, and diſpoſing 
of the Eſtate ; and this the Title of the Act ſhews to 
be the Meaning of it, being intitled an Act, &c. fo2 Set- 
tling, &c. The Body of the A& appoints who ſhall have 
it, and the Wows are purſuant; ſo that whereas in the 
Bonds fo2 Diſtribution befo2e the At, (fo2 after 21 Hl. 8. 
till the 12 of Jac. they did de facto diſtribute) the Mozds 
in the Bond were to diſtribute as the Ozdinary ſhould 
m_ fit ; now they are to diſtribute as the Act thall 
re 
This At in Effet makes the Teſfatoz's Till, and imi⸗ 
tates the Mind of the Inteſtate, who is pzeſumed to have 
the greateſt Care of his Mike and Childzen; and thcre- 
foze he being ſuppuſed to be lurpziſed with Death, the 
Law doth that he is ſuppoſed to have been willing to 
do, and gives his Eſtate among them; koz whom he is 


| * to have laboured and taken Pains in his Life- 
ime, 


Fx Cis 


( 
20 Tenn. Hill. 36 & 37 Car. 2. R. B. 8 
'Tis moſt p2obable the Cuſtom ol London might | be 


the Guide to the Makers. of this Act, whereby no Pꝛo. 
perty is given to the Mile oz Childzen, in fuch a Share 
02 Intereſt; but if the Mike dies, tt was never doubt- 
ed, but ber Share goes to her Executo2 02 Adminiſtra- 
 to2; and if one of the Childzen die, making an Execu⸗ 
toe, it goes to his Executoz; but if he dies without Ex: 
ecuto?, it ſurvives to the other Oꝛphans; by Jefferies 
Chief Juſtice; and by him, if a Citizen die, having a 
CCife and a Child, and Adminiſtration is committed to 
the Child, whereby he hath one third Part as Adininiftra- 
toz, and one third Part as a cuſtomatp Part; if the 
Child die, one Part goes to his Adminiſtrato2, the other 
third Part to the Adminiſtratoz de bonis non. And 
the (Mikes Part going to her Executo? oz Adminiſtratoz, 
it appears to be an Intereſt veſted; and then this At 
doth as much veſt an Jntereſt befoze Diſttibution as anp 
of . theſe cuſtomary Parts are veſted befoze Diltribu: 
tion. 
Ik there be an Intereſt, a great Benefit ariſes, which 
otherwiſe would not, fo2 ft is as much as a Debt which 
ts to be paid in futuro; ſo that if they marry, tis a 
Pꝛeferment; fo2 ik they matry, the pusband will be 
ſure ok it, and ſo moze beneficial to them, whereas by 
Adminiſtration only, they have only a Right to recover; 
ſo that if they die befoze the Securities are altered, oz 
the Debts recovered, they go to the Adminiſtratoz of. the 
Father; ſo it is in the Caſe of the CUife ; ſo in Caſes 
of younger Childzen, whereupon they will be under great 
Diladvantages, Men being afraid-to truſt them koz theit 
Education, oz fo2 raiſing Sums to place them Abzoad, 
which will not be, ik the Ad have the other Conſtruſtion: 
Ik it be ſo that where there are moze, an Jntereſt ſhall 
veſt : The Second Queſtion is, whether, if but one, an In⸗ 
tereſt ſhall veſt, which ſtands upon this Clauſe, quod vide, 
The Reaſons on the other Side are, 
Firſt, There is no Meed of it; Firſt, Becauſe only one 
ö Child; and the 21 H. 8. did give it to him. Secondly, 
3 The Cows ok the Act are, Diſtribute. Thirdly, The 
Wods of the Act are to be conſtrued accowding to that 
| Law; ſcil. the Eccleſiaſtical Law though tis true that this 
| will call wont ok that Benefit which will enſue, if he wh 
| 2 the 


— Tem. Hill. 36 & 37 Car. 1 B. 


the Eſtate it telt; fo2 if he hath but a Right ta abmi· 


niſter, no Executo? 02 Adminiſtratoz ſhall have it; but 


if a Right to the Eſtate it ſelf, tis preſent Preterment ; 
ut ſapra. 


The Difference between Right of Adminiſtring, and 


of the Eltate ts great; Firſt, He hath nothing befoze Ad. 


miniſtration, which may occaſion great Suits to obtain 


Adminiſtration, oz he map be beyond Sea, and another 
may get it, and ſo he be cheated ; but by this Act the 
Bond will be his Security, let who will get the Admi- 


niſtration; and if he die bekoze he get Adminiſtration tis 
loſt, which in the other Caſe it is not ; ſo that the Child 
will be upon many Diſadvantages, which he will not be 
if he be within this Act ; ſo that there is great Reaſon 
to os or him within, and not leave him upon 
21 1 8 

Second Reaſon is upon the cows of the Act; Firſt, 
Diſtribute, fo2 where but one, no Diltributton. Secondly, 
The Nom Child. 

To this he anſwered, That the Mod Child compe- 
hends Children, and Diſtribute fs as Tribuere, and the 
Title is general, Inteſtates Eſtates, (i. e) all Inteſtates E- 
ſtates; therefoze unleſs they are ſettled within this Ack, 


where there are bat one Child oz a (Mike, &c. they 
are left unſettled 5 ye Mods of the Bond are to de- 
liber to ſuch and ſuch Perſon and Perſons, as by this 
At are directed, which ſhews one Perſon to be within the 
Meaning of the Act. Suppoſe a Wife, and one Child, 
that Child will take, if there the CUo2d Children in Se. 
dcompꝛehend one Child, why map it not in this Cale 
_ fo Sec. 6. 2 fo? ik the ons are ſtuck cloſe to, the nert 
of Kin muſt have all, and that Child nothing; and this 
Claufe ſuppoſing next of Kin ſhouid not comp2ehend one 
only, would be fruiticſs. And in Ca no Child, then to 


the next of Kin, which ſhews, that Child is as much as 


If many Children. 


Thirdly, Jt ſhall be conſtrued atcoꝛding to the Eccle⸗ 
ſiaſtical Law z and if but one Child, that Thild chall be 


left out. 


Anſwers. Firſt, All Acts of Parliament ſhall be con- 
ſtrued acoing to our Law, ; 


Secondly, 
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— , They have no Law which gives the mite 
0 Childzen any Right to. ſue foz any Part of the In. 


teſlate s Eſtate ; and 21 H. 8. gives them no Right to 


the Eſtate, ſo that fo) what he perceives they had no 
Law whereby they could claim any Thing, as 4 Inſt. 336. 
which ſhews there was no Bight to any particuat Patt, 
but at Dilcretion. 

This is a remedial Law, and to be expounded largely; 
and thertkoze where the next of Kin, o2 Mike, oz Child, 


is but one, they ſhall be within it, and not left to the 


Uncertainty they were under befoze, 

Ik you take it to be an Intereſt, then in this Caſe who 
ſhall have Adminiſtration ? why it ſhall go where the Eſtate, 
goes, (i. e.) to the Executoz 02 Adminiſtratoz, if the Child, 
& c. die, fo) where the Eſtate goes, the Adminiſtration 
ought, that he may be able to ſue and recover, and that 
the busband ſhall be Adminiſtratoz to the Mike is grounded 


upon this Reaſon ; koz the Law having given him the 


Pꝛoperty ok the Eſtate of his TUife by the Jntermarriage, 
he ſhall be Admintſtrat oz to ſue fo2 it; and in that Caſe 


ik there be Childzen, they have no Intereſt within this 


Act. o2 21 H. 8. fo2 the Husband hath it, 4 Rep. 5. 1 Cr. 
106. and it is at coꝛding to Reaſon, and all Equity, that 
he ſhould have the Management of the Eſtate, who is to 


have the Benefit, and the ſame Reaſon that gives it to a 


reſiduary Legatee gives it here ; and this At fs as much 
as it he had ſaid, J give all my Eſtate to him; fo pꝛays 
the Pꝛohibition map ſtand. 


lefferies, Chief Juſtice, Suppoſe befoze this A# one 


makes his (Mill, and makes J. S. Executoz, he had ſuch 


an Jntereſt by the Wuül, that he might releaſe ; yet if 
he dics, it will not go to his next of Kin, but to the 
next ot Kin of the Teſtatoz ; ſo in this Caſe the A# had 
an Epe to the Inteſtate, and was intended fo2 his Bene: 
fit ; that if he had moze Childzen than one, he ſhould not 
run away with all, and the reſt ſtarve. 

And though Diſtribution and Children may be ſo taken, | 
yct it is harſh Language; and if no Children, then to 
the next of Kin, (i. e.) if there be any Child, it ſhall not 
go to the next of kin. 

As to the Advantage by having it an Jntereſt veſted, 
he ſaid there were many Diſadvantages — as lt 
being an Jnfant he marry a Slut, &c. 


ES He 


I Huge 8 ray = TY 


ap 52 — ä „% ð oe egy 


| pe lain that the Opinary had a Power of: — © 
tion bekoꝛe this Dtatute, (i. e.) where; he granted Admi⸗ 


nitration to the TUite and all the Ehidzen; but where 


he had granted it to one, there having executed his Pole 
er, he 5 not alter it, oz compel Diſtribution. - 

As to the Bonds: they ſignify. little, fo 0 they take J. N. 
and J. S. at this Day ; pet there is a kind of: Intereſi 


at this Day, fo2 they admit: none of tie Oblldten ta be 


Evidence, which befoze they might. 


Withins Juſtice demands what Wows are there in the 


Act to veſt, an Intereſt? Shall it be taken that the ina- 
bling them to take a-Boud-veſts-an Intereſt? He ſees no 
2 that any Wows ſhould veſt an Intereſt to go ta 
recuto2s; 
And, in "The Caſe of: the pusband, i be dies befoze Ad: 


miniſtration, 1e Mall nat aß to his Executoz3 but-to the 
next of Rin to the CUlife. 


This Statute-heals: the Incondeniences. at ' Common 


Law, and makes the eſtatoꝛ s Mi; and if the Chlid 


dies befoze Adminiſtratſon, makes it a ſecond Time, and 


gives the Eſtate: as tis -pzeſumed the Father would, if 
he had dilpoled it, G& — nt bis next 10 an. Car' ad- 


viſare vult. 


all Ind Company and. 4 Sandys; 55 2 


* 


ſcriatim in this great Cale: Walcot was but 


| thozt, and his Reaſons being included in thoſe 'of Hollo- 


way, &c, who ſpoke after, J have omitted them to avold 
Repetition. 


Holloway laid, all might be reduced to one ſingle 
Point, which was, whether the Charter granting a ſole. 


Trade to this Company excluſive to all other, be good. 

That this was a great Point both in Regard of the 
King's Pꝛerogative, and the People's Liberty. - 

De divided all Trade, ut ſupra was done per Sawyer 
Attorney General. 

Fozeign Trade with Chiiſtians hath been opened by 
leveral acts of Parliament ; and at Common Law *twas 
an inherent — in the Crown, that none ſhould 


trade 


HI J Term the Judges delivered their Dpinions . 
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trade with Fozeigners without the King's Lickiiee 7 an 
the Ring having this Pzerogative'at Common Law, ait 
Ac ok Parlament ' fs! neceſſary to deveſt bim ok lt. 


which none hath vone but to ſome particular Places. 


Michelborne's Cafe cited by thoſe that re fo) the 


| Company, 'hath not in any Soft been anfwered bp the 


Tar and Peace; and by declarſig a Mar, he may 


lament. 80 


other Side. 

This is a Trade not to be carried on but by. a Com 
pany, and none can ere# a Company but the King... 3 
The! Ning hath the ſole Power ok this Trae, as O 


termine a Pablick Trade, though 1 ketkled by Ar of Pape 
No Parliament ever looked. on this as a pl 


- nay fo far krom it, as in the 14 Car. 2. cap. 24. this 


Companp, &c. are ſald to be an Advantage to the Püb⸗ 


lick, and that Act was made ; that the Perſons of this 


Company, &c. ſhould not be diſcouraged in thoſe honour: 


able Endeavours fo2 pzomoting publick  Unvertakings; 


then how can this be a Monopoly? 

It never hath been queſtfoned as ſuch by Porltameft, 
though they have looked narrowly into the King's Pꝛero⸗ 
gative, even to the queſtioning ſome Things that were 


his undoubted Right; and concludes pro Quer. 


Withins : Here are two Points, 
Firſt, Chether Letters Patents giving a fole Trade 


to a Company, excluſive to others, be good. 


: Secondly, Whether in Cale if they be good, an Anion 
ies. 

pe thinks there is but one Queſtion. and that the Aon 
will lie o2 not, as the Company hath an Jntereft o2 not; 
fo? ik they have an Intereſt by theſe Letters Patents, 


then the Action will unqueſtionably lie. 


The Caſe depending ſolely on Fozeign Trade with In. 
fidels, he ſhall apply to that, and not meddle with Jn- ⸗ 
land Trade, 

'Tis a great Point as to the King's Prerogative, and 
the People's Liberty, 

Firſt, he takes it, that by the Common Law the King 
had a Prerogative to reſtrain all his Subjets from going 
beyond Sea, as F. B. 85. tis true F. B. ſays, every Sub⸗ 


fect 22 go out of the Bealm to merchandize, &c. but 


that 


— — 
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that is to be underliood, he call not be puniſhed fot fo 


doing; but the King may pꝛohibit him, as appears by 


the kame Bobk; and that! three Clays; (i. e. by the 


G2eat Seal, the Pziop Sea, o: Signet, oz by Pzocla-. 


mation; and though in Dyer 165; cited by 2. Williams 
pet tis there agteed, the Kirig map pohibit, and #Quere ; 
is made, ik a going over without a Licence be not a 


Contempt, though there was no Pꝛohlbition; afterwards 
in the lame Book 296. tis holden luch Departure befoze 


expꝛeſs P2ohibitivn is no Contempt, but all the Books 


lay when there is a Pꝛohibition, then it is a Contempt. 
As none map go against, oz without the King's Lt- 
cence ; fo if they are gone, the as, may recal Wr as 
appears b Dyer 378. 
'Tis objected the King may prohibit tome particular 


Jets. ne 
Anſwered. There are ſeveral Ways of probibiting by 


carit, which is direcked to N Perlons, and by 


Proclamation,” which is general. 
And all the King's Subjets are bound to take Notice 
of the King's Gzeat Seal, and Privy Seal. 


Secondly, Che King hath the controlling Power ober 


all Trade with Jnfidels, he map (ay over all Fozeign 
Trade in general: He ſaith Michelborn's Cale goes fur: 


ther than Fitz-herbert's' N. B. and he hath not heard any 


Authozity offered againſt Michelborn's Caſe, us to Trade 


with Jnfidels ; and the 'Dpinton in that Cale frems ta 
be given upon luch a Queſtion as this; ſo that tis the 


Judgment ok the Court in a like Cale, koz who was 


then Chief Juſtice delivered it, ann rn. of the Court 


oppoſed it. 


The Pꝛerogative of making Leagues is in the King, 
and he may make them as he pleaſes; then it would be 


hard the Law ſhould give the King a Power to, make 


Leagues, and yet the Subjefs ſhould have a Right-to do 
ſuch Things to bteak it. 

But though the Subjects may not trade with Jnfidels, 
pet the King may licenſe them, 02 trade himſelf ; as the 
Jews were prohibited Commerce with the Nations, pet 
Solomon traded with Hiram King of Tyre koz Gold. 


By - The 


Perſons: by Wit but de cannot piobtbit all his . 
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Teen Hull. 36 & 37 Gar. L K B. 


Mopbeſy; neither could they know whether it would 
pow hurtful oz heneficial to the Kingdom'; bat take the 


how the-pzobibiting 


" The ſederal Licenees ond Petitions cited and enn 
by the Pisintiff u Counſel, though they pzove no Right: 
in the Crown, pet ars Elildences of it; fo2 that te what 
Purpoſe thould there be ſo many Licences (ram the Crown, 
and Petitigns from the Commons ta the Ring dez Li- 
berty to trade, unleſs the Ring bad ſuch a Right ; theres 
foe ynleſs where the Parliament bath opened it, tbe King 
bath Power to cantegl all Foxeign Trade, elpeetally 
with Jnfidels, 
Obje@ion. But though the King ban ſuch Right, yet 
Part of the Patent is void by the 
Dtatute of 2 E. 3; which is pleaden ; and the mabling 
— of the Patent ts void by the. Statute of eo 


ante as to the Firſt, That tatuto relates not 
to this Trade, 


Firſt, Becauſe no ſuch Trode then in Being; fo. that 
the Parliament could have no Regatd to it, unleſg hy 


ct at the largeſt, yet you muſt take it to relate ta the 
Subjet Matter, which was fox Wiool; fo that the 


 Wozds, ſhall be open, may be taken free from Cuſtamg, 


and to have no other Impoſitians upan them. 


As to the Second, Whether a Monopoly, be ſays a 
Monopoly is na immozal Act, but only againſt the polt- 


vantage to the Publick: as this Trade is, then it ceaſes 
alſo to be againſt the pzohibiting Part of the Law, and 
ſo not within the Law of Bonopolies. 

The Company hath been in Poſſeſſion of this Trade 
near one hundzed Pears, and that Pofleſon will in Time 
give a Right; and cited Grotius de jure pacis, CC. and 


- concludes pro Quer. 


Jefferies Chief Juſtice delivered bis Opinion moze at 


large, but agreed with his Byethzen x 3 and ſo TAY 
was * pro Quer. | 


tick Part of our Law; which if it happen to be of Ad. 
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mates his Mili, and fign 
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s. before the Act * 1 5 
it afterwards;"this! ts Deine: of. 

that At ; and be ſcented: bold that a Ui w2ote all 6 


the Teſtato et 
thzee credible Witneſſes, would be within the 
of that Act, though: not ſigned by hit (accowing to the 
CQods of. VOID in'the: thyee-crevible- The 
i nefles;::'!/0 49) 415326 1755 ye! 
the Mili above, in | | 
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um 


ribed in bis Preſence, | it will be 
they: ſubſcribe it 


one Qu 
ſence, and: then he afterwards, 
that will de another Queſtion. 
One makes his TUill, ſigns it, and declares it in the 
Preſence ot thꝛee Mitnelles, and then makes a Feoll⸗ 
ment in Fee, 02 does other Act which amounts to a Re- 
vocation, and then new publiches his Mill in the Pye- 
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LE wack [EE 
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we of. 


F lence of one 02 two Witneſles ; this may be good 
Anonymus 
Motion was made fo2 not returning Bonep ko the 5 


Marſhalſea and maimed Soldiers, that an Attach⸗ 
ment might go againſt the Sheriff of the County; which 
the Court granted, and ſaid that unleſs he returned it, 
they would take the firſt ſubſtantial Perſon of the — 1 
that thep met with into Withernam fo2 it; which they 
might do, it being in the Cale ok the Booz. 
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do $02 off.-mp:Laind, and he 
er:this, Imapmaſe Miolende and/thruft 
wound hem, meet him un the 
wit U Q 935191131155) 91901112 29003 
Servant 00. dv whint is 
ul. 86D he miſbehove þimſeſf; (02:00 moe, J cha 
nſwer koz my Servant, but my Servant foz himſelf;: 
that ie was his own Ittz; qtherwiſe'tt ' was. inthe Power 
ar everg Servant ea 
| - Thirdly, If I ommand my Servant ta da 
as, as in this Coſe;:t0! pull dötun a little wooden Houſe 
phergin the Ploſatif was and would not come aut, 
bich was carried upon TWherds: into che Land to t 
out of Poſſesten) und bid them tale Care 
they hurt not the Plaintiff; i in this Doing my 
| ﬀf, in Treſpaſs of Aſſault and Mo 
. = ing bꝛeugbt againſt me, J may nean Not guitry, aft | 
. give this in Evidence, fo2 that J was not guilty ok the 
: "1 Wah and the Pulling down the Þoule was a law 
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is to go into | 
anſwer £02: the Ship 

diſcharged againſt the AIR J $2.40 
A one diſlike the Uoyage; and doth. not expreſly p2ohi 
bit navigating the Ship, and the Ship go the Uopage, 
and is loſt, in ſuch; Caſe; be ſhall nat be anſwered 
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return, he | 
1 fo2 what is earned, and it ſhall be intended a, Uoy 
Fay with his Conſent, without an expzels.P2ohibition proved. 
= As if four Tenguts in Land, one o 
5 fſltock the Land, and manage it, the reſt ſhall have 
&e. die, they ſhall bear a Part 
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422 10. NE got a Baſtard- Child upon the Body ok 
1 , mor 0 | | 
a... | | | | J 
1 | J. S. und died; and then» the Moman is delt- 
1 vered, and declares the Party dead, to be the Father 
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IG 
r 
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and the Juſtices adjudge him ſo accowingly, and o2der his 
5 Goods towards the Maintenance of the Child ; this laſt 
| Patt of the Oꝛder is void, the other gos. 
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_ Ihis Term the King demiſed; he ſickned upon Can- 
3 5 dA dlemas-day in the Morning, being Monday the ſecond 
Wo Day of February, and dy d upon Friday the ſiæth Day 
: EL of February 1684. in the 37th: Year of his Reign; and 
=_ aaat Three in the Afternoon the ſame Day the Dake of 
\ "== Tork was proclaimed Ring. - 

_ Upon the Friday Morning the Judges ſat a While, 
1 | and then roſe, and after the King's Demiſe, and in the 
EY. Afternoon of the ſame Day, the Judges had new Patents; 
[FE and upon the Saturday Morning they were ſworn at the 
F7 Lord Keeper's, and then came to Weſtminſter, and ſo 
|: _ there was 20 Diſcontinuance. — - 
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Poſt Terminum Cant. Hill. March 24. The Com- 


miſſioners for Claims at the Coronation of Fac. 2. ſat 


in the Painted Chamer, their Cummi ſſion was yer and 
Determiner, as the High Steward"uſed td do; the Peri- 
tions and Gaim, wete in Law French, and recunded and 
entered up in Latin upon Rolls kept in Chancery: The 
Commi ſion was under the Great Seal in Latin, and di- 


reed to the Lord Keeper, Lord Treaſarer, Lord Preſi- 


dent, Lord Privy Seal, and to ſeveral Great Lords, and 


to the two Chief Juſtices. 
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Maſon and Good, at the Rolls. 
1. HE Caſe was this, Dꝛ. Good had taken 
Securities in his own Mame in Truſt fox 
Thomas Cook, fo2 divers Suins of Money, 
| _ and makes Good his Erecutoz, and dies. 
Thomas Cook aſſigns the ſaid Money, and all Bonds 
taken in Good's Name in Truſt fo2 him, to Maſon, and 
then dies Inteſtate. Richard Cook Adminiſtrato2 to Tho- 
mas, ifligns his Letters of Adminiſtration to Maſon, 
and then Richard dies Inteſtate. Anne Daughter of 
Richard, and TUife to Good the Defendant, takes Let⸗ 
ters of Adminiſtration of the Goods of Thomas Cook, 
unadminiſtered by Richard her Father: Maſon ptefers 
a Bill againſt Good as Executo2 to Good the Truſtee ; 
Good the Executoz claims in Right of his like; hol⸗ 
den upon a Plea and Demurrer in Chancery, by North 
Lo2d Keeper, that the Jntereſt of Richard well paſſed by 
the Alllgnment of his Letters of Adminiſtration to Ma- 


ſon; and ſo likewiſe holden at the Hearing befoze the 
Maſter of the Rolls; and fo decreed. 
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„ Molladertmaved 20: r Rule tos a Prohibi- 
tion. The Cale was thus, There was a Duſt in | 


the Court of the Archbiſhop of York, and the Cauſe 

aroſe within a Peculiar, within the Archbiſhoprick of York; 

but the Party lived within the Dfoceſe. of Cheſter.” They 

that obtained the Prohibition would have it that the Suit. 

ſhould be in the Dioceſe where the Party inhabitech, and | 

ſo. the Cauſe follow the Perſon... Polſexfen would have 

it that at Common Law a Man might be sued out 

of the Dioteſe ; but Statute 14 8 „teſtrains Citations 

out of the Diokele, fo: Ueration of. the King's. Subſet z 

but where the Biſhop, . &c. is Party, there 29 H. 8. c. 9. 
| doth not extend and in this Cate the Dean and Chap- 

ter of Vork, whole the Pecultar is, is concerned, and 

therefoze tis not within the Statute 23 HH. 8. and tis | 

moze natural the Perſon: ſhould: kollom the Caule of 

Action, than the Cauſe the Perſon; Wwherefoze, &c. and 

a Rule was made to dilcharge the Caule of Action. 


— 1 -< 
r 


n 
—— —ê 


mw — 
* 
P — 


r 


1 


,' 


. 


— l by * * * . ; * * ; a 
£1 13 _ * 5 4 „ : 


3. IN an ation agatnft Parker bzought by the Company „ 
of Stationers, he pleads the Letters Patents of King | 

Charles I. which: grant to the Univerſity of Oxon. to 

pint Omnes & pmnimodos Libros, which are not pꝛo- 

hibited to be pꝛinted ; and afterwards that he did by ano- 

ther Charter grant to them Power to pꝛint tam Libros 

content. in Charta to the Stationers of London, quam 

alios non prohibit. | . Ot. 2 
Pollexfen made it thee Queſtions oy 
Firſt, Tf the Patent to the Company de good. 1 1 
Secondly, Ik good, if the King by his ſubſequent = 

Charter had given Power to the Univerſity to punt 2 6 

notwithſtanding. 1 5 tt 


* A » : 
. 8 6 F I 11 a . "$1 . 7 4 K 
4 % Ty . 9 : 85 * «yg wo. © 1 8 | 
. 3 . ' by 3 . 4 * 
; 2 3 . 90 
„ Com Al Y 07 Stationers and P arker. 1 
A, . r WA, : i ; * i : | | 1 
1 | 715 "fb . g 1 "Th 
E 
1 
1 
! 


— — Im AS RR GR <a” — 
— SS 8 — - 


Thirdly, Jf good, ik this Adlon lies. 2 | | 1 
That Pzinting is a Thing of publick Ale, is appa- 5 9 
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Term. Paſeh. IF Jas R. 1 B. | 


ok the ning ; for it is a Conveyance by which Men 
communicate their Notlons in the moſt yublick Banner, 
and with the mot falkng Impfemon; and- therefoze if 
they are good, this is a Means to ſpzead them, and to 
give them a woze viifaſive Talente ; and if they ade hav 
Notivits, this is kUWiſe: d Method to Mead the . 
- chief wirr. It was an AM: invented in the Titne of 
H. 6. and by his Tire bjonght/over Hither, and de grants 
( the ſole Panting ur dme Bovks to Tochilll. 
e Statute of ES pas a Proviſo, that ft that 
not exreny' td Lettets Patents granted ta "Companies, | 

— the t ot Pointing — M the Time ot King Cat. 
3. Seck. 52, 83. hut a Proviſo fog the 'Privitege of Pyints 
ing, grunten by the Wing on bin Pogenitozs, Moor B73; 
Dodd ſav, that u ant d the ſole: Printing of Lu 
is good; and in this Court, Mich. 22 Car. 0. Rot. 3 yy! 
was a Cale between Roper and Streater; Roper Hay 
bought ot the Exetureys of: 92. | the 
Port of b#s Bepozts ; Streater had a Gꝛunt from the 
Ning, and Þfntev pon Roper, upos which he brought 
an Acton of Debt upon the Statate of 14 Car. 2. Strenter 
pleaded the King's Gant; upon which Roper demurten, 
and adjudged foz the Plaintiff; but it was after reverſed 
in Parliament. And the Caſe of the Company of Sta- 
tioners unnd Seymour, where an Acton was bzonght by 
the Company againſt Seymour ko; pzinting of an Alma: 
nack, and found apon a ' Uerdict, that it was a 
Copy of Gadbury's Almanack, and that the Feaſts in it 
were the ſame which were in the Common Pꝛaper, and 
that Seymanr hid a Patent from the Ring z but adjudged 
agatnit him; 'fo2 the ſole Pantiug was granted to the 
Companp before. It is true theſe Actions were bzought 
npon the Statute of 14 Car. 2. which is expired; but 
that Statute did not give a Right but only an action of - 
Debt, lo it is no Dbyettion to ſay, that this Adion is 
the ſame, as theſe Actions were, which were bought 
upon that Statute ; fo2 the Right of Pyfnting Lam 
Books und Amanicks teſts upon the OGzant, and the Att 
by the Cos aſſign, &c. admits that it is a Right and 
Jntereſt, and not only a Pituflege: And in this Court, 
Hill. 35 Car. 2. was the Caſe between the Company of 
— and Wright, where the Company bzought an 
Action ſur Caſe upon This Patent, and ſhewed the 3 
2 N bhlc 
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which prohibited. Painting. 02 Impozting by others, ond | 
quod the Defendant impoꝛzted Pſalm-Books; the Deken⸗ 
— -— wed the Statute bf ay; H. 8. nee koꝛ the 
| laintitft; 1 F 19.291 
Che Second Oveſtion, It the fubſequent Gant avoid- 
ed the firſt, oꝛ gave Authozity.to the Univerſity to pint, 
contrary to the Charter of the Company. ,'' «© 
That it is a Right oz Intereſt he har piobed before, | 
and Seymour's Caſe is an  AuthMity'; and fox: the Pa⸗ 
tents ok the 8th and 1ith Car. 1. the laſt is but a Con- 
firmation, fo2 ik they are two Gzants, then the Plea 4s 
double. The (lows ok the Patent are general, of 
Books not prohibited, though contrary to the Patents of 
other Perſons, which. (ods are not to be taken in that 
Senſe as to extend to all Books whatſoever, but to 
Books, of which no one bad obtained the tole Jntereſt a 
to paint ; foz the Univerſity . being a Place of Learning, .-þ 
it was granted. to them to pzint'Books fo2'their.:Uſe == 
there; and not to come to London foz them; and the Act N 
of Parliament is a Comment upon this Charter, fo: = 
when it comes to the Clauſe relating to the Univerſity, = 
the Wozds are, Quod vide, which explains the Charter, = 
koꝛ in making theſe Charters the King: did not intend the _ =, 
Univerſity to be Bookſellers, but gave them Power to | _ 
pzint fo2 their own Conyenience.;and the Caſe of Sey- . 
wa ſhes, that the King's later Licence din not _ 4 
Q Power. * Bk 3159 HO —_ 
Objection. That if the Charter. is: good, the Bite or —_—_ 
Books will be enhanſed ; but the Statute of 25 10 8. P20- 1 
vides againſt this Miſchien. - 
The Wozds of the Charter to the Company are, po- 
 teſtat. authoritat. privilegium & licentiam omnes & omni- 
modos libros Pſalmorum, &c. prohibiting alios, which is 
tantamount. to the ſole Punting, tho! folam is not within 
the Charter; and this was objected in the Caſes cited and 
ur: of and therefoze he payed Judgment koꝛ the 
aint! | 


As fo2 the third Point there is no Doubt in that, if 
they have an Intereſt, &c. 
Holt econtra: he argued the firſt Point, that the King 
might grant, &c. but the only Queſtion is, if the King 
by the Charter of King James is ſo reſtrained, that he 
could not grant (uch as 1 others; and as to he 
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be (aid, that the Mods did not veſt the ſole Intereſt, ef. 
ther taken ſingle, v2 together 3 and compared it to the 
Caſe of 8 Gzant de ſeparal. piſcaria, & libera piſcari 
the one is a Liberty, the other an Intereſt. de a greed 
that the Ring hab Power to grant the wien f 
Books concerning Religion 02 Law, and admits it to 8 
- an Intereſt, but not a ſole Interest; and that the cone 
ak the Pzobibitton do not amount to a Gant. 9 


There are two Minds of Prohibition; the Firſt 
pzobibits/ a Thing which was unlawful before, as in Je 
Caſe ot Caſte in Churches; 11 Rep. 49. The Secon 

which makes a Thing, which was lawful befoze, to be 
unlawful, as to depart the Realm after a Pzohibition. 
here a Ozant may have a reaſonable Conſtruction 
befoze, it wall not be carried further by Jmplication,' as 
Davis 55. and the Caſe here is ſtronger than the Caſe in 
Davis, fo2 here it is a Pꝛerogative of Power. which is 
moze ſkrongly annered to the Perſon of the ing; and 
there it is only a Pyerogative of Intereſt; this P2ohibt- 
tion being an "At of Governtnent determines 'with the 
Death of. the King, Latch. 118. and Palmer 422. and 
Latch;'58: and if the Ring has pꝛobibited he may alſo en: 
large, fo2 be cannot mMohidit duntelt; fo prayed Judgment 

fo the Defendant -_ 

- The Court encuned fo2 the Dekendant, and ſad, that 

ff it was not fo2 Seymour g Cafe, which they thought a 
hard, Caſe, they would have given Judgment upon this 
Argument, faz they had in effect declared their Opinions 
upon this Point in their Reſolutfon in the Cale of the 
Eaſt-· India Company; but in Regard of Sey mour's Caſe, 

they would have another Argument; and they ſaid. that 
this is a Prerogative of Power, which the King could 

not grant fo, but that he might relume it; but otherwiſe 
it is of a Ozant of an Intereſt ; ideo Curia adviſare vult. 
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HIS Term began with the Swearing George Lord 
efferies, Baron of Ven, formerly Chief Juſtice of 

the King's Bench, Lor atic8llof, in © Place ol North 
Lord Keeper, 
Trevor, Speak 
the R olls i in the Place o 
likewiſe this Vacation; 
of the King's Coney, ne 
in the Place of 
udge in R. V. Jed and Serjeant ; 
aron of the Exchequer, in the 
went into R. B. e 


and upon Iſſue found 03 the Plaimitk, 
moved in Arren af Judgment, that :Avitiſnl- 
ſtration was committed by the Archbiſiop of 
York, where the Inteſtate had bons notabiſia in Lo- 
don, and that this appeared within the d Odria, 
if this was upon @ Demurrer, they N kult 
Notice of it; but now the Cale being tried and the 


Honeſty of it againſt the Defenvant, they would not; 
ideo Judgment, niſi. 
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 Anonymus. 


Jointure @ wade to a Feme, of pouſes in Lon- 
don, -which are burnt down ; Baron and Feme to 
the Intent 'to raiſe a long Term. fo2 building them a⸗ 


gain, levy a Fine upon an Agreement, that the Feme ſhall 


bave her Jointute out ok the 'reſerbed Rent of the 
Þouſes : Ruled that this Fine had ndt deſtroyed her Join⸗ 
ture, but only enured to a particular Purpoſe to raiſe 
this. Term, and that ſhe ſhall have the Rent; and that. 
it ſhall not be ſubjet to the Debts 02 Charges made 


unte ber Jointure. 


| Maſon and Welland. 


* 
/ 


H 8 was an Action ſur Caſe, in which the Pialn. 
tiff declared that in Conſideration that he would 
perlt the Defendant to occupy Land of the Plaintiff's - 
foz one Pear, that he would give him fot it, as much as it 
was worth ; Non afſumpſit' pleaded, and a Verdict to; the 
Plaintiff z and now moved in Arreſt of Judgment, that 
an Action does not lie. 

Thompſon argued that an Action does not, becauſe it 
is in the Realty ; and cited 3 Cr. 242, 786, 859. 2 Cr. 
668. 1 Cr. 414, 415. Jones 364. 

Pollexfen | argued that the Ackion did lie, and ſaid, that 
ik J contrat to give fo: my Lodging, oz fo2 ſuch a 
Chamber, as much as it is wozth ; that this is a good 
Contract, and if. lo, then an Action lies upon it, and he 
could not hade — Ation of Debt, becauſe incertain, 


(which: Jaſtice Withens dented, and laid that an Action of 


Debt would lie upon a Quantum meruit, averring that 
he deferved ſo much, as a Taploz fo: making Cloaths,) 


ſq that he ought to have an Action for Caſe, 02 no other 


Action; the Court inclined * it did not lie; ed adjot- 
natur 3 puis. TE | ; | 


4 5 James 


oy 4 * * Js A ; 4 \ 0 
A 7 LIES , 1 © = * * 1 8 * 
* 4 142 3 „ TA 


7 Trindar 2 the 
| Piat in the Crit of —_ and it was in⸗ 
ſiſted on by him, that this Deed was befoze Time of 
Memozp, and therefoze not pteavable ; that the Seiſin of 
the Prior was likewiſe bekoze Time of Memoꝛp, and ſa 
nut iſſaable, nog tecable by a Jury; that a Lap Perſon 
was not ble of CTithes en ptender, and that the 
— 9 eran had - ceſfozed ail Cithes to the p2oper 


6 ” 
* 


. — 
» : N 
1 y z « , * * 
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Holt coomtra': | That where a Deed befoze Time of 
map is fappotted by iCifage after, uch Deed is pleay- 
able and good ; bait that he op, Deeds 
befoze Time of Memdzy ſhail not be pleaded, abe to be 
intended Dees ok (ach Liberties and Franchiſes, as can- 
not be dlaimed a ſuppaten u Uſage in pais: fs if one 
claim Goods of Felo de ſe by Deed befoze Time of :Yo- 
may, he caunnt Gew bis Deed aud Lap Virtute cuj 
c. but muſt ſhew an-antient Confirmation, oz a 
— Allowance in Eite z ifo iu this Caſe if they hav plead⸗ 
ed the Deed, and relted upon it, Virtute cnjus, &c. it had 
been naugbt 5 but when they che w 2 Deed, and ickewile 
an Cſſage to ſuppozt it, -as to the Juries 
not trying a Seiſin, oꝛ Thing bokoze Time ot Memoꝛy, 
he (ad, chey Do it in Trial ok all Ieft riptions. As ts 
Lay Perſous not being capable pf Tithes en prender, be 
it ſo; but ſure they were capable of Tithes by Retaine 
er, upon a Compoſitian, and that this was ad moze 
than a Modus paying (0 much; and (62 the Council of 
Lateran, ik it Houlp have an Inlluence upon this Cale, a 
it would defiroy all the Madaus in En nd 
pzayed that the Judgment might be :affirmod. 
Herbert Qhief J uſtice aid, that all 
founded upen a Suppoſition in Law, that at ſthe (inſt 
there was a Ozant, thaitgh now not to de pꝛeduced ; arid 
though it falls aut in this Caſe, that the Grant is o- 
Ditced, thallithat make:the . the wolte e by: no Means 
And as 15 its being 1beoze Time of Bemayp, he ap: 
d2oved ithe Oiſterence talen vy Holt, that here a __ 
| | 5 N *Peroe 
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before Time of Memo of a Thing which map be claim: 
ed by Uſage, is by Uſage. ſuppozted, ſuch Deed may be 
pleaded, 8&c.\ Withens concurred-as to the Subſtance of 
the Pleading z but whether it be not en he would 
conſider; ann ſo nm adviſare vult. 998. fi FE. 


IL 
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PO N a ſpecial Uerdict the Cate was, A. ſeiſed 
of: Lands in Fee, had'Jſſue Dorothy his Dalgh- 
ter, married to Richard Hopkyns:; and 9 Car. 1. he made 
his CUI, by which he deviſed his Land to Dorothy fot her 
Life; and fter her Deceaſe, to her firſt Son; and the 


* 


peirs of his Body, &c. ſo to her ſetond Son, '&c. and 


to the other Sons of Dorothy, and the Heirs :of their 
Bodies; and after to Richard Nelſon. fo2 Life, and then 
to his firſt Son, and the peirs of his Body; and lo to 
the Second, and the other Sons of Nelſon in eadem for- 


ma; and fo: Default ot ſuch Iſſue, to one Elizabeth Jones 


in Fee; and after his ill finiched, and befoze the Pub: 
licatton of it he added this Clauſe. _ - 
Memorandum. The Intent and Meaning of the Teſta- 
tor is, that Dorothy ſhall not alien the Lands given to 
her, but that they: ſhall be to her Heirs Males, and for 
want of ſuch Iſſue to Nelſon, &c. © 

Dorothy had Iſſue Richard, and dy d ; Richard bad J.. 
ſue Henry, and dy d; Henry died without Iſſue Male, 
having a Daughter, Caife to the Dekendant; upon 
whom Elizabeth Jones entered, and made a Leaſe to the 
Plaintift, & ſi ſuper totam-materiam, &c. 

Pollexfen fo2 the Plaintiff ſaid, - that it was not the 
Intent of the Teſtatoz to take moze Regard to the 


Daughters of the Son of his own Daughters, than to 


the Daughters of his own Daughter; and fo the Intent 
of the Memorandum was to reſtrain the Tatl general, 
which was erpzeſs and apparent in the Body of the 
Will, to an Eſtate in Tati Male; fo; if his Deſign was 
that a Female ſhould, have. had it, he would have limited 
it to the Daughters of his own Daughter, who were 
moze near to him, than the Daughters of the Son of 
bis Denn: And he compared this Cale to — s 
a 


Meaning was, that Dorothy ſhould not have Power to 
alien; quo minus the Lands ſhall come to ber Þeirs. 


Males; and for want of ſach Iſſue to Nelſon, where the 
Moꝛds ſuch Iſſue ought to be underſtood: Heirs Males, 


and to be all one ut ſi fuerunt, and for want of . Heirs 


- Males, &c. and he ſaid, that ik the Mods were, That 


ſhe ſhall not alien, G. but that the Lands ſhall come to 


Males of her Body, then to Nelſon, &c. it would have 


been clear; and he prayed judgment for the Plaintift. 
Williams koz the Defendant. And he conſidered what 
was the Intent of the Teſtatoz, and he ſaid that it was 
plainly expzeſſed in the. Mill; and where it is erp2eſſed in 
the Mill, there ſhall be no Eſtate raiſed by Jmplication, 


and the Eſtates in this TUill are as plainly and artificially : 
expreſſed 'as can be; and to make any contrary Con- 


ſtruction, would be to oppoſe the Rules, fo2 Conſtruction 
of Mills, and ta oppoſe the Intent of the Teſtatoz in 
this Mil, and the Intent of the Mill it (elf, Pe (aid 
that the Vule is, that the Intent ſhall be--obſerved, but 
not beyond the Wozds, o2 contrary to them ; and he ſaid, 
if it be neceſſary to make \uch Conſtruckion upon this 
Clauſe, it may be extended ſo as to give an Eſtate tail 
to Dorothy; and if this ſhall be the Meaning, then this 
Clauſe will -overthzow the Mill, and be contraditozy to 


it ſelf ; fo2 where he ſays: that his Intent was, that ſhe 


Hall not have Power to alien, ſhe ſhall have Power if it 
be an Eſtate-tafl in Dorothy, and che may bar her Jfſue 
by Fine, and the Remainder by Recovery; but the true 


Meaning ok the Clauſe was, to add a Reſtricton to Do- 


rothy, which the Teſtato2 thought, that ſhe had not be⸗ 
foze by the Law ; he cited Dyer 171. 1 Leon. 147. 
Herbert Chief Juſtice ſaid, that in his Judgment this 
bas a plain Caſe, and that the Intent wag but to add 
a Clauſe of Reſtrixion, which, as the Teſtatoz thought, 


he had not done befoze ; and it is not like to the Caſe 
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Judgment fo2 the Defendant, 


of Altham, roy it is the Office of the Habendum: to ee, 
rain the General of the Pzemilles z and there the 
but 


Mods ate in the very Att of timiting the Eſtate ; 
here they were at another Time, when his Thoughts 
wore not employed about limiting an Eſtate, but pov. 

ding thut we ta whom the Estate was given, ſhould not 
defraud the Gift z and where the Mods are, That his 


Intent aud Meaning was, that ſhe ſhould not aben, Se, 
but that they ſhall be to her Heirs Males, (i. e.) Heirs 
Males according. to the Incent and Meaning of his Will; 


und ok fuch Opinion was the whole Court, and Live 


Herbert Chief Juſtice agked Pollexfen how it woll 
have been '(f the Mos in Alcham's Caſe had been in 
a. Claate by it ſelf, by way of Recitel, which moze re⸗ 


| ſembles this Cafe, than the Cale * Altham d it 


Roto is. 


Maſon and Welland ; devant. 
'H18 Ciife was moved again, and the Court ſaid, 


chat they had pernſed the Books, and that thoſe 
bfteb by Thompſon ure all, where a Rent in certain is re: 


ferved, and there the Law, where the Thing favours of 


the Realty, will not permit an Action quite perſonal to 
be bought, bert will reſtrain the Party to his pꝛoper 
Attton, Without | confounding 8f them; but here if thi this 
Attion does not de, the Party chall be without Remedy, 
which the⸗Law will not permit, fo2 an Action of Oedt 
does not nie 'becatife it isiihcertain :; z und lo there can be 
no Diftrefs, eeaiiſe there is no Rent; wherefoze this 
Acton is weil'bſought, and Judgment was given kor the 
Plalnkiff ana voce. 
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Churchwardens not 
there were not, and 
and it was moved | 
might anſwer , e other 
that the Bond was/ made Guardianis Ecele 
Adderbury &e. und nd Petſon named, fo inc 
it ought to ſhew_who were Churchwardens z but i 1 
anſw "that it was 'well-eriough,: fot" it is 4 | 
tion, "Biſhop"! of Londot then e w „ 
moved, that. it was Guardia derbury 
nomen Guardianorum, &c.. And C Guardiani cannpt be the 
eſc a e Perſon; and of thes 
was the Oourt; fo oy Conſent the Bond being | ” 
| fave the Partſh'harmileſs from a Foot Pan,” | 5 
dant pleaded Jon fuerunt damnificati. | 
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HE Policy af afurance run until the Ship —_ 
hall habe ended; and be 'diſcharged- ol her: "mM 
Qoyage ; Arridal- at the Pozt to which ſhe was bound Y 
is not a Diſcharge till ſhe is unladed; Per totam Curi- > 
am upon a Demurrer. 306 - 1060} 2605 226 0301. 35013 350 
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declare here de nov 
Court are ended, a | 
but Bail de novo put in; but ſaid he, ſome would diſtin 
beas Corpus, but the 


true Difference is between a Replevin by Plaint, and a 


Replevin by Writ ; where it is by Writ, the Pledges ap- 


pear at the Court, where by Plaint thep do not; and 


* Whete they do not appear at the Court, they are not 
 chatgeable ; he cited 1 Cr. 446; 2 Inſt. 340. > kl. 6. 2, 3. 


and upon a Pone 02 Recordare nothing is removed but the 
Plea, the which being bp Paint, no Plevges appear, and 
therefoze they are not liable; and beſides this is the firſt 
Caſe where-ever a Replevin was removed by Certiorari; 
but admitting that they ſhould be llable, yet a Scire facias 


averia elongata ſunt; and in this Caſe he had returned 
upon the Retorn. habend. which is befoze the Time that 
the Scire facias lies; F. B. 74. F. and foz this Cauſe he 
paped their Judgment. — 
Hole econtra. He ſaid that this Scire facias is founded 
upon the Statute of Weſt, 2. cap. 2. fo2 the Caſes of Ha- 


deas Corpus he admitted them, foz they declare bere de 


4 novo, 


_ 


F 
5 
nd wy 
* 


1 


thall not iſſue, till the Sheriff return upon the Pluries quod 


9 
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t depending dy Mtit oz "without Urit, 2 oft. 


bend. and Co the Scire facias tos form z he (aid, that it 


"Ten. "Mich, I Jac. 2. K 1 


novo. and the Ball in · the inferior Court are, diſcharged 8 : 
and the Reaſon ts, becauſe: the Perſon:of- the Party be - 


ing removed hither, the inferior Court had loſt their Ju- 
risdictton over him ; and not having Jurisdician oper 


- the Perſon, they cannot moceed in the Cnuſg, and na 
moe is removed than the Perſon and the Cauſe f the 
Piea, &c. are not 3 but by aher wert übe Re- 


com cum omnibus ea tangent is remobed;/ and i it the 
Pledges alſo ate removed, and they max be: * 
age 
cited Raſtal's Ent. 1 Sid. 155. 1 Cr. 446. and he id that 
if by the Removal ot the Piea by Certiorari the Pledges 
are diſcharged, the Party may diſcharge his own Pledges; 
ko: it map be-removed as well at the Suit et the ene 


Patty as the other. And as tothe. Objection, that there 
was no Alias and Pluries returned upon the Retorn, ba- 


would be in vain to have an Alias & Pluries retora, h. 
bend. where upon the firſt Mrit an Elongat. is returned, 
and compared it to the Caſe of Bail, when a Non eſt in- 
ventus is returned, &c. ſo pꝛaped their Judgment koz 
the Plaintiff. Withens ſaid, that there is a great deal 


of Difference between a Certiorari and an Habeas Cor- 


pus; but Curia adviſare vult. After in Mich. Term this 
Cale was argued by H. Finch, and he ſaid that this was 
a new Caſe, and that by the Certiorari the Party is out 


of Court, and had not a Day given to him, as he had 
upon a Recordare,. and is not demandable, noz can be 


nonſuit; and if the Principal be not in Court, the 


Pledges cannot be; and though tis ſaid in the Crit, 


Dicite A. B. quod Gt in R. B. tali die proſequi fi voluerit, 
he cannot by his voluntary Pꝛoſecution bzing in his 


Pledges, who were out of the Court befoze, and the 


Coutſe is where a Cauſe comes here by Certiorari, to de- 


Clare de novo; fo the Certiorari only removes, and foze- 


cloſes the Court below, 

Williams argued econtra to the ſame Jntent ut ſupra, 
and ſaid that the Pledges are here removed, and. have 
demanded Oyer of the Certiorari and Return ; and upan 
a Demurrer Judgment is given that there ſhall be a Re- 


turn; and upon an Elongavit returned by the Sheriff, a 


Kire facias is bꝛougbt * the Pledges, in which 
Action 
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the Retorn. /habend; re ins in Foce; ; 1 
this de erroneous; the Pledges cannot take Advantage-of 
it in this Aton; to which! Finch ſaid that this is petit 
rincipii, : fox if the Piedges are not in Court, then 
a Judgment, where they are not -ourt, 
ut Holt fald, that they ate Parties to this Record, and 
bade demanved Oyer; and by Demurrer confeſſed,” that 
then | Pledges here, & i ST 3TH 015 een 

The -Coure were inclined! to be of Opinion, that the 
Pledges art not diſcharged, foz the 
enlue'; ko: then the Dekendant mi 
and the Plaintiff would loſe his 
other Side they doubted whethe 
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ht wing a Ce: 
* the Mincipal be 1 
Court, but at his Pleaſure, and that he is not demand 
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bie, and'cannot be nontutten; and therefoze adviſ; yule. . 
. Aer it was adjudged that the Pledges ate not dif 
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N EjeQment was baqught, and Recovery | bad 
. upon it ; and after the 2 ought an 
fiction of Treſpaſs fo2 the Meg tofits, 
zand the Leſſee releaſed the Action : But the 
Hanks ſet afive. the Releaſe, and ſaid, that the Leſſee ig 
a Perſon in Truſt, and ſet . by the Pꝛactice of the 
Ge and is in the. Nature ol an Officet of the Court, 


and ſhall he within the Momer and Control, of the Court; 


and therefoze:the Boner which was in the Serif S Han 
was I uled to de walibered. CLIC 


Titus aud Perkins in C. B. 
2 ener een e is v1. 


N Replevia. the Detendant avoived f02 Damagesfea- 

1 ſane ; the Plaintiff in Bar of the  Avowoy pleads 
that it is a Copyhold, &c. and that there is a. Cuſtom, 
& c. quod quslibet perſona, &c. quæ admiſſa fair, ' &c. to 
a Copyhoſd,-ſolveret,;& uſi & conſeuverunt ſalvere to te 
Lord kor a Fine, tantam denariorum ſummam quantam 
terræ valebant per annum tempore admiffionis Prrdis. 
& ſur ceo Demurrer. 

Pemberton foꝛ the Defendant: The lhozt-Queſtian is, 
ik this be a goed Cuſtom. to maintain u Fine certain 52 
nok; and he ar gusd that it is not a. gan. Cuſtam, de 


ald that he dar of always taken it, that in as” the 
ine 
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bz ſo many Prars Quit Rent; but lo mach as the Land 


map be a Difference between the Lozd and Tenants; 
fo2 the Low is bound to admit; and ik he aſſeſs but 


cuts it after the Death of his Father, then the Land 


Fine is either certain, oz at the Till of the Lom; and 
if it be not certain, then it is at Mill: Ok a Fine cer. 
tain there can be no Ambiguity o: Diſpute between the 
Lozd and Tenant ; but this Fine is gulte incertain, fo} 
the Land map be of moze Ualue at one Time than ang: 
ther, and he had never known a Cuſtom fo2 ſuch a Fine, 
and co it is a Caſe without Pꝛecedent 5 fo2 the general 
Map is, ſo much fo2 a Meſſage, 02 ſo much per Acre, 


is wozth per Annum tempore admiſſionis, he had never 
known; in Willow's Caſe, Cook s ſelec Caſes 1. It 
feemg to be granted, that if the Fine be ſuch that there 


this is a Fine incertain : Such Cuſtom is inconvenient, 


T welve-pence moze than the Ualue, he ſhall be barred; 
fo2 he ſhall not recover moze than he demands, and the 
Ualue is ſo incertain ut nil amplius, fo2 who ſhall ſet the 
Qalue ? the Low ? he does not know the Ualue, but he 
is bound to admit, though he does not know what Fine 
to let. Tf an Award be made, that he thall-pay lo much 


us ſuch Land is wozth, Cas here!] it is void, which Jones 


Chief Juſtice agreed ; but ik J make a Leafe-:reſerving 
ſo much Rent as J. S. hall name, it is good, per Jones 
Chief Juſtice';' to which Pemberton agreed; and he ſaid 
that the annual Ualue tempore admiſſionis map be a good 


* Method fo2 a Judge to determine the Reaſonableneſs of 


a Fine; but it is unreaſonable. to put the Loꝛd upon ſuch 
a nice Demand, fo; he might mils the Aſſeſſing of a juſt 
Fine, and then he ſhall lole his Fine: Suppoſe [koz it 
ought to be a Fine annui valoris of the Land tempore 
admiſſionis] that there be Underwood, and the Copyholder 


ts not wozth ſo much, how ſhall the Fine be? to which 
the Chief Juſtice (atd it ſhall be in like Manner, as if. 
Land be ſown with Cozn; and after the Death of the 
Father the Cozn is cut, the Land is not woꝛth lo much; 
pet the Fine ſhall be aſſeſſed ſecundum annualem valorem, 
by Eſtimation tempore admiſſionis. © 4 
Nn 2 Bulſt. 32, 33. Allen verſus Abraham; there was d 
Cuſtom to take two Pears Rent, and allowed to-be good, 
fo2 there the Rolls of the Court are the Guide, and 1 


Tem HIL & 2 Jad. 2. LEE 


—— * —— N 7 


what bus ehe Kent; but in out Gele, he Tot Bells 


cannot de un Guide, — cannot bew the annyal Ga- 
lue, which tpruntertain. {6 du 013G2 31113} gam 7: AO, ; 


To which ede Chief holte kde thot;.fn this there Is 
not — Incertainty; than in other Caleg ot 3 


fo2 Fines, where two (Year's Ualue) in Cale of a Put⸗ 
chaſe, bad been adjudged to be reaſonable, and à Hear 


and Half in Cale dt A Deſtcent ; [quæte del ceo vide 
13 Rep. 3. und if the Lom demand moze than he ought, 


he may male his Demand de novo, fog the Judge in 
Caſe ot a greater Demand than is due, ought not to 


adjudge as much as is due to the Loꝛd, and bar him fo2 
the Reſivue;' but ought to adjudge againſt him fo2 the 


entered, and put him to a new Demand. 
Lutwich fo the Plaintiff. //Firſty Chat it is. a good 
Cuſtom. Secondly, It the Cuſtom be not good, vet 
there is no Fozteiture ; foꝛ upon the whole Matter it ap- 
pears to the Court, that there was a -pzobable Cauſe to 
— 1 Fine. mee That! there: qusbt ta be a 

emand. : QI e e s 

Curia: apply pour -Celf- to the CTuſlom only. 

De agreed that convenient Certainty ought - to be in 
all Cuſtoms, ' but certum eſt quod certum reddi poteſt. 


Nie 
14 8 


Pemberton inſiſted, that the Lod will loſe his Tine, i if he 


does not demand: eratly the Fine due, which he denied; 

fo; in this Caſe' where the Fine is not incertain, the 
Tenant ought to tender the Fine; and fo2 this he cited 
the Caſe of Dalton and. Hamond. Mich. 42 Eliz. Cr. 
779. R. B. and we have made a Tender as is confeſſed by 


the Demurrer. A Cuſtom that the Tenants ok a Ma⸗ 


noꝛ ought to chuſe out of themſelves a Bedel, to collect 
the Rents and Amercements of the Mano? ; and that if 
the Bedel pꝛobe not ſufficient, that the Tenants ſhall 
anſwer them to the Low, is a good Cuſtom. Roll, Cu- 
ſtoms 559, 560. 11 H. 4. 2. In London and Exeter there 
is a Cuſtom, that it a Hozſe being in an Inn, eat as 
much as he is wozth, the Hoſt may ſell him, as is agreed 
in 1 Bulſt. 207. and Moor 876. 

A rationabili parte bonorum does not lie without Cu- 
ſtom, as it is held in 2 Inſt. 33. {but he laid that there 
are Uariety of Opinions, Brook, rationabili parte 6. Lite, 


Rep. 324. and there the Certainty ok the Child's 
K k Part 


Whole z and that bi Ente Was tonticus it de bad 
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and there argued by Pollex fen foz the Plaintiff in Etroz; 


 Pothte . 


by Ualiie 5 und what is, the annual Ualue may be mon 
eaſily agreed, than what 48: a: reaſonable: Fine, becauſe 


ent vepends; upon the Certainty ok tbe Debes and Fu- 
netal- Expenres z- the which K tdey cannot agree; the 
Court may ſettle them upon an Action mouse 3 and in 
air Tae ide Certalnty dt the Walue is agterd, ka on 
both Sides it In agreed to be 287. per Ann. and be con 
eden "with Page's one; 2 Cr. een s" an audit 11 


ones Chief Joftice fats, that the Cuſtom s the. pn, 
Thing; alm he viv not voubt but e 
Cuſt on. and reducibte to a ſufficient Certainten. 
i Charltolv/ agreed und ſad, that it is common in Atty 
tances to finfit} an Eſtate to the 'Father: for Life, with 
wee £6 make Leaſes; teterving a Moiety of the ans 


94% y 


ther is rtaſonable td both L's not reaſonable to ano. 
Wer. 4 470 5 n 
Levinz agterv 455 ald, tbat thin Queftlon had been 
ſurlüül bey Yeſdhved 'fopty Cimes, ſeil. in all Caſes where 
two Peurs UAalue had bern avjubged:reaſonable-; and ſald 
that he did not ſee any Difficulty in aſſeſſing the Fine, foz the 
Lozd might dave the UGalue enquired by the Homage ; 
und ik the true Uintne- wid not aſſeſſed in that Cale, the 
Party mi&ht have token Iſſue. Aud he ſafd that fo2 1 ana- 
ther Conte it is agatnſt the Defonvant,: fo2 it is not de 
communi jure, that if the Tenant refuſe to pay the Fine, 
that he fozfeits his Eftate ; fo2 in ſome Places the Lom 
hall ſeiſe tantum quo ouſque, & c. and therefoze here he 
— 4 to alledge a Custom that be hall foxfeit for a Re 
Street agreed and ſaid, that if the Fine aſſeſſed be utt- 
reaſonable, the Loꝛd ought to re-afſeſs tt, and the Tenant 
ought to pay at his Peril upon a reaſonable Time given; 
and cited the Cale ok Gardiner and Norman, Mich. 19 lac. 
R. B. Cr. 675. which he ſaid was a hard Judgment. 
Adudged koz the Plaintiff per totam Curiam. 
Upon this a Writ of Error was bought in R. B. 


— 


and he ſaid, that he could not compꝛehend the Senſe of 
ſuch a 'Ciiftom z either the annual Ualue tempore admiſ- 
fionis ſhall be taken from the Pear p2ecedent, 02 luble⸗ 

1 the Pear in which he is admitted ; 02 how 
1t be underſtood; fo2 it may be ſown with ai ; 


quen 
hall. 


96 


Term. Hill. 1 & 2 Jacl 2. KB. 


— 


URS 


it may be Coppices which are cut but at certain Times, 
02 Houſes: out-of: Repair, nothing is moze uncertain tha 
the annual Ualue, | and: a Cuſtom ought. to be certain. 
(and he cited Davis 37. Godbolt: 14. Roll, Cuſtom 55 
and no Jſſue map be taken uponitt'; and be luppoſed, 
that a Man peſcvibed foz the Malue ot a Pint ot Con 


to be taken fo2 Toll ; this would be ll; becauſe incertamn 


what the one ſhould give, oz the other take, and (o ot u 
Modus decimandi ; he ſaid that a Cuſtom ta habe the 
Ualue of the Rent is good; and fo2 this cited Pages 
Caſe, 2 Cr. 671. but the Ualue of the Land is not 
good. As in the Biſhop of Bath's Caſe, 6 Rep. 35. 
where one having a Rent of 208. iſſutng out of Black: 
acre, and grants it till 20 1. be raiſed, he ſhall have it 
fo2 twenty Years; otherwiſe where Land of the Ualue of 


20 J. per Ann. is granted, which Cale he put to ſhew, 


that the annual Ualue is ſo uncertain, that no Iſſue can 
be taken upon it, and therefoze there can be no Founda⸗ 
tion fo2 the Cuſtom ; and he ſafd alſo that the Cuſtom is 
ill alledged, becauſe it is ſaid quod quzlibet perſona vel 
quælibet perſonæ quæ admiſſa foret vel admiſſæ forent uſi 
foerunt & conſueverunt to pay, &c. which he ſaid is not 
good, fo? it is a Thing to be done in futuro, ſuch who 
{hall be admitted, where a Cuſtom ought to be founded 
upon an Uſage pꝛecedent; and cited the Caſe of 21 E. 4. 


Where one pꝛelcribed that he might turn his Plough ; 
and the Caſe in Godbolt 14. deviſare poterit, which are 


not good Pꝛelſcriptions. 
Levinz argued econtra, and went upon the Keaſonsg 
urged in C. B. to which the Juſtices leemed to agree; 


but fo2 the Manner of laying this Cuſtom, Curia advi- 
fare vult. 2 on 1 1 0 


The firſt Day of Faſter Term, Bedingfield ſat as 
Chief Juſtice of the Common Pleas, and Baron Atkins 
as Chief Baron; Jones Chief Juſtice, and Mountague 
Chief Baron, being removed the Day before; alſo Juſtice 


Charlton being removed again to Cheſter, Serjeant Lut- 
wich was made a Judge of the Common Pleas; alfo 


Baron Nevil was removed, and Serjeant Heath made a 
Baron; Milton was alſo made a Baron of the Exche- 
quer, and Porrel a Juſtice of the Common Pleas. 
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1. J adgment in | 
ro2 brought, 


— cans < 
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and a Crit pf Er- 
02s alllgned ; and af- 
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Entry upon the Roll of the Writ 'of Enquiry of Da- 
f mages per 4 en provprug & legalium 
4 ' hominpm, was omitted, aud ald 6149 wot {aſp virtucee— | 
I eris; aud this jpas phe Adattge te be menen, Which N 
| was oppoſed N at Leyi9z.4\880 he fd tönt the Sta- | 
Law, but that was anly 
King in another Term the Stotare.of g A . 8. 8 
of Amendments has A þ \Diſtgkes in 
Mat Fa, and Wattetz in 
ſome there wor e In t nba the Fat 
dance of the Cleb, but not ä 
Heſtience ot the Law, any 
that this is Etrop in the Law 3 aud be 
cited 22 E. 4. Pl. 1. Ich. 20g. Jones 199. and Primer 
123. upon which Caſt te pzincinaliy vie d. 
On the other Mart 8 inſiſted ay Holt u Rollex- 
den, that the Tutit ot Gnguity was wl erecuten, and 
well returned 3 Aub belag in, b chere be an Quar- i 
light 5 
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"aw in the Clerk in tranſcribing it, it is amenyable. 8 


— and made ge bonis teſtatoris; and after it bad 


and all the Pꝛoceedings upon the Netcom right, it would 


fo tber ruled, that it wall be amended ift. 


County 7 Worceſler and * * fk Eveſtolm | 


fox repairing ot Knightford-bridge, 
mon publick Bꝛidge Time out ot Mind, &c. and repait⸗ 
ed by all the County, which Rate was aſſeſſed and paid 


the Manner of rating preſcribed by the Ack; but becauſe 


and that it is a common Thing to amend the Recop, 
where the Paper-Book in the Office is right made up , 
and Holt cited 1 Cr. 144. and a Caſe in this Court, upon 
a Writ of Error out of Newcaſtle, where it appeared that 
there were but eleven Juroꝛs, but inſomuch that the Re. 
co2d and Tranſcript were Twelve, it was amended; and 
Pollexfen (aid, that as to the Caſes put, they were 
MWrits, Declarations 02 Pleas ; and he ſaid that where 
Judgment had been given againſt Erecutozs de bonis pro- 
priis in C. B. it had been amended after a Mrit of Erro2 


been amended here alſo. 
The Court ſaid, that where the Right had been tried, 


be hard to reverſe a Judgment, koz a Miſfake in Tran⸗ 
ſcribing, which appears to be but vitium pers and 


16 Jo} 3: 


2 AN Over was müde at the General Sefton * the 
Peace foz the County of "Worceſter, fo: a Rate 


which was a com- 


by all the County, except the Corporation of Eveſholm, 

which bꝛought a Certiorari, and by it removed the Dꝛder 
into R. B. and now Moved two Exceptions againſt the 
Dwer, the one that Cozpozations are not to be tared 
with the County, but exempted, and taxable by themſelves, 
by the Statute: of 22 H. 8. cap. 3. which impowerg Ju⸗ 


ſtices of Peace to meddle- with Bꝛidges: The other Er- 


ception was, that the Rate was not well made, becatſe 
they did not ſend fo2 the Conſtables, &c. to afleſs the 
Rate purſuant to the Ad; fo? the firſt Exception the Court 
ſeemed to be ok Opinion; ſeil. Wythens and Wright, 
Chief Juſtice . Herbert being abſent, that Cozpozations 
are ratable with the County, (Holloway doubted) but 
they ſeemed to be of Opinion that they had not purſed 
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HE Plaintiff: bjought an Adtion-ſar Caſe a 
the Defendant, and declared upon the Endozſe: 
ment of a Bil of Excha nge ; the Defendant pleads, 
that the Plaintiff had: Dane his Action again Boghes 
the Mader, and had Jungment againſt bim; and Upon 
this the Plaintiff turret; 001d ee ene 2 front, 
And it was argued, that this is not a Plea in Bar of 
this Action, ' becauſe it does not anſwer az avoid the 
Charge of the Declaration, which is, that he had en- 
dozled this Bill to the Plaintiff, a and by it made himſelf 
ſabject to the Payment, if the Dꝛawer did not pap it; 
and it is laid in the Declaration that the Boney iB not 
paid, and then though there is a Rpcovery, pet this is 
not a Bar to the Mlaintiff, fog this Endoxſemeyt is as 
a new Bill, and a new Contract, and fs a ſeveral Con- 
trac from the Dꝛawer's ContraX, and of a different Na- 
ture, and there ought to be a Reeovery upon it by a dif- 
ferent Aﬀton ; fo2 upon the Jndoxſement only an Action 
upon the Caſe lies upon the ſpecial Cuſtom ot Merchants, 
but againft the Drawer an lodebitacus aſſumpfit lies upan 
the Debt created by the Law; and ſo'the Contraft being 
ſeveral, and of a feveral Mature, a Recoverp upon one, 
is not a Bar without DatisfaFion, no mote than in the 
Caſe of a Bond; fo? — this Contract is not of a 
Nature fo High as a Bond, yet it is of the lame Na- 
ture, koz the one is verbal, and the other a verbal Con- 
track put into Writing, and turned into a Deed; and if 
the Dellverer when he parts with his Money will demand, 


ik the Perſon upon whom the Bill is dzawn will not 


Pay, what then? the Dꝛawer and natural Equity will 
anſwer, that the Drawer will; and in this Caſe the Jn- 
doꝛler is in the Mature of a Dlawer. and is regarded as 
a Dzawer, koz if there are good Jndozſers, it is not 
uſual to regard the Dꝛawer, becauſe they are all liable 
till the Bill is pad ; and as to the Caſe of Brown and 
Wooton. Trin. 30 Jac. R. B. Cr. 73. Yelv. 67: and 
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— tt was lad, that there e the: Cale wan founded. 
upon a Tozt, and Damages only ta be recovered:z-which 
after having been reduced to a Certainty by a Judgment, 
are of another Nature, and become a Duty certain, fo 
which there is no Remedy, but an Aﬀion of Debt, oz 
Execution upon the 1 but berg the Action is 
grounded upon a Debt. which Was always certain; and 
be kald, that it one comes with J. S. to a Draper, and 
ſay to him, that if be: will ſell Cloth to J. S. and E be 
does not pay the Dꝛaper, that he will himſelf; and after 
the Dꝛaper bing an Adton againſt J. S. and recover ta 
Judgment, and after bzing an Action againſt the other; 
and he pleads'this Judgment in Bar ok it, this will not 
be a good [Plea (quod fuit conceſſum per Holt Recorder 
on the other Side,) there not being Satisfaction: [Sq 
in the pzincipal Caſe there not being Satisfalfon; and 
the Courſe. ot all Declarations being, that the Monep wag 
not ſatisfied, this makes this Part to be material; ta 
which the Party ought to-anſwer, the which he bas not 
dane by this Plea; and lo the Plea not Jod; t 
which,. Ke! 5.0 5: 

Holt econtra. The Caſe is, Hughes draus a Bill of 
Exchange upon Pardoe, payable to Swift, who endoxſes 


it to Allen; who endozſes it to Claxton ; Claxton bzings 


bis Action againſt Hughes, and had Judgment, and alter 
he bzought this Action againſt the Defendant, who pleads 


ut ſupra; and he ſaid that it is a good Plea, foz he (aid 


that Claxton might at firſt have bzought his Adion againſt 
Allen, and then Allen might have charged Swift, and he 
might have charged Hoghes in Reſpect of his Charge; 
but when he bꝛought his Action againſt Hughes, he has 
' waved his. Liberty of ſuing Allen and Swift, and cannot 
Cue them after; fo2 if he might ſue Swift after, then Swift 
might ſte Hughes, and ſo Hughes ſhall be doubly charged, 
which is againſt all Reafon ; —_ he ſafd that though this 
is as a new Bill by the Indozlement, yet it has a Oe- 
pendance upon the other Bill, aud compared it to a 
Warranty. A. enfeoffs B. with Warranty to him, his 
Heirs and Aſlgns ; and B. enfeoffs C. with CUarranty, 
and C. is impleaded and vouches A. as Allignee of B. 
and recovers, he has waived his Warranty againſt B. 
and never ſhall "yes B. and he laid this is not "Caſe 
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Caſe, that where one is liable to the Actions ot two Per- 
ſons, that by one Action -b20ught by one of them, he call 
not be liable to the other, as in the Caſe ok Middlemore 
and Goodale. Trin. 15 Car. R. B. Cr. 303. CUbhere the 
Feoffo2 covenants fox him and his Peirs, with the Feoffee, 
his Heirs and Alligns,”to-make further Aſſurance; the 
Feoffee aſſigns over, and the-Aflignee bzings-an-Atton. of 
Covenant, and then the Feoffee releaſes; Adjudged, that 
the bunging of an Aﬀton had attached an Intereſt in the 
perſon of the Allignee, and the Covenantee could not 
releaſe: So in the Caſe of a Diffeiſin of Tenant by 
Statute Merchant oz Elegit, they might have an Aſſiſe, 
tho' they have not a Frank Tenement,) and ſo might the 
Tenant of the Frank Tenement; but if one-recovers, the 
other ſhall be barred; per Moy), 33 H. 6. 22. and he ſaid 
that the Plaintiff might have ſued either of them at firſt ; 
but by bringing of an Action bis Election is determined, 
and he cannot have Reſon to the others. 


s b 


Df ſuch Opinion was Holloway and Wright, czteris 
abſentibus ; but after Withens came into Court, and a- 
greed ; and becauſe this Caiiſe had been depending in 


ruled the Plea to be good, 


. 
* * 


Court a long Time, and had been argued befoze, they 


Houghton and Ruſhby. 

4 TPON a Motion fo2 Reffitution of Goods taken 

CA upon a Fieri facias, the Caſe was, a Fieri facias 
was bzought, the Party died, and the CUrit wag deliver⸗ 
ed after his Death to the Sheriff, and the Goods Were 
executed in the Hands of his Executozs, who now moved 
fo2 Reſtitution, becauſe the Party was dead befoze the 
Crit delivered to the Sheriff; and ſo the P2operty not 
bound by the A& of Frauds and Perjuries. 
But the Court was of Opinion, that the Act did not 
deſign to aid the Party, but a Purchaſer in Market obert, 
and left the Party as he was at Common Law, when 
ſuch Execution was good: And Treby from the Bar ſaid, 
that it was laid in Parliament, when this Act was made, 
that the Miſchief was great; that in long Uacations, 
when Goods have been ſold in a Parket overt, 02 taken 
upon a Diſtreſs, and a Fieri 1 teſted the laſt Term 
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Walter Needtam, who dien April 6. abeut 10 in 


Wommug und tde Writ was not ' ſealed mn an of) t 
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˖ e. one 5 J. per 
other 8 s. per Week, and that the Pperſeers ſhould 
it; and the Dpder being removed. by Certiorari, Alibone 
moved to quaſh 5 becauſe not Hane ta the Dixreckion 
of 43. Fliz, which lays others iſhes; lo Bhat 
it ought to be aſſeſſed p:the Juſtices. upon particular-Þ 
kong and not generally [and ſo it map be done, and it 
has been admitted it might ſo be done this Term bekoze; 
and alſo a Caſe remembꝛed in Pemberton s Time, when 
it was fo ruled. Iain 40 | 
But the Court ſeemed to be of Opinion that it was 
well enough, and accozding to the right Courſe z and that 
the Juſtices are only to aſſeſs the Quantum, and then the 
Rate is to be made bp the Overſeers of the Poo of 
the Partſh ; and ſuch was the Opinion of the Court. 


e Caſe of the Borough 0 Banbury and the 
adj acent Towns. 


6. T pere are four adjacent Towns within the Pariſh 
Ry” of Banbury, and there is an Dverſeer within 
each Town, and an Overſeer alſo within the Borough ; 
they all join in one Account, and there is but one Kate 
made fo2 all the Pariſh, but the Dverſeers of each parti⸗ 
cular Town, collect and pap the Money within ſuch 


Town; one who is Tenant of Lands in one of theſe 
_ Towns 


- - 
TREE r 2 
G * N 


paid to the Overſeers of the Borough; * — the like is 7M 


there ſhould be a Diſtribution made; and this Oper with 


tute of 14 Car. 2. was cited, and this Caſe urged to be 
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Towns lives in the Borou — and is aſſeſſed/by the Ober | 9 
ſeer of the Borough foz the Lands within the Town, and 8 = 


done in the other Topns ; ſo that 
Borough had A. Surpf lage fot | 


* 


gh, wanted Money 
fo? the Relief of the Pooz within the Towns, though 
the Poo2 within the Towns were leſs than thoſe within | 
the Boꝛough ; and upon this the ſultices -ozdered, that 


others being removed, it was moved to be quached by N 
North nd Levinz; but confirmed; and though the Sth, 


within that Statute, ft was not agreed to be within that | 
Statute ; but vid the Statute. ... 


Memorandum. It was citt by 0 
ruled in the Caſe of a Parich hy Cambridge. Mich. 32 
Car. 2. R. B. attet having been diverſe: Times argued by 
pemberton and Pollexfen, that the Juſtices might tar par- 
ticular Perſons of another Parich, where the pꝛoper Pa- 
rich is overburthened ; fo2- the Mods ok the Statute are 


others of other Pariſhes; and this Cale was allowed ta | 
be ſo by the Court. onen 1999601 tb 
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| tua ſpecial Uerdſct' was konnd; . 
F 6 30 5 p g g - . 5 it 
ith | whith the Caſe. was, Thomas Lewis ſeifed of the 
x 7 4 # of * Omas a 18 | the 
. 9 a5 4. * ; 5 *. F n : f | 
1 | Lands in Queſtton'fn Fee, acknowledged a Sea- 
4 14 * * '2 $46 { $ 9 CT 4 4 | | £ [ 
358 ou of 
ith tutte Merchant te Knight, and after achnowledgey 
1 a Recognizance in ture! of a Statute ſtaple to Ge- 


rard ; and after acknowledged another Recogntzance of 
the lame Nature to Burroughs and Sir Gervas Elways ; 
Burroughs and Elways extend, and had a Liberate; and 
after Knight extends, and has a Liberate, and then Ge- 
rard extends and has a Liberate : Knight and Gerard al- 
ſign to Edward Lewis; and Thomas Lewis being in Pol⸗ 
ſeſſion, levied a Fine wf.h Pꝛoclamations to Sir John 
Lewis, who being ſeiſed in Fee, deviſed the Lands in 


Queſtion to Edward Lewis, [who had Poſſeſſion of the 
Lands by Uirtue of the Alignment of Knight and Ge- 
rard] and to his Heirs Bales, Remainder to the Daugh- 
ters of Thomas Lewis: And Edward Lewis being fo 
ſeiſed, levied a Fine with Pꝛoclamations, and died with⸗ 
out Jſſue Male; and Mary and Elizabeth are the Daugh- 
ters and Heirs to Thomas Lewis, and alſo Hefrs to Ed- 
ward Lewis; five Pears paſs ; and after the Mife of the 
Defendant, being Executrix of the Survivoz of Elways 
and Burroughs, took Adminiſtration de bonis non to Ge- 
rard, and acknowledged Dattsfation upon Reco2d to the 
Statute made to Gerard ; and upon this the Defendant 
entered, upon whom the Platntiffs, having married the 

I OS one 


one Mary, and the he other n ne, the e Daughters an 
— Ejecments, & ſi, K. f 
This Caſe was argued in the Tri nity Term bet © by 
Trevor fo2 the. Plaintiff, and by Bonichan foz the Defens 
vant ; and in this Term by Sommers fog the Plaintiff; 
and Holt fo the Defendant and Sommers made übe 
oints. : Waise 
Put, Jf the Fine evied: L 4 4 . be being 
in Poſſeſſion deveſted the Estate of the Conuſees, and 
put them to a Right ; and be leid, that the Fine — 
their Eſtates, and operated ag 4 Feoffment, foꝛ they had 
an Eſtate by the Liberate befoze their Entry, and: pzeſent- 
iy might enter-befoze Poſleſion delivered to them by the 
Sheriff. Butler and Wallis's: Caſe,: Paſch. 36 Eliz. R. B. 
Cr. 463. ſo in the Caſe of the Mayor and Commonalty 
of London, 1 Cr. 575. theilt Eftate was: barred by the 
Fine, though they never entred; and de in Safes Cale, 
5 Rep. 123. And Tenants by Statute⸗merchant are with- 
in the Statute of Fines, and all the Eſtates are barred, 
us well as the firff, oz 'the two firſt, fo; the Shetiff hay 
made Exetution upon all, and ſo tdey are eſtopped to ſay, 
that they had not a p2elent Right, and having a pꝛeſent 
Bight they are barred ; as it a Man leiled in Fee, 
make a Leaſe fo2 Pears, ſcil. 20 Pears, and. the ſane 
Day make a Leaſe by Jndenture foz 30 Pears, the one 
and the other are concluded to ſay the contrary ; but that 
the Lefſo2 had the Land in Poſſeſſion to paſs it: Smith 
and Stapleton's Caſe, Com. 433, 434. and in the Caſe of 
Bracebridge and Cork, Com. 421. but if the Efloppel is 
out of the Caſe, it is to be agreed, that this is but a 
chattel Intereſt. Though it is ſaid, that they are ſeiſed, 
2s of a Frank Tenement ; and that the laſt Conuſees have 
an Intereſt in Nature of a Reverſion, by dt and Operation 
of Law, and an Attomment is not requiſite, no moe than 
in Sir Moyl Finch's Caſe, 6 Rep. 68. and ſo their Inte⸗ 
reſt barred ; and this is ſettled in Margaret Podger's Caſe, 
9 Rep. 106. that tho' he in Reverſton upon a Leale fo? Pears, 
Eſtate foz Life, oz Copphold, may not enter to take the 
Profits; they may enter to make Claim, as well to fave 
their Inheritance, as the particular Intereſts of the Te- 
nants, which the Conuſees here have not Bone, being 
pudies in Eſtate; and M (aid, that where a Party has a 
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Caſe ot Laund and Tucker cited \n-Fermer's Caſe; any 


Right woo but be bas two Remedies which cer * to 
him at ſeveral Times, if a Fine and five Pears pals, und 
bar him of the one Remedy, he ſhall not have the other; and 
fo: this cited Jones 211. the Cale ot Savil and Clerk; 
and the ſame Caſe is repozted in Cr. Car. 111. but the 


repozted in Cr. Eliz. 254. is ruled upon another Realon, 
fo2 there the Party had a double Title, the one upon the 


Fogkeiture, the other an Entty akter the Expiration of 
the Term; and the Law will not compel the Party to 


take: Advantage of a Fozkeiture againſt his Mill, and 
make him liable to the Charges ok the particular Tenant; 
And they in Reverſion here might enter to make Claim, 


_ though they could not take the Profits, as a Man may 
in many Cales, which be- put. Com. 360. 1 Inſt. 250. 


Com. 374. | 
And there are but three Caſes againſt bim, ol which 


be acknowledged the firſt is the Caſe of Laund and Tucker 


befoze-mentioned, the which he had anſwered. . The: (e- 
cond is the Caſe of Whaley and Tancred. 1 Vent. 241. 
but he laid that Cale differed! from this; koz there he in 
Remainder might have (ald partes finis nihil habue- 
runt. The third Cale was ruled upon a Crial at 


Bar; A. Leſſee koz ninety-nine Years, Remainder: to 


B. fo2 Life, Remainder to C. in Fee; B. levied a Fine, 
and living B. the Leaſe determined, and ruled that C. 
might enter notwithſtanding the five Pears ; fo2 A. con- 
tinued the Poſſeſſion, which amounted to a continual 
Claim by C. and ſo ruled upon this. Reaſon, 
The ſecond Point, Admitting that they are not barred 
by the Fine of Thomas : 3 whether the Intereſt of the two 
Statutes is not dꝛowned by the Deviſe- to Edward, who 
was poſſeſſed of them? and he ſaid that it is a Rule 


taken in Wiſcot's Caſe, 2: Rep. 60. whete the Jnherf- 


tance comes to the particular Eſtate, be it by the Act of 
God, the Law, oz the Party, the particular Eſtate is 


dꝛowned; but it is objected, that this cannot be here, fo? 


the Intereſt of Burroughs and Elways is intermediate, 


which pꝛevents the Merger; but he ſald that this Intereſt 


is put to a Right, and ſo cannot pꝛevent a Merger; o; 
if it be but a future Intereſt, it cannot mevent a Mer. 
er, as in 11 Com. 72. Roſs and Pope's Caſe, | 


I _ 


Terms. | Hill. J & 3 J al: HU N. B. 


third Poi Poitit is, Whether the Fino dr Edward $ 
not a Bat of the thied Statate to Barroughs und EN. 
ways? Suppoſe the twe Statates were not eveirigaſthes 
by the Atcemen of the Jahericanre in Edward)! they ate 
gone by the Fine Tevieu by im, ko an inttee Intereik 
paſſed by te, as ic is ruled in Roll, Estate and thert 
Burroughs Had 'a peferit Bight which! is barrede we lud 
that fe might be objected; that this is a pRbate Tung, 
and that there oaght: to be Notice ; but he lud that no 
Yan is bound to Five Motice, and fo the Party ought 
to take Notice; und e cited Corbet's Cale, 4 
on 1 Cr. the Mayor of London and Alford s Caſe; 
and 1 Cr. 391. the Cale ot Gymlet and Sand. 
Che fourth Point, Aomitting Burroughs not to be 
barred by the Fine of Thomas Lewis, pet he is barted by 
the Fine of Oey! and this! ow Roder by Tucker' and 
Laund's Caſe. boys 


The fifth Point is Ulbether a new five. Pears accrued 
after Satisfaction ack wiedged; and he ſad that there 


no 
did not, fox the Intereſt was gone befoze, and barred by 
the Fine; and the Acknowledgment ok Sattskaction, 
cannot determine an Interest which was ended bekoze. 

Holt on the other Side laid, that he would endeavour 
to maintain two Things : The one that Knight's Statute 
is extinßk, and Gerard's in eſſe; but this is by their Com- 
ing both into the lame Hand, and not by the Fine ok Tho- 
mas Lewis. The other, admitting that Knight's Statute 
be barred by the Fine; yet Gerard's is not barten by the 
Fine of Thomas 02 Edward, but a new five Pears accru⸗ 
ed, upon the Acknowledgment of: Satisfaitton; 

As to the firſt- he ſaid, when Knight's Statute is ex- 
tended, and alſo Gerrard's, and both aſſigned to Edward, 
he is ſolely poſſeſſed by Utrtue of the Statute to Gerard; 
it will be admitted, that Knight had ſuch an Eſtate, 
which he might ſurrender, and that Gerard's Extent is 
of a Reverſion, and capable of a Surrender ; and fo2 
this cited Corbet's Cale, Dyer 280. and when the ſecond 
Statute is extended, ft is of a Reverſton, and after be- 
ing in the fame Hand it is an Extinguiſhment ok the 
firſt; 2 Cr. 424. Farrington and Garraway, 4 Rep. 66. 
and where a Surrender may be made, and both Effates 
come into one and the ſame Hand; this amounts to a 
Surtender, I Loft, 41, 42. 3 Cr. 502. Popham 30, (02 no 
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Man can: have an Eſtate in Poſſeſſion and Reverſio 
alto, without an intermediate Eſtate in ſome other; and 
as to Gerard s Eſtate, the Fine ok Thomas does not 

operate upon it, ko as to that, the Caſe is no mote, 
than ik one in Reverſion upon an Eſtate foz: Pears leby 


Right, and by Conſequence does not operate upon it; but if 
tit was a Feoffment, and a Fine after, Perchance it 


1 


jr 8 a ts 1 oats 4 
e 
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a Fine ; this does not turn the Eſtate fo; Years to a 


would/be-otherwiſe ; [Thomas was in Poſſeſſion, and ſo 
the Fine did operate as a Feoffment] and Noy 23. Arch- 
bold and Cook were cited by him, and Margaret Podger's 


Caſe as to this Point; and he cited the Marqueſs of 
Wincheſter'g Caſe. Trin. 20 Car. 2. R. R. Rot. 504. 
As to the ſecond Thing, Þe (aid it Knight's Statut 

is dꝛowned, Gerard's- is not; but the intermediate Eſtate 
of Burroughs and Elways prevents it; and if this is 
in eſſe, then after Satisfaction acknowledged, a new five 
Pears accrued, fo; Acknowledgment of Satisfaction is 


as natural a Map to determine a Statute, as Effluxion 


of Time oz Death, to determine an Eſtate foz Pears, o; 
foz Life, &c. Judgment pro Defendente. 587 


— 


Evans Cramlington. 0 


2. IN an Action ur Caſe upon the Cuſtom of Merchants 
in Bills of Exchange, upon the Pleadings the 


Caſe was; Calvert an Exciſeman-pays 5001. to the De- 


fendant, and has his Bill of Erchange upon Ridler, 
[which is accepted by him] payable to Price oz his Oꝛder, 
fo2 the Cle of Calvert; the Bill was made the 9th of 
November, and was aſſigned by Price to the Plaintiff 
Evans fo2 Ualue received, the 14th of November; and 
upon the 25th an Extent was made of the Money in the 
Hands of the Defendant ; and after upon Refuſal of 
Paymment by Ridler, Evans bzought this Aﬀton ; and 
the Defendant pleaded this Matter, upon which there 
was a ſpecial Demurrer, and it was ſhewn for Cauſe, 
that this amounts to a general Iſſue; and as to the Mat⸗ 
x ee, . GW 

_ Thompſon argued, that the Bill being made to Price 
o2 Dyer, the legal Jntereſt is in Price, and but an Equl- 
ty in Calvert; and Cuſtom having made theſe Bills 


[which in their Nature are but Choſes in Action] aſſign- 
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able, and Price having aligned to the Plaintiff fo2 a va: 
luable Conſideratfon, the legal Intereſt is transferred to 
the Plaintiff, and the Defendant ought to pay it to him; 
and Calvert ought to have his Remedy in Equity. = 
 Powis Sollicitor General econtra. And he ſaid, that the 
Declaration is not good; and fo be the Plea good o: 
bad, Judgment ought to be againſt them; koz he. ſald 
that the Cuſtom is lafd generally, not confined to Place, 
02 Perſons, and fo is the Common Law, and therefoze 
ill as a Cuſtom, and alſo ill, becauſe a Thing laid as the 
Common Law, which is againſt the Common Law, is 
certainly ill; and they have ſaid that the Cuſtom is, that 
if a Merchant oz another Man dzaw a Bill upon a 
Merchant oz another Man having Commerce, which is 
too general; and alſo. Commerce is a Mom of too 
large Signification, and map compzebend Pedlers, oz 
they who fell Con, 8c. and he cited the Caſe of Bur- 
man and Buckle, which was a Goldſmith's Note, upon 
which the Cuſtom was laid generally, and therefoze* ad. 
- judged ill; and of ſuch Opinion Herbert Chief Juſtice 
_ leemed'to be, . 336 903 23857 
And as to' the Matter in Law, Powis ſaid, that the 
legal Intereſt was in Calvert; fo2 it being ſaid in the 
Bill to his Uſe, he had the Intereſt, as ik Monep be de- 
livered to A. to the Uſe of B. B. might have an Afton, 
and A. had nothing but the Cuſtody ; and as to the 
. Wow, Order, that ſignifies nothing. but an Authority, 
which he could not execute to veſt an Jntereſt in the Platn- 
tiff; and præſertim the Plaintiff: having Notice of the 
Intereſt which Calvert had in the Money, it being laid 
in the Bill to his Uſe, and compated it to a Sale in 
Market overt ok Goods tozttouſly taken, to one having 
Notice of the Toxt,' which does not alter the Pꝛoperty; 
and alſo to a Feoffment by Feoffees befoze the Statute of 
Uſes, to one having Notice of the Uſe, he ſhall be ſeiſed 
to the firſt Ale; but otherwiſe it is of one not having 


As to the Pica amounting to the general Jſſue, he 
ſaid, that the Plaintiff having charged the Defendant in 
an eſpectal Manner, he ought eſpecially to plead to it; 
and could not plead Non aſſumpſit. 15 

Curia adviſare vult. | 
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3 11 ON a Fperial. Uetdict the Cate vas, rice 
Death of his Bother, and had Jffue two Sons, Ri. 


ſuages to Nicholas his younger Son, and he to have 
Death of his Grandfather, and the Reſidue of the (Profits 


and Daughters die without Iſſue, then he deviſes. it to his 
Siſter and her Heirs, &c. the Deviſoz dies, the Gzandfa- 


Life, and that the Wows, Share and Share alike, made. 


lexfen, and afterwards. by Tremain, that it could not be 


in this Point; and alſo that in this Cale there ought to 
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was ſeiſey of two Meſſuages in Fee after the 


chard his etder Son, and Nicholas his younger Son, and 
four Daughters, Elizabeth, Margaret, Oliffe and Anne, 
and made his Cutli in Writing, and deviſed Ag two Mel. 


his Maintenance for ten Years after the 


30 l. per 


Ann. for 


to be applied for raiſing Portiqns for his Daughters; und 
if Nicholas die, then he gives the Eſtate that Nicholas 
had to his four Daughters, Share and Share alike; and 
then further ſays, — if it ſhall. pleaſe God all my Sons 


ther Dies, and after Nicholas enters and dies without 
Iſſue ; the four Daughters enter and are ſeiſed, and the 
one takes Hugband. and has Iſſue and dies, and the pus⸗ 
band clatms to be Tenant by the Curtelſy; & ſi, this is 
ſuch an Eſtate in the Daughters, of which there may be 
a Tenancy by the Curteſy, was the Queſtion. 

Jt was agreed, that Nicholas had but an Eſtate to 


the Daughters Tenants in Common for Life; and that 
the Mod Eſtate here carried no Intereſt, but is only a 
Deſcription of the Land, &c. But the Queſtion was, 
whether they Gould have Eſtates tail by Implication upon 
the laſt Clauſe of the Till; and it was argued by Pol - 


fo: the Jncertainty which of the Jſſue ſhall take firſt ; 
and the Caſe of Tayler and Sayer, Cr. Eliz. 742. is full 


be croſs Remainders by Jmplication, which could not be 
by the Rule of Gilbert and Witty's Caſe, 2 Cr. 655. 
and of Holms and Merriel's Caſe ; and the other Caſes of 
croſs Remainders. 2 
Holt argued, that it was an Eſtate: tail ; and he ob- 
ſerved firſt, that there was no Limitation when the Its 
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to the Dmighters: ſhall:vetermine : And ſecondly that it 
tas ſad; that it thall:not remain over, till their Death 
without Fſue's/ and he ſaid; that here the Daughters'ha- 
ving an Effate'which Wall not determine till their Death 
without Jſſue, is a Remainder in Tail to Richard; and 
after his Death a Remainder in Fee accoding to the 
Deviſe, and-ſo the (Will: ſybſiſts in all. its Parts; and 


* 


the Intent obſerved, which cannot be if this Tonſtrüaion 
be not made; fo2 if there be no Eſtate⸗tail in the Daugh- 


der deviſed to the Siſter ot the Deviſoz will de vold; 
and he ſaid that Richard migbt well take an Eſfate-tatl 
here by Implication ; and koꝛ this he cited Moor 127. 
the Caſe of Newton and Bernardine, where Richard had 
an Eſtate-tail by Implieation by; the Mods ; and if Ri- 


chard die before he hath Iſſue, though no Eſtate given 
to him, neither was he Peir at Law; and he cited 


2 Brownl. Robinſon's Cale z: and: fo2 the croſs Re- 
mainders he ſatld he did not ſee any. Reaſon won they 
might not be, and that in Clatch's Cale in Dyer, they 
were reſolved good ; and that this Caſe had been/affirmey 


fo Law in Hobart, and other Books ; and fo} the Caſe 


of Gilbert and Witty it was ruled upon another Reaſon, 
foz there were ſeveral 'Deviſes of ſeveral Pouleg, and 
they were taken diſtributive reddendo ſingula ſingulis. 
The Court econtra. And Herbert Chief Juſtice ſaid, 


that they would favour Milis in their Expoſition as far 


as they could; but where they are ſo. incertain, that the 
Intention map not be collected, they ought to fall foz 


their Incertainty; and he (aid. that here the Tefatoz - 


might have ſeveral Intents, koz he might intend 
that the Daughters chould have but fo2 Life, and 


then that the Sons ſhould have it; and upon their Death 


without Iſſue, that the Daughters ſhould have it; or he 


might intend that the Sons might have an Eſtate-tail, 


after an Eſtate-tail in the Daughters; or that after the 
Death of the Daughters, that ft ſhall deſcend to the 
Sons in Fee; and if they die without Jfſue, to the Il. 
ſue of the Daughters; and ik his Sons and Daugh- 
ters die without Iſſue, that he might limit a Fee after 
to his Siſter, though there was a Fee befoze he might 
ſo intend; and therefoze he ſaid it was quite incertain 
Mm 2 | what 


ters, there will be a Fee in Richard, and the Remain« 
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3 tt M an 1 nt : 50 Bir 2008 
N Oder of Siuttes ente bes e 
A "Cextiorari'; upon which ide Queſtion 69s, 1. 
| ther 10 L. per Kunde mentioned in 74 Car. th 
1 Settlement ot a poor Man, ſhall be undertfoes 10 161, per 

Freehold and Mheritaney,” . 


- 
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e Annum ot an Eſtate e 
10 J. Rent as 4 Tenaat ; and it was urged that” jt 
unteaſonable to intend chat the Art would remove a 

— trom hies Frevhsld; though under 10 J. per Annam, 

aud that the Statute ought'to' de underſtood of kenting 

10 l. pet Annum; and a Cate was cited to be (o ruled 

bp North Ohief Juſtice, at the Aﬀires at Bhckiv 

and Holloway ſaid, that he had known it to be 
but Herbert Chief Jaſtice 'wag ol another 
nion, and wok''a Man who bought! a Cottage of 
per Annum, of: which he han the Jaberitance, 81 be 
within the (Uozds and Pilchiet de the Ax, it he is like 

ta be chatgeable to the Parich, koz that is the de q- 

gainft which-the Statute pzovives ; but where a Man 

is not like to be chargeable to the Port, ik he will live 
in a Cottage at 10 8. per Annum, 02 otherwiſe under his 


Condition, he is not within the Peaning' of the A; the 
ather Joſtiees were ſilent. - 
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| | N the Caſe of Benjamin Hinton, it was ruled up- 
5 on a ſpecial Uerdict in an Indebitatus Aſſumpfit, 


that if one is arreſted, and puts in Bail, and at 
NE. = ter does not pay the Money within ſix Months, 

that he ſhall be adjudged a Bankrupt after the fir Bonths- 

w 3 only, and that it ſhall not relate to the Time of the Arreſt; 

oF : und lo is the Statute of 21 Jac. cap. 19. to be underſtood; 
| fo2 it maybe that he had Cauſe to conteſt the Debt, and 
the Suit might depend above ſix Months; and allo it 
would be miſchievous to all Perſong who deal with them, 

to make them refund their Boney, when the Bankrupt 

appeared to be a Yan creditable and folvent ; ideo Judg- 
ment per totam Curiam. 
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07 4: After the Cloſe of the Term in this Va- 


cation, King James departed privately from Jhite- 
hall, and was ſtopd in Kent, and came back to Vhite- 
hall; but in two or three Days after he retired to Ro- 


cheſter, and then departed ſecretly beyond Sea; and 


and in ſome 
Counties a Seſſion of the Peace was held, and alſo Writs 
iſſued, teſted the laſt Day of Mich. Term; and the Judges 
in Town, viz. Street, Stringer, and Rotheram intend- 


note the Judges who were in Town ated; 


ed the Evening before the Effoin-day, to hold the Eſ- 


ſoins ; but they were forbid. Note, That ſeveral held, 
that the Commiſſions were determined by. the King's 
Withdrawing, and that the Judges, 65s. ought not to 


have acted after. Vide Raftal's Ent. Gc. Reattachment 


and Reſummons 544. b. 
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Du Coſta and Cole. 


HIS was an AQion ſur Caſe upon a Bill ok 
Exchange, pꝛoteſted fox non Acceptance; in 
which the Fact was; Cole dꝛew a Bill of 
E uxchange upon Sir Nathan Rowland, and 

Company in Oporto, for 1000 Mille Rees upon the 6th 
of Auguſt, payable thirty Daps after Sight; and upon 
the 14th of Auguſt. the King of Portugal had leſſened the 
 Ualue of the Mille Rees 201. per Annum, ſo that it was 

impoſſible to have Notice; the Bill was pꝛeſented fo? dt⸗ 
ceptance, with the Advance of 201. per Cent. Rowland 
was ready to accept and pay at the current Ualue,- but 
not with the Advance, and therefoze there was a Pꝛoteſt 
foꝛ non Acceptance, and an Adion was bought againſt 
the Ozawer ; and the Queſtion was, whether the Bill 
ought to be paid with the Advance, oz accozding to the 
current Ualue at the Time the Bill became payable ; and 
ruled by Holt Chief Juſtice, that here there not being 
Motice, the Bill ought to be paid accozding to the an- 
tient Ualue, fo2 the King of Portugal may not alter the 
P2operty of a Subje# of England; and therefoze this 
Cale differs from the Caſe of Mix'd Monies in Davis's 
Reports; fo2 there the Alteration was by the King of 
England, who has ſuch a Pꝛerogatibe, and this ſhall bind 
his own Subjecks: Jn this Caſe he alſo held the Pꝛoteſt 
to be an Evidence prima facie, that the Bill was not 
accepted, and ſufficient to put the Pꝛook on the other 
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Earl of Pembroke and Woldrige. 


. 


Pembroke tu reverſe - a Common Recovery, 
and a Scire facias moved to be granted againſt 
the Tertenants, which was oppoſed by Treby 
Attorney General; foz' though it be uſually granted, yet 
it is in the Diſcretion of the Court, and not ex debito 
ſtricti juris, and the Pꝛactice of the Court fs ſo, fo2 other- 


wiſe the Urit of Erro2 would be of no Effect; fo2 the 
Demandant in the Recovery, is but a nominal Perſon, 


and has nothing in the Land, and ſo Judgment that he 


ſhall be reſtozed to all that he had loft, ſignifies nothing; 


but when the Tertenant is in the Court, the Court has 
all Parties befoze them, and the Judgment ſhall be ef- 
fectual ; ſo that the-Reaſon of granting a Scire facias in 
ſuch a Cale, is fo2 the Expedition of Juſtice, and that 
their Judgment be not illuſozy: But in this Cale a Scire 
facias is pzayed in Delay of Juſtice ; fo2 if it be granted, 
the Tertenant would plead Jnfancy, and by it the Parol 
would demur, and. the Party delayed, and therefoze the 
Reaſon of granting a Scire facias does not hold in this 
Caſe ; and fd the Court not bound to grant a Scire facias 
in Dilcretion. 
Holt Chief Juſtice (aſd, that though it be not ex ne- 
ceſſitate juris to grant a Scire facias in this Caſe ; pet it 


had been always p2actiſed, and the Practice of the Court 


is the Law of the Court, from which they could not de- 
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9 though this Cate had fuch Circumſtances, 
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which would induce them not to grant a Scire facias, if it 


was a new Caſe; pet this being a ſettled Rule to grant 


a Scire facias iy ſuch Tale, the Rule was that the Scire 
facias ſhall go ;. per Holt Chief Juſtice, and Eyres Juſtice, 
Dolbin deen wth de ok a contrary Dpinlon. | 


9 Whitehall and ö Squire. 55 


Man put his Horſe to Paſturage to J. S. and af: 
ter died Inteſtate; J. S. deſired J. D. to bury the 


' Owner of the Hozſe, the which he did, and the Expences 


of the Funeral amounted to 231. and after upon an Ac: 
count between J. S. and J. D. J. D. accepted the Poſe fo? 
101. of the 23 J. and J. S. gave him a Bill fo2 the Reſji- 


due; and after J. S. took Letters of Adminiſtration, and 
tzought an Action of Trover fq2 the Hozſe, and this Mat · 


ter was found ſpeciallp; and avjudged foꝛ the Defendant 
by Dolbin and Eyres ; Holt Chief * econtra. 

Dolbin and Eyres ſatd. that there not being any Cre⸗ 
dito2s, and the Funeral deing by the Direction ok J. 8. 
this makes him Executor de fon tort; and it being a 


lawful Act, though done by an Executor de fon torr, it 


ought to be allowed; but if there were Creditoꝛs, perad- g 
venture it would be otherwile. 


Holt Chief Juſtice ſafd, that though legal Acts done 


by an Executor de tort are good, fo that he thall not be 


reſponſible to Creditozs when he has paid all to others 
upon Specialties, 02 other Security of a real Nature, yet 


he is liable to the rightful Adminiſtrator to be puniſhed 


fo2 his tozttous Intermedling in an Action of Trover, in 
which Damages ſhall be recovered. but not accozding to 
the Ualue of the Goods, becauſe that which he has law- 
fully paid ſhall be recouped ; and in this Caſe the O2det- 


ing ok the Funeral, &c. bas made him Adminiſtrator de 


ſon tort, &c. 
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Luton and Bigg. 2 


1. PON a ſpecial Uervix# the Caſe was kound 
to be, that Bigg was a Freeman of London, 
and kept an Jnn there, and that he bought 
all the Things which he ſold in bis Inn, 
and them there ſold and uttered, by which he gained his 
Living ; and they beſides found, that he had built a Ship, 
and had a Share fn her, and a Stock there to the Ualue 
of 501. they found alſo that he abſented from his Houſe, 
and that upon Petition to the Commiſſioners of the 
Great Seal, a Commiſſion of Bankruptcy, &c. 


The Queſtion was firſt, Ik an Innkeeper within Lone 


don, be a Trader within the Statute of Bankrupts ; and 


it was argued by Tremain that he was not, fo2 he is in 


the Nature of a publick Officer fo2 the Reception of 


Travellers, fo2 he is bound to receive them, and to find 
Meat, Dzink, and Lodging fo2 them; and if he refuſes 
without a reaſonable Cauſe, an Action upon the Caſe lies 
againſt him; he is alſo bound to ſell at a reaſonable 
Pzice, and may not let the Pꝛice; alſo he has not ge- 
neral Dealings with all Sozts of People as a Trader 
has, but only with Paſſengers and Travellers; and there- 
foze if a Friend being there as a Giſitoz, be robbed, the 
Innkeeper is not reſponſible ; aiſo other Traders may ſell 


oz refuſe, and ſet their own Pꝛice upon their Goods, 


and therekoze the Caſe of an Innkeeper differs from that 
of other Traders. As to the Second Queſtion, The Build⸗ 
ing of a Ship does not make him within the Mu, 
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judged a Bankrupt 


And he faid-there was a conſiderable Diffetence between 
an Jnnkeeper in London, and a Man in the Country 
who rents Land, and alſo keeps an Jnn, he has many 
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Baoulſton and Sandifoſ0. 


1 upon the Caſe, in which the Plaintiff 
declares againſt the Defendants as Owners 
of a Bark, and ſhews that they conſtituted 

| - Baſter, who received (ſuch Goods aboard 
to be carried. from London to Topſam, and that the De- 


fendants ſuper ſe ſuſceperunt to carry, &c. and ſhews 


that the Goods were damaged ; upon which, &c. upon 
Not guilty pleaded, the Jury found a ſpecial Uerdi#, 
ſcil. that the Defendants were Part-Owners, but that 
there were other Owners inſimul cum the Defendants; 
and that All the Dwners conſtituted the Maſter and Ma- 
tiners, that the Goods of the Plaintiff were velivered to 
the Maſter to be carried from London to Topſam, and 
that they were damaged, &c. & ſi (the Ackion not being 
brought againſt all the Owners, but only againſt the De⸗ 


kendants !] Judgment ſhall be given koz the Plaintiff was 


the Queſtion. 

Adjudged by Hole Chief Juſtice, Gregory and Eyres 
ko: the Defendants ; Juſtice Dolbin econtra, becauſe it 
might have been pleaded i in Abatement. 

Holt Chief Juſtice : The Aﬀton in this Caſe might 
have been bzought againſt the Baſter alone without Que- 
ſtion, as in the Cale of Morſe and Slue, and the Maſter 
is in the Mature of an Officer; it might aiſo have been 
bꝛought againſt the Owners, becauſe they have a Benefit, 


ſcil. ihe Freight ; and if there be a Dekault in the Pa⸗ 


ſter, 


: ; : | | 2 . 5 5 . | 6— 8 . 


fer, they are chargeable, fo2 the Matter is their Ser ⸗ 


vant, and appointed by them. And in this Caſe, the 


Defendants are not chargeable in teſpect of the Owner- 
ſhip, but of the ' Advantage which they Have by the 
Freight z and therefoze where Part of the Dwners would 
imploy the Ship, and the others would not, fn ſuch Caſe 
the Advantage of the Uoyage will befong to them, who 
fit and imploy the Ship, and not to them who diſſented ; 
and if any Damage be to the Laving, the Action tall 
be only againſt them who fitted out the Ship, and not 
againſt the others; ſo Ownerſhip is not the Foundation 
of this Aion, but the Truff and Recompence, and the 
Truft in this Caſe is as well with the others, as with 
the Defendants, koz the Goods were delivered to the 
Maſter, and not to the Defendants, and the Receipt of 
the Maſtet is the Receipt of the Owners, ſeil. ok all the 
Owners, who appointed him ; and in every Truft there 
is a Contrack implied, and the Truſt being in all the 


Owners, the Contract ſhall be ſo alſo ; and therefoze he 


agreed that the Caſe of a common Carrier did not dif- 
ker from the pꝛelent Caſe ; and it this was in the Caſe 

of a common Carrier, all the Partners ought to be join⸗ 
ed; fo they being upon the implied Contract, all Pzivies 
to the Contract, they ought to be joined in the Action, 


& ſuper ſe ſuſceperunt extends to afl; and this not be. 


ing done, the Dekendants map take Advantage of it up- 
on the general Iſſue: It the Plaintiff had declared, that 
in Conſideration he had pꝛomiled to pay the Defendants 
fo much, they aſſumed to carry (nach Goods, & non aſ- 
ſumpſer' pleaded, he did not doubt but that the Defendants 
might have taken Advantage upon the general Ilue, that this 
Promiſe was alſo with A. and B. not named, &c. and 
that ſuch ſpecial Conſideration is ſufficient to charge a 
Carrier; he cited 2 Cr. 262. Rogers verſus Head, and 


Paſch. 4 Car. R. B. in the Caſe of Symonds and Darknoll; 


per Hide Chief Juſtice, the Delivery makes a Contraf, 
_ and the not alledging that he was a common Lighter⸗ 
Dan does not hurt, Palmer 523. and per Holt a Carrier 


is bound to carry as well as an Jnnkeeper to receive 


Oueſts. Alſo in this the Implopment fs joint, and like 
to the Caſe of joint Dfficers, they all make but one 
Perſon, and a Beach of Truſt by one, is the Beach 
of all: The Conſideration is to be paid to all, and * 
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fore all ought. to be charged, and the Benefit 10 the: Cauſe 
of the Charge, as in 2 Cr. 189. in the Cale of Clerk 
and Gelly, where a Man left hig Goods in an Inn, and 
departed fo two oz thꝛee Days, and in the Interim they 
are ſtolen; the Innkeeper chall not anſwer -fo2 them, be. 

cauſe he had: no; Benefit by the Cuſtody-of the Goods; 
but ik it were an Hoꝛle it would be otherwiſe :+ Suppoſe 

in this Caſe the Owners had bzought-an Action, the De⸗ 


kendant wall take Advantage, that ſame of the Owners 
are not named upon the general JIdue, and the Caſe of a 


joint Bond differs, koz there the Deed is ſeveral; and ik 
one is dead, there the Declaration againſt the other alone 
is good; aud upon Non eſt factum, he chall not have the 


Advantage, becaule this is his Deed, and a ſeveral Deed; 
but becauſe the Lien is joint, there ik it be pleaded in A. 


batement, that another ſealed the Deed, who is not named, 


and is yet living, there Judgment ſhall be againſt the 
Plaintiff z but if it was upon a Contract, and Nil debet 


- pleaded, there without Queſtion the Defendant might 


give in Evidence, that the Contract was between him 


and A. B. &c. not named, and upon this it would be a- 


gainſt the Plaintiff: Suppoſe. in this Caſe, this bad been 


pleaded in Abatement, how. ſhall it be pleaded, chall it be, 


that you are Part Owners, and that others are Owners 
ſimul cum? this would not be good, fo2-it may be that 
vou alone employ d the Ship ; ſhall it be that A. and B. 
are Owners, and employed the Ship ſimul cum you ? this 


would not be good without an Abſque hoc that pou im- 
ploped as the Plaintiff has. ſuppoſed,. and would not this 


have amounted to the general Iſſue? and is not this 


another Undertaking? ſo that he did not ſee how this 


ſhall be pleaded in Abatement. pe confeſſed that 7 H. 4. 8. 
is that fn an Action upon the Caſe Jointenancy ought to 
be pleaded in Abatement, which is the only Caſe that he 
knew where it ought to be pleaded in a perſonal Action; 
but he ſaid that this was a perſonal Action in regard of 
a real Charge, ſcil. ko; not repairing of a Tall, &c. 
and in thoſe Days upon Ations fo2 Non- feaſance, Not 
guilty was not pleaded ; but. they pleaded ſpecially, and 
traverſed any ſpectal Point alledged in the Declaration; 
and Not guilty to ſuch Adions was not pleaded, till after 
the Time of the Caſe of Yalding and ata Moor 355- 
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and he cited the Cale ok Cole and Wilkes, Hutton 121. 


which was Debt againſt a joint Leſſee foꝛ not ſetting out 
of Tithes, and held upon a Trial at Bar, that it does 
not lie; but there it being found that one only occupied 
the Land, adjudged that the Action well lay: And he fafd 
that Not guilty is a good Plea in Debt upon the Sta- 
tute fo2 not ſetting out ok Tithes, as Moor 914. Cham- 
pernoon verſ, Hill. pe [aid that he defired:to be ot Opt- 


nion ko; the Plaintiff, ik he might, but the Law would 


not permit him ; fo2 though it be hard to compel the 


Plaintiff to take Notice who ate the Owners, pet is it 


not moze hard, that ik Gictuais oz any other Thing be 
ſue the Owners, when without Queſtion he might have 
ſued the Maſter? and ſo he concluded koz the Defendant, 


Price and Child. 


2. IN an Adtion on the Caſe the Plaintiff declared, 


that he was ſeiſed of a Ship, and that he ſent and 


emploped it upon a Uoyage pro commodo ipſius the 


Plaintiff, and ſhewed how, & c. and that the Ship return. 
ed, and that the Defendants leiled the Ship the firſt Day 
ok March, &c. & hucuſque detinent, per quod the 
Plaintiff loſt the Lucrum & commodum, which he might 
have made. The Defendants' plead Agio non quia 


they are incoꝛpoꝛated, &c;.and\ſhew the Charter to the 


Eaſt-India Company, and that they ſeiſed the Ship upon 
Suſpicion of Jnterloping, and upon Suſpicion of Pi⸗ 
racy, in Afiſtance of the King's:Dfficers; "prextextu of a 
Ioceſs out of the Admiralty, quæ eſt eadem captio & 
detentio ; and after this by Deed between the Plaintiff 
and the Defendants, upon the Behalf. of the Eaſt-India 


Company, agreatum fuit, that the Plaintiff at his Charge 


ſhould bzing the Ship from Portſmouth; where: it was de- 
tained uſque London, that the Defendants: thould pay 
the Cuſtom, and the Goods : ſhould be laid in their 
(Uarehouſe, and ſhould be ſold by their Candle, and that 
the Boney ſhould: be pald four Fifths to the Plaintitf, 
and the fifth Part to the Defendants; that the Goods 
were ſold ko: 360001. and the Money pald accowingly. 
Jt was allo agreed that the Fm ſhould ſubmit to 
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fendant demurret. 


not Cauſe ot Aﬀion, that then the Court would give 


| ſold by the Defendants, and the Money paid to the 
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| the Judgment of the Court of Admirdlty'; vnd that t 
ter gil this there ſhall'be a Releaſe af all'Attions con 


cetning the ]Nemifſes to the Eaſt- India Company, and 


all the Members of it, and they ew, that the Plain⸗ 


tiff releaſed accozdingly, and they ew it to be the ſame 
Caption, '&c, there was 'alſo in the Relcafe a Codenant 
not to ſue the Company, 02 any Member of ft, fog, oz 
concerning the Pzemiſſes, &c. The Plaintiff replied 
and p2ayed Oyer of the Agreement, which was entred in 
hæc verba, and took Proteſtation, &c. & pro placito ſaſd, 

that the Defendants took the Ship the firſt of March, 
which was befoze the Caption upon the Proceſs in the 


Admiralty; and that this is the Caption upon which the 


Attton is bzought, and concludes, &c. upon which the De- 


4 


Pemberton fo; the Defendant : That the Replication | 


is not good, fo2 here the Novel Aſſignment is ill, fo2 he 


ought to have concluded the which eſt alia captio, than 


that of which the Defendant pleads; and ſo no new al. 


ſignment: Alſo it is inconſiſtent with the Declaration, 


_ fo2 it is that the firſt of March they took & hucuſque 


detinuerunt; and no they would ſap, that it was pre- 


textu of the Proceſs, fox if it was taben the firſt of March, 


it could not be after taken prætectu of the Proceſs, 
therefo2e it is inconſiſtent; alſo there is another Default, 
fo2 the Replication does not anſwer the Bar, fe the Pro- 
ceſs out of the Admiralty is but Conveyance. to the Bar, 


_ fo2 the Bar is that after the Taking, ſcil. 10 Nov. agrea- 


tum fuit, &c. prout, and they rely ſur le fait, &c. But 
he would: diſcharge the Caſe of the Replication ; and if 
it appears upon the whole Cale, that the Plaintiffs have 


Judgment fox the Defendant ; and fo2 this cited Hick- 
man g Caſe, 9 Rep. and Turner's Caſe, 8 Rep. and he 
ſaid that here there was a Sattskadton, fo2 the Money 
was paid ; and though it is not pleaded as an Accord, 
yet if it appears that it was paid in Satisfation, it 


ought to be adjudged as an Accord with Satisfadtion; 


and he laid that now it appears that by the Agreement 


(the which is upon Oyer entred in hæc verba, and as if 


it had been pleaded by the Plaintiffs) that the Goods were 


Plaintiffs in Satiskadion, &c. alſo in this Cale the 
We Ty — 


— 
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Plaintiffs have releaſed to. the Company. and to 8 
Member of it, and covenant not to fue; which amounts 
to a Releaſe to avoid: Circuity of Action; and he cited 
Hickman's:Caſe to this Purpoſe; and he lald t that a Mem- 
ber of a Company, is a ſuffictent Delcription foz the 
Defendants to take Benefit by this Releaſe, and there⸗ 
foe it extends to them, and alſo the Matter of the Re- 
leaſe extends to them; fo2 it was of ail Ackions concern- 
ing the Pꝛemiſſes, which would extend to the Caption; 
and he (atd- that Inhabitants of a Town;-might take | 
Goods bp ſuch Name, and fo. might a Member of a Coz⸗ 
pozation; and he pꝛaped Judgment fo2 the Dekendants. 
Tremain econtra; and he laid that the Bar was ill, 
and the Replication good ; the Bar conſiſts; of two Parts, 
firſt the Agreement, and then the Releaſe ; but he ſaid, 
that they uſed the Agreement but only as a Conveyance, 
and did not relp upon it, and therekoze it is not material ; 
and koz the Releaſe; he ſaid that it did not extend to the 
Defendants, becauſe a Man in his natural Capacity 
ſhall not take Advantage of a Releaſe made to him in his 
coporate Capacity; and he ſaid that an Inbabitant of a 
Town is not capable of a Keleaſe : But he laid, that the 
Replication is. good, foꝛ when he declares of a Caption 
on the firſt of March, and the Defendant pleads a Cap⸗ 
tion prætextu of Pioceſs out of the Admiralty ; and 
the Plaintiff replies, that the Caption was ut ſupra, be⸗ 
foze the P2oceſs out of the Admiralty ; this being of a 
Coption in certain, it appears to be another Caption 
than that the Defendant: juſtifies, and therefoze he need 
not lay Alia, ag in Treſpaſs quare elauſum fregit, the De- 
kendant juſtifics fo2 uſing a Way ; the Plaintiff may re⸗ 
plp, that the Treſpaſs was in the Clole out of the Wap, 
2nd he need not ſay, that it is alia tranſgreſſio, foz it ap- 
pears: So in Falſe Impriſonment, the Defendant juſti⸗ 
lies by Reaſon of Pꝛocels, the Plaintiff may. reply, and 
ſhew it to be befoze the Pꝛocels iſſued, and need not lay 
that it is alia; to which Pemberton agreed, but laid 
that this is not a Novel Aſſignment; but Holt Chief ju- 
ſtice ſeemed agatnſt him in this Point, and that it is a 
Novel. Aſſignment; and therefoze Tremain laid, he had 
lufficiently anſwered and avoided the A n deren 
Judgment fo the Plaintiff 7 1» 


00 2 Curia 
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- Curia' adviſary: ute; ; bur per Hotr Chief fultice;) the 
Agreement will not ald, becauſe but Conyeyance, and 
they have not relied upon it; and as to the eleaſe, he 


doubt en if they could take Benefit of it in their. natural | 
an. ITY 


| oh ; . , 14 


| Symonds and Cudmore puis. 


"RON a ſpecial Verdict in Ejectment the Cats 
was fuch in Eftect : The Father Tenant fox 
Life, with Power to make Leaſes fo: Twenty-one Pears, 
thꝛee Lives, oz Ninety-nine Pears determinable upon thiee 
Lives, Remainder to his Son in Tail, Remainder to the 
Father and his Þeirsz the Father ſeaſes ko? Twenty-one 
Pears, rendzing 81. per Ann. and dies; the Son being 
Tenant in Call, leaſes to J. S. fo? Twenty-one Pears, 
to commence alter the Determination of the foxmer 
Term, rendzing 10 8. per Ann. and dies during the fir 
Term having Jſſve ; the Jſſue after the Death of his 
Father levies a Fine, and declares the Uſe to himſelf in 
Fee; the firſt Term ended, the (econd Leſſee enters, up⸗ 
on whom the Iſſue enters, and the Leſſee bzought the 
Action; and ik it was well brought was the Queſtfon. 
Agreed firſt, that the (ſecond Leaſe was not warranted 
by 32 fl. 8. o any Power within the firſt Settlement; 
lo that the only Queſtion which remains was, if a Leaſe 
ko Pears made by Tenant in Tail to commence in futo- 
ro, and the Leſſoz dies befoze the Commencement, and 
the Tſlue in Tall [there being a Puoz Leaſe in eſſe, fo 
that he could not enter] levies a Fine to the Uſe of him- 
ſelf in Fee; if after this Fine he might avoid this fu- 
ture Leaſe, and enter upon the Tenant, when it com- 
mences in Poſſeſſion was the Queſtion. And 
Jt was argued that the Jſſue might enter, fo2 this be- 
ing a future Intereſt, the Eſtate-tafl came to him entire 
and compleat, and is in his Hands diſcharged of this 
future Jntereff, as in Caſe. where Tenant fn Tall ſellg 
the Trees, they are ſevered in Law, and ſhall go to the 
Executo2s of the Qendee-; but i Tenant in Tail dies 


befoze actual Severance, they are re-united again, any 


ſhall go to the Iſſue in Tail, and the Uendee has loſt 
them, becauſe the Eſtate-tail is entire; and the Jſſue in 


2 Tul 
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Cail in this Cale could not enter to: avoid. > this Leaſe, _ 


but the Poſſeſon of the Leſſee 1s his Poſſeſſion, and as 
an Entry; fo2 theſe Reaſons the future Leaſe is voidable 
and though a Fine be levied, pet this has not depaived 
the Aue of his Election to avoid ft, xe. 
It was argued econtra ; that Tenant in Tail. was Te- 
nant in Fee upon Condition. at Common Law, and 
might poſt prolem ſuſcitatam alien oz charge, | &c. that 
the Statute de donis had not p2ovided fo? a Stranger, the 


which, after the Fine levied, the Jflue is, but only fo2 the 
Dono? and the Iſſue z that now this is by the Fine anc» 


ther Estate, not within the Pꝛoviſion of the Statute de 


donis, and therefoze the Iſſue after the Fine may not 


avoid the Weale no moze than a Feoffee ; and thaugh at 
the Tune ok the Fine, the Electton which the Jfſue had 
to avoid 02 confirm the Leaſe was in futuro, pet it was 
barred by the Fine, as well as a future Power of Revo- 


cation may [the which Holt Chief Juſtice agreed}; Sid. 


260. 1 Inſt; 46. Com. 437. 2 Cr. Croker and Kelſey's 
Caſe ; but the true Difference between this 'Caſe, and 
the Caſe of Croker and Kelſey, was becauſe it was a 
' future Intereſt; and the Jſſue in Tail is ſeiſed of an en- 
tire Eſtate, without this Term charged upon him, and 


he has not any Remedy to adold this future Intereſt; 


and hi this * advilare vult : depuis. 


[ 


"The Earl of Salisbury and Benner in cuil: 


4." HIS Day the Court gabe Judgment in the 
Caſe between the Lozd Salisbury and Bennet; 
and the Caſe was, Simon Bennet having two Daughters, 


Grace and Frances, hy his Mill deviſes to Grace and 


Frances his Daughters 20000 l. a-pfece, to be paid them 


at their reſpetive Ages of Tweatp-five Pears, o: Days 


of Marriage, ſo as ſuch Marriage be not before Sixteen, 


and fo as fuch Marriage be with the Conſent of the Lady 
Clifton, Mrs. | Bennet his Wife, and one L, or one of 


them; and if either of my Daughters ſhall marry other- 


have 10000 l. with- 
out ſaying what hall become of the other 10000 l. and 


wiſe, then ſuch Daughter ſhall only 


then deviſes the Surplus of his Eſtate to his two 
Oaughters, after his Debts and Legacies patd ; and af- 


terwards ” 
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Clifton being dend; but this was befoze Frances han ait 


Marriage are odious, as that a (Uloman ſhall not marry, 


titwitys' deviſes that the Surplus of his: Eftate. than be 


laid out in the Purchaſe ok Lands and thole'Lands: ſet- 
led in ſuch Manner, as he had 02 ſhould kette bis ren 
Eſtate; and then within two Daps bettles his real E. 


ſtate to himſelf in Tail Male, and then in aw ok hig 
perſonal Eſtate, and then in Truſt fo2 bis two Daugh⸗ 
ters, &c. Grace maärties the Defendant in her Fathers. 


Like⸗time, and there was a Pzopoſal fox''8 CTreatp in 


Marriage fo Frances to the now Earl of Salisbury, which 
had. no Effect; but 'after the Death ok the then Earl of 
Salisbury and Pz. Bennet, the Treaty of Marriage; was 
— and took Effect, and the Marriage was hay 
with the Conſent of the Mother and M;. Lea, the Lady 


tained the Age of Sixteen; upon this Patriage the 
Lord Salisbury is paid 10000 l. but the other 10000'l; ig 


(as was contended) fozfelted by Reaſon of the Marriage 


being had befoze Sixteen; and if ft be forfeited: oꝛ nor, 


ſo as no Relief can be in the Cale, was the Queſtion; 


and the Court unanimouſly decreed that the Earl of 88. 
lisbury was to be relleved in this Cale; and that br 
10000 l. was not fozfeit. 

Rawlinſon (aid, that Conditions wholly to reſirain 


02 ſhall not marry befoze Sixty, and therefoze (as in the 
Civil Law) are void; but that pzudent Reſtraints fm- 
poſed by Parents did bind, and that Childzen that negleck 


the Obſervance ok them, as in Cale ok Conſent; &c. 


did it at their own Peril, and ought not to expect Relief 


here: And therekoze he took it to be very plain, that 


where a Deviſe of a Poztion was upon Condition, that 
ff the Devilee marry with the Conſent of A. B he gives 
her 10000 l. and ik ſhe marry without the Conſent ok 
A. B. &c. then the Po2tion to go over to J. S. that ik 
ſhe marry without Conſent J. S. chall have it, and there 


would be no Relief, and lo he thinks it would be, if it 


were to ceaſe and no Deviſe over; but here in this Caſe 
there is a poſitive Debiſe of 20000 J. to be paid at the 
Age of Twenty five oz Marriage, ſo as it is an Intereſt 


immediatelp veſted, and to be defeated by a Condition 


ſublequent, which ought to be taken ſirictly ; now how far 


this Condition ſhall be extended to defeat this Intereſt 
is the ouch : So as ſuch Marriage be not before Six- 
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od ſo as ſuch Marriage be wit che Oenſeht f, Kc. 
the Retten now the dekenking Part 18, And it 
'faid Daughters miatyy' otherwiſe, then” ſtitch 
Daughter, Kc. Mow this Pert belng otherwiſe, uud Not 
ſooner and ötherwiſe, otherwiſe ſhall be taten to eeker t 
the laſt Part of the Claule, aun to be intended other wi 
than without Conſent, and ſu the dekeating Patt te be 
tied up to the Conſent, which was hab, and ehe Ten 
but a Circamſtance ; Which ik he wonſe hade han mate 
tial, he would have expreſſed it in onother Manner, aud : 
have ſaid ſooner or otherwiſe ' He/"bbſervey' further in 
this Caſe, that the- perſonal Eſtate was" uiciehit: to vil: 
charge Debts and Legacies, and put Lady Pawlet's Taſte, 
where a Sum is' deviſed to be raiſey out ok Lands ke 
a Daughter's Poztfon, and the Daughter dies, that thete 
her Exetutozs 02 Adimitjiſtratogs Wall not 1 it ; ko if 
being given as a Poztion, and 10 preker her inn Wil ay 
and ſhe dying ſo as there can be nd Meed ok ie, it 
not be raiſed ; and he ſaid that in this Cie fr wing a 
reſtamentary Matter; they ought-to odterbe the Rules of 
the Civil Law; and dr if mw'Low hav fined! in the Ex- 
cleſiaſtical Court, fas he might ik they bad not granted 
an Injunction, betauſe the 'reft ok 997. Bennet's Elfare 
was i Queſtion here bekoze them] he would have recove 
ed the whole 20000 Il. Ie To 93 Ae 
Hutchins ſeemed to think, that ik woher bad been . 
that it would not have made an Alterstion, koz that ['3 
was but a Circumſtance ok Time, but that the Conſent 
was the materfal Care "of M2. Bennet; and 108 that 
Y2. Bennet, after this Cut mave, entred upon the Etraty 
koz the Marrping of his Daughter, which was a Sozt 
Dilpenlation to that Part ok his''CUM-; and inftanced 
the Caſe of the Lord Feverſham, who! upon the Marriage 
of Daughter of Sir George Sonds, late Earl of Fevers- 
bam, was by Agreement to have 3000 J. per Aon. when 
the preſent Lord Feverſham ſettled 5058 f per And. fox 
a Jointure ; the Eſtate in Poſſeſſion of the Lord Fevers- — 
ham was nothing but Holdenby, which is about 800 1, 
per Ann. but he had Penſions Ireland to tommence in 
futuro, which being ſold, would amotint to what world 
purchaſe 2000 l. per Ann. the Matriage took Offet: ; my 
afterwards the Lord Feverſham was üpon Treaty toſell 


his Penſions, in Dyer to the Purchaſing and — — 
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the 20001. per Ann. the then Lord Feverſham bearing of it, 


told him that theſe Penſions not being in Poſſeſſion, they 
would not ſell fo2 (o much, as when they came into Pol. 
ſeſſion, and ſo adviſed him not to part with them pet, and he 
accowingly kozboze, and then his Mike dies, and the then 

Lord Feverſham dies ; and the preſent Lord Feverſham 

prefers his Bill against 99. Watſon, who married the 
other Siſter, and was the Daughter and Heir: ok Six 
George Sonds; and it was: decreed in this Court, and 
afterwards affirmed in the Houſe, of Lords, that the 
Lord Feverſham ſhould have an Execution ok the fir 
Agreement, and that this was a Diſpenſation in Sir 
George Sonds of the Agreement fo2 the Pteſent which 
ſhould not pzejudice the Lord Feverſham ; ſo he laid in 
the pꝛelent Cale, this Treaty of 992. Bennet 8 koꝛz his 


Daughters Marriage befoze Sixteen, was in Effed a 


Dilpenſation; with the Reſtraint of his Will ; and he 
ſald it would be the hardeſt Caſe imaginable to make this 
a Foxfeiture, fo2 that ſhe married befoze the Age of Sixteen, 
fo2 the Time was but a Circumſtance, the main Care and 
P?oviſion-of Mz. Bennet was the Conſent. which was han, 
ſo. that ſhe paid a true Oblervance and Obedience to her 
Father's (Will.z the only Fault is, ſhe did it too ſoon, 
which he thought in this Caſe ſhould not hurt her; and 
inſtanced in the Duke of Southampton's Caſe, where it 
was likewiſe pzovided that the Lady ſhould not marry: be- 
foe Fifteen ; and pet there was a Marriage at Nine, 
and after confirmed at the Age of. Conſent ; and he like- 
wiſe cited the -Lord Derby's Caſe in this Court, to the 
Point to which Rawlinſon | cited Lady Pawlet's Caſe, and 
ſaſd it differed from Lady Pawlet's Cale: But he. con- 
concluded that the Lord Salisbury being Plaintiff, and 


- ſeeking Equity, ought to do Equity, and therefoze deſi- 


red that my Lord would be pleaſed to conſider of a fit- 


ting Settlement, ſuitable to what he had and ſhould re⸗ 


ceive ; and that when the Maſter had conſidered of it, 
they would then make their Decree + But from what 
Time my Lord ſhould have Intereſt, whether from his 
Lady's Age of Sixteen, oz from her Marriage 02 not, 
was not (poke to by the Court, fo2 that it had not been. 
debated at the Bar, and had not been conſidered as Part 
of the Caſe; and be gave Time to {peak to that Part. 
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. mir being a Prodior in the Arche, 
kulpenden by the Defendant, p2aped « 
Mandamus effitutton ; and it was re- 


turned, that he was admitted a Proctor at 


Archbiſhop of Canterbury it was enaded that no Proctor 


ſhould commence any Suit without the Advice of an Ad- 


vocate, and ſhews that Lee commenced a Suit without 


Advice; and beſides, that he was tared 10s. to the Re- 


pair of the Hall, and the other publick Buildings of 


Doctors Commons, which he refuſed to pay; and fo? 


thele Reaſons he was remove nt. _ 
And it was argued againſt the Return, and two Points 


were made, Firſt, Jf a Mandamus lap, Secondly, It the 
Matter returned that the Archbiſhop- is Uiſitoz of the 
Court of Arches, and has Power to examine and refify 


all Abuſes there, be ſuffictent ; and as to this the Court 
ſeemed clear, that the Archbiſhop could not examine the 
Pꝛoceedings oz Acts of the Arches, as a Uilſitoz, fo; the 
Judge of the Court of Arches is his Deputy, and the 
Judgment is by his Authozity, and all that the Dean of 


the Arches does, is by the Authozity of the Archbiſhop ; 


and then if an Appeal lies to the Archbiſhop, oz if he 
has an Authozity to examine the Acts of the Arches, this 
would be to appeal from an Ack by one Authozity, to the 
lame Authozity, ſeil. from the Dean of the Arches, who 


k — 


Doctors Commons, and took an Oath to obſerve the Laws 
and Canons of the Archbiſhop, &c. and that by Arundel 


2 


has the Authozity of the Archbiſiop, to the Archbi 
himſelf, the which cannot be ; and as to the firſt Pot 
the Court gave a Day to hear another Argument, 'tho' 
they enclined* that a Mandamus does not lie, fo? this is 
an Office 02 Implopment of "which the Courts ol the 
Common Law couly not take Motfce, and the Caſe of 
the Steward of the City Works reported, 2 Sid. way cf- 


* 


ted; and it was urged that this was the firſt Mandamos 
that ever was granted fo2 a Pꝛoctoz, and it was hopen 


that it wouly' be the lack: Curie adviſare vult. 


Luton and Bigg ; devant: 


. Ts Term the Court gabe Judgment, in this 
_ Cafe, and'refolved una voce, that an Innkeeper 
is not luch a Perſon who ts deſcribed within the Statute 


of Bankrupts ; and alfo that the Plaintiff having a Share 
in a Ship, and a Stock there fo2 Trade, it does not 


an Jnnkeeper is called in the Law Communis Hoſpicator, 
the which fignifies the Mature of his Office and Jmploy- 


ment, ſcil. he ts a Perſon who receives Travellers, and 
provides Lodging and Neceffaries fo2 them any thetr 
\ Houſes, and Attendants, and employs Servants koz this 


Purpoſe, and foz the P2zotection of the Travellers lodg- 


ing in his Inn, and of their Goods ; fo that he is by 
this diſtinguiſhed from other Travers. Secondly, An 
Innkeeper does not ſell by Contract, but delivers his 


Goods to his Gueſts as they require; and if he takes an 


erceſive Puce he map be indicted, the which other Tra- 


ders cannot, and he is under the Cotreition of the Ju- 


ſtices; and ik he is ſituated in an inconvenient Place, 
o: miſgoverns his Inn, and harbours: Perſons of ill 
Fame and Behaviour, he map be ſuppzefſed, as Hutton 
100. ko; he is in the Nature of a publick Perſon, and 
bis Houſe and Occupation a Thing of Neceſſity, and his 

Gain does not rife from the Uictuals. which he ſells, but 

_ from his Furniture and Attendance, as well as from his 
Meat and Dzink, Pap and Oats; alſo he fs bound to 
ſell ko: a reaſonable Pqtce, the which other Traders are 
nat; and therefoze he differs from a Common Trader. 
thirdly, It is found that he bought pap and Dats, and 
| XZ LE | other 
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quod, de gained. bis Living, ſo that this-is-a Trading ta 
d, particular Purpoſe, and in a particular Manner, and 
makes. him a gencral Trader, and then he will not de 
within the Statutes, as was adjudged in Str Thomas Lit. | 
tleton's Caſey, per Hale Chief Juſtice, &c. tho the Coun. 
ſel of great Learning and Ability were of another Op. 
1 | nion; pet cleatip per Hale the Buping of Giauals 4 
= the {iſe of the-Mavy,-though by it be had. gained great 
x Credit, and incurred Debts to a great Ualue ; and tha 
it was found, that he had uſually ſold Uiauals to others 
beſides the King, when the Navy was (ufficiently ſerved, 
yet becauſe that his Contrating was fo2 a particular Pur⸗ 
pole and Deſign, ſcil. koz the Uſe and Service of the 
King, and to be expended. in his Fleet ; this would not 
make him within the Statutes of Bankrupts, though fome- 
; times he had ſold his Pꝛobiſions which were Surpluſage 
to others than the Ging. And upon the Authozity of 
this Judgment, it was alſo lately adjudged, that a Gun- 
founder was not within the Statutes of Bankrupts, be- 
caule-this was alſo. fo2 the Service of the King, and de⸗ 
livered to his Uſe; and one might make a Steward of an 
5 Inns of Court, 02 a Schoolmaſter, a Trader within the 
| Statute, as. well as an Innkeeper, which no Ban ever 
petended to do; koz a Schoolmaſter has conſiderable 
Gains, and Buys and Sells all that he ſpends, and by 
Reaſon of his Jmployment gains great Credit from his 
Butcher, his Baker, and his Bzewer; alſo he agrees 
fo2 his Paice, and has Liberty to refuſe oz take whatever 
he will, the which an Innkeeper has not, and pet plainlp 
he is not within theſe Statutes : And as to the Objection, 
that a Shoemaker is within theſe Statutes, pet great Part 
of his Gain is by his Labour, and not by Buying and 
Selling; it was anſwered. per Holt Chief Juſtice, that 
his Labour is in Meliozation of his Commodity, and 
this remains the Thing it was when it was bought, but 
only made uſeful, and fit fo; the Buyer z (ſo that he buys 
Leather, and ſells Leather, and has P2ofit by it; but 
the Gain of an Innkeeper differs, and is quite of another 
Mature. And as to the Difference of an Jnnkeeper tn 
London, and in the Country, per Holt he did not ſee 
any Difference, fo2 though an Innkeeper in the Country 
be a Farmer, and does not buy his Pap and Dates, pe 
| 2 
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he buys Meat and Bzead, and other Meceſſaries, as well 
as an Innkeeper in London; and . ſaid, i it be well 
oblerbed, it is reſolved in the Cate i 
that an Junkeeper, quatenus an Junkeeper is not a. Tra⸗ 
der within the Statutes; but there Jones was of Opinion, 
that becauſe. it was kound, that he gained bis Libing by 
Buying and Selling, that this made him a Crader within 


the Statutes, foz.he might be a Trader out. ok his Jun; 
and he ſaid that the Cale in Jones is-miſpzinted, and a 


Mod omitted. As to the ſecond Point he ſaid, that 
the having a Part in a Ship would. not male him a 
Trader, and cited Worſteabolm's Caſe,- and the Stock 
is not material, he not having employed it in Trade ; 
and he ſaid alſo that the Jmploying..of..a, Sum by Map 


of a Venture in Trade, would not make a Man a Trader; 


and ſo by all the Court ſeriatim it was adjudged. foz the 


* 


Plaintif; and in this Caſe. per Eyres Juſtice, Juns are 
within the Statutes ok Alehouſes. x Bulſtr. 19. 


70e King and the City of London; depuis. 


z. C1R James Smith pꝛaped a Mandamus to be reſtozed 


to the-Dffice of Alderman, in the City of London; 


and the Return wag, that he was an Alderman of Lon- 


don 1 Feb. 1688. in Officium illud debite elect ſecundum 


uſum & conſeutudinem civitat' przd', and then ſhew'd the 
Acts, &c. and that he had not taken the Dath ok Alle- 


giance, &c. ſecundum exigentiam of theſe Acts, &c. and 


ſo his Office vod. Ho? 1 
Pemberton argugy, that the Return was not ſufficient, 


and he conſidered firſt the Judgment againſt the Charter, 


ſecondly, the Statute of 1 Will. & Mar. which requires 
all Perſons in Office to take the Daths ; and thirdly, 


the Stat. of 2 Will. & Mar. which reſtozes the Officers of 


the City, and confirms their Acks and Pꝛoceedings after 
the Judgment againſt the City; and he ſaid that it ap- 
peared by the Return that Sir James Smith Was an Al- 
derman ele&' ſecundum uſum & conſeutudinem Civitat. 
the which muſt of Neceſſity be underſtood that he was an 
_ Alderman befoze the Judgment, fo2 that by the judgment 
he was ouſted of his Dffice, and had neither jus in re, nec 


jus ad rem; and then ſecondly he was not obliged to 


take 
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1 the Daths by the Stat. of 1 Will. & Mar. fo tuts der 
not extend but to t * who are in Poſſeſſion of the De“ 
fice ; and theretoze it a Man has one Dffice tn Poſſeſſion, 
and "another in Reverſjon, he is not obliged to take the 
Oaths koz the Office in Reverſion; fo2 when he is av. 
mitted to his Office in Poſſelllon, is the Time in which 
he ougbt to take the Daths. Thirdly, pe ſatd that this 
appears'by the Stat. of 2 Will. & Mar. which has appoint- 
ed a Time fo thoſe who are reſtozed 02 continued to take 
the Paths, ſeil. at the nert Term. And then he put the 
Cate ot Sir James Smith upon all the Points together, 
fcil. he was an e bekoze the Judgment againſt the 
City, and by this Ju ee he was ouſted ok this Office, 
and that the 1 1 Will. & Mar. required all Per- 
ſons in Office to take the Daths upon a Penalty, &c. 


and after the Statute of 2 Will, & Mar. reſfozes thoſe 


who were ouſted, and confirms thoſe who were put in, 
except thoſe who ſurrend2ed, oz were removed fo2 fuſt 
Cauſe ; and he ſaid the Exception did not extend to Sir 


James Smith, koz he did not ſurrender, neither was he 


removed fo? ut Catiſe ; ko he was not obliged to take 


the Daths, | becauſe he was not in Poſſeſſion of the Df- 


ſice. 
Solicitor General econtra. He lald that the Court 


_ ought to take all the Matter contained in the Return to 
be true, and not to take Conuſance ok any Matter out 


of the Return; and he ſaid that it appeared by the Return 


that Str James Smith wag an Alderman the firſt of Fe- 


bruary, and that he had not taken the Oaths the firſt of 
Auguſt following, and ſo removed foz good Cauſe ; he 
alſo ſaid, that the Act of 2 Will. & Mar. as to the Re- 
verſal of the Judgment was a publick Act, but as to the 
other Clauſes it was not ſo; but Curia econtra, and 
that it is a publick Act throughout; and the Court ſaid, 
that the Rule that all the Matter contained in the Re- 
turn is to be taken as true, does not hold in this Caſe ; 
fo2 here the Matter of the Return appears to the 
Court to be falſe, fo; it is faid, that he was an Alderman 
the firſt of February, debite electus ſecundum uſum & con- 
ſeutudinem Civitat przd', the which appeared to them ju⸗ 
dictally to be falſe, 5 he could not be an Alderman ſe- 
cundum uſum & conſeutudinem Civitatis, when the 
Judgment was in Fozce, which had diffolved the 1 

4 ration, 
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ration, and ſeſſed all their Libertles : Et per Curiam, it 


they had returned, that he had been an Alderman the' firſt 
of February, virtute chartæ Jac. 2. as they might, it may 


be that this had been better fo2 the City; foz then ft had 


appeared, that de was in Poſſeſſion of the Once fo2 
which the Mandamus is biought, though in a later 


Right, and not in his kozmer and elder Right ; and then 


peradventure the Fozketture ok his, Office, of which he 
was in Poſſeſſion in Right ok the Charter of Jac, 2. 
had dzawn with it the Foxfefture of his Right to his Of. 


fice of Alderman, by that Charter, which was diſſolved by 


the Judgment: As in the Caſe of Sheffeild and RarcHf, 


where Tenant in Tail, by Diſcontinuance fozfeits not on- 


ly the Eſtate which he had in Poſſeſſion, . but alſo the 
Right ok another Eftate-tatl, whith he hid by an elder 


Title; and therefoze per Curiam, the City might have 


made this better fo2 them, ik they had returned Sir James 
Smith Alderman de facto as he was, virtute chartæ Jac. 2. 


but this not being in the Cale, becauſe nat within the 
Return, the Caſe reſts only upon his Right which was 
diſſolved by the Judgment; and then it would be be = 


conſttue Sir James Smith to have loſt his Olice, becauſe 
he did not take the Daths between. the firſt of February, 
and the firſt of Auguſt, when he had not the Office, 02 


any Remedy by which he might obtain it, foz be could 
not have any Ation o: Means to be reſtozed, though the 
Cozpozation had a Means to be reſtozed upon a Wirit of 


Error; and therefoze this Caſe will differ from the Caſe 


of him who has a Right to an Dflice; and a Remedy to 
obtain it; but becauſe the Counſel ko; the City deſired ' 


* * 


do ſpeak to it again, curia adviſare vult. 


Term. 
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Glover and Cope ; depuis. 


N Action of Covenant fyas bzotight upon a 
Covenant in a Leaſe of a Copyhold Tenement; 
and upon Demurrer to the Plea ok the De: 
_ ot =»  fenvant, the Caſe was; A Copyholder in 
Fee leaſes fo? thirty-one Pears, accowing to the Cuſtom 
of the Manoz, and the Leſſee covenants to repair the 
Tenements demiſed ; the Leſſo2 ſurrenders to J. S. and 
the Leſſee aiſo aſſigns to J. D. of which Alignment 
the Lefſo2z had Notice befoze he ſurrendzed to J. S. and 
accepted the Rent from J. D. and after the Aſſignment to 
J. D. he ſuffered the Tenement to be in Decay, upon which 
J. S. bzought Covenant againſt the firſt Lefſee, and he 
pleaded the Alignment to J. D. and Notice and Accep- 
tance of the Rent by the Leſſoz befoze his Surrender to 
J. S. upon which the Plaintiff demurred. And 
Jt was argued by Northey that the Action well lay : 
Firſt, That this Action well lay at Common Law, ko; 
in this Caſe the Copyholder had a Reverſton, as is a- 
greed in the Caſe of Swinnerton and Miller in Hobart; 
and by the Surrender of the Reverfion the Land paſſes, 
and the Kent alſo as incident to the Reverſion, and 
Debt lies by the Afignee fo2 the Rent accowding to 
common Pzaffice and Experience. Secondly, The Sur⸗ 
rend2ee is Allignee to the Leſſoz, and is in en le per, as 
is reſolved 4 Rep. 27. b. and the Lo2d is but an Inſtru⸗ 
ment in ſuch Caſe, ſcil. where the Surrender is to the 
Cle ok another and his Heirs ; and if in ſuch Caſe 1 
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is an Allignee, then he may maintain ſuch Actions, as an 
Aſſignee at Common Law map; and by the Common 
Law the Allignee of a Reverſion-may maintain Covenant, 
fo2 ſuch Covenant which runs along with the Land, as 
in this. Cale ; and foz this be cited Spencer's. Caſe, the 


TI 


Caſe of an Abbot who. covenanted. with the Low of a 


daund. 2384 239, 240, Kc. and 1 Roll, 360. Bret and 
Cumberland's Cale wag cited to this {Purpoſe alſo by 


Ey res Juſtice, and by Northey, though here: the Leſſee. 


had aſſigned, lo that there was no Pzivity; of Eſtate az 
Contract between him and the Aſſignee of the Revetſion ; 
yet the Action was:maintainable, becauſe a Contraft by the 
Leſſee and his Allgus, with the Leſſoz and his Aſſigns ; 
ſo there is an expzeſs Andertaking by the Leſſee, and not 
like to a Covenant which is created by Canſtruction of 
Law, in which Caſe it ſhall not extend to him who has 
not the Eſtate, but ſhall go with it; and he (aid that in Wal- 
ker's Caſe, Covenant lay after Acceptance of the Rent 
from the Allignee of the Term, the which is not maln⸗ 
tained upon Puvitp of Eſtate oz Contract: But if this 
was not maintainable at Common Law, it is within 32 
H. 8. fo2 this is a remedial Law, and accozding to the 
Rules in Heydon's Caſe, 3 Rep. 8. it is to be conſfruen 


benigne ; and alſo he ſaid that in all Caſes of general 


Statutes, Coppholds ſhall be within the Statutes, except 
a Piejudice accrue to the Lozd, oz there be an Alteration 


of the Cuſtom, oz ſuch Inconvenience which is not in 
our Caſe, but rather an Advantage 'to the Copyholder 


and the Lozd alſo, by giving a Beans to compel the Su⸗ 
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ſtentation of the Copyhold ; otherwiſe-(f a Leaſe be once 


made, the Coppholder would be without Remedy, and 


his Copyhold would be fozkeited fo2 Caſte, and he would 


not have Power to pꝛevent it; and he ſaid that antfent 
- Statutes had given Remedy: by general WMoꝛzds to Copp- 
holders, and mentioned the Statute of Weſt. 2. of: Cui 
in vita, and 1 Inſt. where the Mike is endowed by Cu⸗ 
ſtom, the ſhall have Remedy within the Statute of Merton; 
and he laid, tho' Coppholds are not within the Stat. 32 H. 8. 
as to Entries foz Conditions, yet an Action of Covenant 
lies ; and he mentioned Calli's reading upon the Statute 
of Sewers, where Copyholds are held to be within the 


vH 


Statute of Sewers to be taxed. but not ta be ſold; and 
he ſaid that Coppholds are general and ok great Extent, 
hy . Q q and 
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and = wound be mniſrhievous ü un Anion ot 1 

did not lie in duch Cale; and he xiten the Cale ut Real 

and Braſier, Or. 305. Lelv. 222. findet Cr. 21; aud a; 

any Rowden and Malſter's Caſe ; and he (at tat none 

ok them were ſettied Refolutions; but only :ſtividin Opl⸗ 

| notis, and the Reaſon dk them fatty, and o by Toile: 
quencb their Authozity'; and he ſaln that this Cale was 

the ſttonger, being in a Leaſe by Cuftoms and as Cu. 
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ſtom warrarites the Leaſe; it ought to warrant all tze ] 
7 Inkwents to tt, as Covenauts and Conditions fo Re- 
_ Ke. und he p2ayed Judgment fog the Plaintifl. | 
- Cooper fo? the Defendant. We Did not argue the Caſe 


— 2 


upon the Common Law, but that it was not within the 
Statute, and lud that it was but an Eſtate at lil in 
8 the Epe ok the Law, and therefoze Covenants and ſuch 
| „„ Jaclvents did not belong to it; aud he aid that it was 
not the Intent ok the Statuce of 22 H. 8. td'trtend to 
dds; and that in the Caſe of Hill and Stange in 
mcentäries, there was a long Debate, if the Sta⸗ 
tute Extended tö the Aſſittaxes of other Perſons than the 
King, ann this was in the Time nkareſt to the Statute; 
and he cited the Caſe of Beal and Braſiet, 45 a Cate 1 
Þvint; and concluded fo2 the Defendant. | 
Holt Chief Juſtice at firſt enclined againſt the Platts 
fiff z but after He Caiv that if Coppholders were enabled by _ 
Cuſtom to venlie, it is reaſonable to contlude that thep 
may covenant, and make Conditlons kor: Re-entry, and 
other Pꝛoviſions which are commonly in Leaſes, And 
Dolben ſaid, that there never was any Reſoliition in the 
Caſe of Plat and Plammer, and in that Caſe ft was there 
agreed -by the Judges, that any vf the Polnts in the 
Caſe were never reſolved ; and therefoze the Caſe at the 
Bar is entire, and the Point never adjudged: And Holt 
ſaid, that the Recoveter is an Alignee within the Sta: 
tute, and yet he comes fn en le poſt ; and Eyres (aid; 
that in the Caſe of Bret-and Cumberland, 1 Roll, 360. 
it is reſolved in Point, that an Afſignee 'might- main · 
tain an Action of Covenant ut Common Law. Curia 
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Nag! 1 100 I 
N 8 Motion ben a Prohibition the « ale. was, 
Hill made Mills: bis Exetutot, and after Mills 
ea B „ and upon this being cited into the 

Prerogative Court, and there ore tenus examined, if a 
Commiſnen of - awarded. against bim; 
ed, that there was z and the Court there xe⸗ | 
voked the Pꝛobate, and [committed - miniſtration, as it 
was agreed they might, in the Cale of Lunach, od stber 

natural Dil z hut in the Cafe here, the Court was 
clearly ok Opinion, that the Revocation is vold, and that 
the Teſtato2 having truſted him, Bankruptcy is not ſuch 
a Diſability. but that he map continue Executoz, this 
non obſtante; fo the Teſtatoz's Eſtate is not liable ta 
be afligned by Commiſſioners, but Females: fi 
Trufts in the Mill z and a Man 
tos and dying, ſhall never: be laid ta die 
long as he has an Executoz alive, who mill — of 8 
and has pꝛoved the Mill ; and therefo2e tho after a Sen- 
tence and Appeal byought, WR: grauted a Prohibi- 


tion, it being twice mess. . 
gi 25 i 9 1 „Nn 8 
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3. [ an In 2fumpſit againſt an Executo2, who 1 
pleaded: three ſeverat Judgments ; ide Plaintiff "re 1 

plied, and; made -theee fe Replications, and ſhews 9 

that one fo2 ſuch a Sum, and kept on Foce by = 


Covin, Nc. and to theſe ſeveral Replicatious, the Deten- 
dant made but one Bejeinner; upon Which the Plaintiff 


demurred,. becauſe this depzives the Plaintiff of the Be⸗ I; 
nefit which: he might hade ; ſa2:now- if he would ſurrejoin, fo 
and ſay, that ſeparalia judicia are kept- an Foꝛce by Co- | 
vin, and: that one any dus, and the other not, 1 
it would be agaiaſt-bim ; the-inhieh the Court denied, fo 1 
by Holt Chief juſtice in Caſe ok a ſpecial Iſſue, as in bl 
this Caſe, - ik Part be found koz the Plaintiff, it is well if 


= T 


enough; kaz if the ,Plea.of the Defenvaut is falſe in 
Part, it is kalſe in the (Ubole:z; aud though the Caſe of 
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Will. & Mar. R. B. 


eee 


had put the Eſtate ok the Conuſee to a Right ; wu ſo 


os in the Caſe of Continual Claim upon a Diſſeiſin, the 


PIT and Warkworth was cited, and other Caſes, yet 
Holt Chief Juſtice-ſeemed; to inelſne; that the Pleading 
here was well enough; and Dolben was of the fame ©. 
pinion ; but per Holt Chief Juſtice, when a Man pleads 
the general Ine, there all ought to be true, and kound 
foꝛ The Defendant, as in Debt, Nil debet, o Non de- 
bet the Sum, vel aliquem inde denarium, fo upon Null 
waſt fait : But in Debt upon an Obligation with Condi⸗ 
tion to do Taſte, and a Beach alugned in ſuccidend. 40 
Aſhes, and Iſſue joined upon it; ik the Jury find but 
Ten, it is againſt the Dekendant; but the Court in the 
P2incipal Caſe'diret#ed the Parties to wave the 'Demur- 
rer, and try the. Þoneſly of the Cauſe upon an Aue, &e, 
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4. N Exe upon a ſpectal Uerdit the Caſe was, 

1 The Conuſee of a Statute extended it, and a Libe- 
rate returned executed, and Poſſeſſion given, and after 
the Conuſee aſſigns ; but the Tenant continues always 
in Poſſeſſion, and the Conuſee never entred actually, but 
only the Liberate was returned executed; and if this a- 
mounted to ſuch Poſſeſſion, - that the Allignment was 
good ; 02 if the Continuance of the Poſſeſſion, as befoze, 


the Aſſignment void, was the Queſtion. 15 

And by Holt Chief Juſtice, and Eyres clearly, there 
ought to be an atual Entry and Continuance of the Pol⸗ 
ſcMon ; and Holt laid, that the Liberate being returned 
executed, this is an adual Poſſeſon' in Law; as the Re- 
turn of an Habere facias ſeiſinam upon a Recovery, the 
Parties are eſtopped to ſap the contrarp; but when he 
who was in Pofſeſſion continues it, this amounts to an 
Ouſter, which turns the Eſtate of the Conulee to a Right ; 


Eſtate is reveſted by the Continual 
Winne continues in Poſſeſnon, this amounts to a new 
Entrp and Deſleiſin, and puts the Eſtate gained by the 
Continual Claim to a Right, and ſo in the pꝛeſent Cale; 
and this differs from the Caſe ok an Aſſignment ok a 
Leaſe fo2 Pears upon a Moꝛtgage, fo2 there the Mozt⸗ 
gogo is quaſi Tenant at Will, and his Poſſeſſion fs the 
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5. X COrii ok Erro; was 'bzought--upon a Judgment 
in the Grand Seſſions in the County ot Carmar- 
then in Wales in Ejectment, inhere the Cale was; Za- 
chary Thomas ſeiſed in Fee of the Manoꝛs of D. S. and V. 
and having thꝛee Daughters, Jane Mary, and Sarah, by 
his laſt Mill deviſes D. to Jane, aud her Heirs fo? ever; 
Provided, That ſhe marry: my Nephew Theophilus Thomas, 
at or before ſhe attain the Age of twenty-one Years; and 9 
this Eſtate was of the Ualue of 200 J. per Annum, 
moe. And if ſhe refuſe to marry my ſaid Nephew | 
Theophilus, or be married to any other before ſhe attain 
the Age of Twenty-one; then he deviſes. D. to his ſe- 
cond Daughter Mary, and to her Heirs; and he deviſes 
8. to Mary. and her Peirs, with the line Limitations, 
and V. to Sarah and her Heirs; and then he laid, Pro- 
vided, And my Will is, that if neither of my ſaid 
Daughters ſhall be married to my ſaid Nephew before their 
reſpective Ages of Twenty-one, then I deviſe the ſaid 
Eſtates of D. and S. to my Wife, and five other Truſte 
and they to ſell. and diſpoſe of the ſame, and the Mo- 
nies raiſed by ſuch Sale, to diſtribute. among his ſaid =” 
Daughters, as they ſhall think them deſerving ; and'it is "* 
further found by the Jury, that Theophilus died, being an : 2 
Inkant of twelve Pears ok Age, Jane the eldeſt Daugh⸗ —_ 
ter being then fourteen Pears of Age; but that Theo- ES er: 
Philus never demanded her Conſent, oz that che eber re. 
fuſed to give it; and then they made a (pectal Conclu- LY 
ſion, that if the Entry ok the Defendant was lawful, - wr. 
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then they found koz the Defendant, if not fo2 the Plain. 4 
tiff, &c. and not accowding to the uſual Map, accowing = 


8 


to the Jſſue upon Not guilty pleaded; and Judgment 1 
was given fox Jane the eldeſt Daughter, wha was De⸗ 15 
kendant by her Suardian, upon which a Writ of Erro: 
ag bought, e ne {NET 053%! 
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e-Plaintfff- 

Mrit of rte; and the n in this Cafe v 
pꝛincipally upon "the laſt Clauſe, Which -was- d 
ffinct Clauſe of it ſelf, without any Belation to the two 
p2ecedent Clauſes ; but upon the two pzecedent Clauſes, 
he ſeemed to -adniit; that the Effate of Jane was not 
determined, for ſhe did not refaſe to marry him, or had 
married to any other, and ſo tot foxfeited her Eſtate 
within the tua fi Clauſes; but this notwithſtanding, 
if this. was not determined by the Wowg of the thad 
Clauſe was the Queſtion ; and he ſald that it was, end 
that his Intent was; that if, Jane o Mary did not * 
= Nephew Theophilus, fo that the Eſtate — 
Name, that then the Estate and Adbantage which he 

tended f02- Jane his eldeſt Daugbter ſhould ceaſe, and 
that his Trustees ſhould make an equal Diviſion among 
all bis Daughters, as they ſhould judge fit, foz he did not 
intend any Advantage to Jane, but upon a Suppolal, 
ſhe would be married to his Mephew, and 'fo the Eftate 
continue in his Mame; but if it ſhall happen that the 
ate ſhall not continue in bis Name, that then there 
U be an equal Diviſſo e. 
Bonithan econtra. And be ſaid! that here is an Eftate 
abſolute at firſt veſted in Jane and her Heirs, and that 
it is plain that it is not determined by the firſt Proviſo, 
which is annexed to it, fo2 that is become impoſſible 'by 
the Ad ok God, and ſo the Eſtate become abſolute ; and 
if it is not determined by the firſt Provilo, it is not = 
the Second; fo it is found, that Theophilus neither de- 
manded her Conſent, or that ſhe refuſed, or was married 
before Twenty-one. Ind as to the Third he ſaid, that 
the Conſtruction ought to be made upon the whole lil 
and then the third Proviſo would be tantamount as if it 
had been; and if neither of my ſaid Daughters ſhall con- 
ſent to. marry my ſaid Nephew, the which they could not 
do when he is dead, and therefo2e the Mill of the Teſta- 
being taken entire and together, is become impoſlible 
to be perfeꝛmed by the dd of God : And he ſuppoſed: that 
Theophilus had refuſed. to marry Jane, and had married 
Mary, what will become of the Eſtate of Jane? and he 
inſinuated that it would determine accowing to the Con- 
ſtruction, which is maintained on the other Side; but 
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cauſe the Plaintift ought to have concluded, prout patet 
per Recordum ; but per Curiam the Plea is ill, fo2 the 
Defendant is eſtopped to ſay, Quod non fuerunt literæ 
patentes by the Condition; then when he takes upon him 
to ſap, Quod vacuz devenerunt, he ought to ſhew how, 
as to ſay, by Foxfeiture, Breach of Condition, Death of 
the Patentee, 02 other Cauſe ; to which the Plaintiff 
might have made a particular Anſwer, but as he has 
pleaded, it is too general, and Jud 


gment was given fo2 


N Replevin the Defendant avows ; and the Plaintiff 
replies in Bar to the Avowry, and ſays, That 
g James the Firſt was ſeiſed, &c. and granted to Sir 
Nich. Bacon, who granted to J. S. Que Eſtate by diverſe 
mean Aſſignments came to J. D. and he put in his Beaſts, 
& c. upon which Plea it was demurred ; becauſe tho' the 
Plaintiff in Debe might plead a Que Eſtate in the De- 
kendant generally without ſewing how, accozing * 
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fol. a. ſuch. Caſe the Di aver 
je Aläguments F "to ſay, Quod'by & verum 
that « Sir. Nich. Bacon gtanted. to J. 8. who ſurtendzey 
'Lefroz, aud after the Leffoz granted to bim, ab. 
| ſque hoc, that J. S. aligned to] D. but by ku . 
. Pleading of a Que Eſtate, ſuch Advantage is loſt ; 
in this Caſe, the Plaintiff ought to ſhew that he put in 
bis Cattle by the Licence of J. D. and if this be needful, 
tis allo neceſſary that be derive, a Title to him; a 
ough.tt was objected, that here is an Est to. pleaded in 
| u thirn Perſon,” patamount the Title of the Abowant, 
therefore the mean Atüguments akter not neceſſary to be 
| chewn ; the Court was of a contrary Opinion, cauſi qua 
ſopra, and gave Judgment'for the Avowant. Vide le Caſe 


of Stackman and Welt, Cr. Jac. 673. 42 5 e 
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Glover and Cope ; dewant. 


the Plaintiff, and he made two Points, Firſt, 
If the Action be maintainable- at Common 
Law. Secondly, Ik not, yet that it is within 
the Statute of 32 H. 8. he (aid that this Covenant runs 
with the Reverſion, as well as the other runs with the 
Land, and inſtanced 42 E. 3. 3. and 9 Hl. 6. 16. 5 H. 7. 
19. and 1 Cr. 137. and alſo cited the Caſe of Laugher 
and Williams, adjudged. 25 Car. 2. where the Leſſee co- 


venanted with the Leſſo2 his Executozs, Adminiſtratozs 


and Aſigns, (without the ow Heirs,) pet adjudged that 


an Action of Covenant was maintainable by the Heir, 
though not named; and he ſaid, if if was not maintain- 


able at Common Law, it is within the Statute of. 32 Hl. 8. 
and he chewed ok what Conſideration Copyholds were 
befoze this Statute, as appears, Litt. Sect. 77. Keilw, 77. 
Owen 73. and the Books there cited; and a Copyholder 
may pray in Aid of the Lozd, and he took the Rule in 


Heydon's. Caſe to expound what Statutes are to be er- 


tended to Copyholds, and what not ; and he ſaid that the 
lame Parliament included Coppholds within the general 
(Uodds of the Statute of Maintenance, and therefoze they 
ought to be included within the Statute. of Conditions; 


he ſaid that the Lozd is not p2ejudiced, and that this is 


a remedial Law, and ought to be taken beneficially ; and 


4 N 


H18 Caſe was argued again by Levinz ko: 
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as to the Caſes of Beal and Braſier cited befoze, any 
Rowden and Malſter, they were not upon Argument any 
ſolemn Debate, but only the one, ſcil. Beal and Brafier 
was a ſudden Opinion, and the Pzaitice th2oughout all 
England is contrary to the Reſolution of the Caſe of 


_ Rowden and Malſter; and ſo alſo was the Opinion of 


Hale Chief Juſtice; and the Uſe now is generally to in. 
tail Copyholds, and ko; Tenant in Tail to commit Foz. 
keitures, and fo2 the Lozd to enter and grant over, &c. 
Roe econtra. And he (aid that a Copyhold in its Na: 
ture is merely a Tenancy at Mill, and that it is not of 


greater Conſideration in Law, 3 Cr. 623. that it is not 


transferable, but in a particular Manner by Surrender 
to the Low ; and if he retains it, and does not admit ac: 
coding to the Surrender, the Surrendzee has not Re: 


medy by the Law; and if the Surrendzee enters before 


Admittance, he is a Diſſeiſoz. And as to the Caſes 
cited, they are all either Actions fo2 Rent, oz by the Heir, 
in which Caſe without Queſtion they are maintainable, 
becauſe incident to the Reverfion ; but here it is merely 
a collateral Covenant as to the Eſfate, and a Choſe in 
Action, which is not aſignable ; and he ſaid that a Copy: 
holder is not in the Per, ag 4 Rep. 27. b. but in the Poſt 
as Hobart 178. and he ſaid that a Leaſe faz Pears of a 
Copyhold is of another Mature than a Leaſe koz Pears 


at Common Law, fo? if ſich Leſſee commit a Foꝛkeiture, 


the Lozd ſhall take Advantage of it, and. not the Leſſoz, 
otherwiſe of a Leaſe at Common Law; alſo the Copy- 
hold is not that out of which the Leaſe is derived, but 
it is derived in a Manner out ok the Frank Tenement.; 
and. therekoze when it is diſmembzed from the Mano, it 
map not be granted over any moze as a Copyhold ; and 


he compared it to the Caſe of Chaworth and Philips, 


Moor 876. where Leſſee fo2 twenty Pears, leaſes fo? ten 


Pears, and ſurrenders ; the Leſſoz ſhall not have Advan- 


tage of the Condition, &c. becauſe paramount the Eſtate 
of the Leſſee fo2 ten Pears; ſo here, when the Leſſo2 of, 


the Copyhold ſurrenders, the Reverſion. is dꝛowned in ths 


Frank Tenement, and the Aſſignee as to this/Purpoſe. is 
in paramount. He laid that no Statute extends ta Co- 
pyholds, which touches the Eſtate of a_Copyholder.;, but 
Statutes which reſtrain oz puniſh Torts, as Maintenance. 
Fozgery, &c. being pro bono publico, they to 
2 | them; 


Term. Hill. 3 Will. & Mar. N R 


them; he ſaid that in this Caſe, there is neither Pubity 
of Eſtate, no2 Pyzivity of Contract; and therefoze it 
would be hard to charge the Defendant, and againſt Equi- 
ty; and: therefiges e TT 
Curia econtra. Fo2 Holt Chief Juſtice ſaid, though 
the AMgnee be in en le poſt, he may be within the Statute 
of 32 H. 8. as the Bargainee 0? Recoverc is ; he ſaid 
there is not any. Pzejudice to the Low, oz any other ta 
conſtrue Coppholds to be within the Statute of 32 H. 8. 
and that this is only regarded in all Conſtructions of 
Statutes, ſcil. if the Lozd has a Tenant fmpoſed upon 
him, 02 be p2ejudiced in his Fine, oz there be any Altera- 
tion of Tenure, &c. the which would not be in this 
Caſe, but rather an Advantage to the Lozd, by pzeventing 
the Ruin and'Decap of Copyhold.'Tenements, and there. 
foe he adjudged fo2 the Platntiff ; and Dolben ſafd as to 
the Caſe of Rowden and Malſter, 1 Cr. that it is not 
Law, and that Hale would not permit a ſpectal Uerdict 
to be found upon this Point ; and laid that though Co- 
pyholds might be entailed, they might be docked by Sur- 
render. 1 Inſt. 60. ey C 


Parker and Harris. 


2. IN an Action of Debt fo; Rent upon a Demiſe; and 

the Plaintiff declared that he the 25th Day of 
March, &c. demiſed unum Meſſuagium ſuper acclivitatem 
Hampſtead-Hill, Habend' fo: Peats; and declares upon 
another Demiſe 1 May, &c. of another Parcel of Land, 
Habend' at Mill, reddend' ſecundum ratam of 18 l. per 
Ann. and fo2 Rent arrear, &c. the Defendant pleaded 
that the Plaintiff tempore dimifſion' particularium nihil 
habuit in tenementis ; the Plaintiff replied, that the Lord 
Wootton was ſeiſed, and demiſed to him fo2 fozty:one 
Pears ; and he being ſo ſeiſed the ſaid firſt Day of May, 
demiſed to the Defendant, &c. upon which the Defendant 
demurred, and adjudged in Communi Banco fot the Platn- 
tiff; upon which a Writ of Error was bzonght 

Firſt, Becauſe ſuper acclivitatem Hamſtead-Hill is un- 
certain, in what Place it is; fo2 it is not a Vill, Ham- 
let, oꝛ Lieu conus, but an Accident, and no moze than ik 
be had ſaid, upon the * or Sterility of Hamſtead- 
r 2 I 
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ſecundum ratam of 18 J. 


' Hill; and it does not appear to be Part of the Vill, 


within the Vill, oz County, as it is al ons as if it wag De. 
ambulacro, which has been avjudged-to be ill 5 non allota- 


tur, fo2 if a Thing be alledged in ambulacro in fuch a Fozed, 


the Wenue thall be from the Fozeft, and not de ambulacro;'ſg 
here ſuper acelivitatem Hamſtead- Hill, the Genue ſhall ve 


krom Hamſtead- Hill, which may be a Vill op Lien conus; 


aifo if it had not been ſuch Vill, Hamlet, oz Lieu conus, 


the Defendant ought to have pleaded it in Abatement, 


and not permitted the Plaintiſt to moteed. Secondly, 


The Reſervation fs ill, becauſe ſecundum ratam is incer- 


tain, fo2 it may be in ſuch a Caſe that the Plaintiff 
ſhalt have an Aon every Day; to this it was anſwerey 
by Levinz, that it being a Leafe at Will, the Refervation 
per Ann. is well enough; f62 if 
he hoids one Pear he ſhall pay 19 J. if he does not holy 
ſs long, but the Leſfoz determines his Milt, be fall pap 
ſecundum ratam ; and to this Opinion Juſtice Dolben in- 


|  Clined but Bolt Chief Juſiice dobitabat. Thirdly, The 


Demile is alleged to be made 25 March Habendum 2 
die datus, and the Aqion is bzought ko; Rent due ad fe. 
ſtum Michaelis, where it is not due till the laſt Jnſtant ; 
and if the Leſſee be ejected upon that Day, the Rent is 
not due; non alloeatur, fo? ad feſtum Michaelis, the Ce. 
nant being then in Poſſeſſion, he ſhall not be intended to 


be cjetied z and if he was, he ought to habe pitabed E- 


viction. 


Aud to the Replication alſo it was excepted ; Firſt, 


Becauſe he pleads that the Lord Wootton demiſed to him, 
& c. without ſhewing any Title; and fo2 this cited 2 Cr. 
312. Gyll and Glaſs, Yelv. 227, ſed non alloratur, fog by 
Holt Chief Juſtice, he having ſhewn that he was poſſeſſed 
by Uirtue of a Leaſe from the Lord Wootton, it is 
well enough, and moze than needs; fo2 if he was only 

Tenant at Mill, and demiſed fo2 Years, and the Defete- 
dant pleads as here, the Plaintiff might reply, that Je 
was ſeiſed in Fee, and demnifed-; and though it be found 


that he was not feifed: in Fee, pet it being found quod 


aliquid habuit in tenementis, it is found fox the Plain 


_ tiff, fo2 the Subſtance is found, ſcil. aliquid habuit ; and 


this in Effect appears by the fafd Caſe of Gyll and Glaſs; 
fo2 it was held but a jeofail, and aided after a Uerdidt. 


_ Secondly, Me (aid that he was poſſefſed the (aid Per 
I 1 R e 


4. 


_ 
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of May, by Qirtue of the Demiſe ; but he does not ſay 
that he was poſſeſſed upon the 25th of March, ſo as ta 
this it is a Dilcontinuance; f02 when two Things are 
compiled in the Writ, and but one in the Declaration, 
oz two in the Declaration, and but one in the Replica- 
tion, this per Trinder is a Dilcontinuance ; but per Le- 
vinz this was Surpluſage, and moze than needs to bt 
alledged; and it being alledged that befoze the Demiiſes 
in the Declaration, the Lord Wootton demiſed to. the 
Plaintiff, and that he by Uirtue of this was poſſeſſev the 
firſt of May; if he was poſſeſſed the 1ſt of May, he 
Hall be intended to be poſſeſſed the 23th of March; and 
per Levinz, a Replication need not be as cettain as a 
Count oz Bar in many Caſes ; fo2 if there be an Ob⸗ 
jettion in the Bar, and it be ſufficiently anſwered in the 
Replication, this being good in Subſtance, cough it be 
not ſo kozmal, is well enough; and kvz this he cited 
1 Cr. 138. Hob. 218. and per Holt Chief . Juſtice, though 
the Replication might have been better, yet it is well 
enough; and then Levinz laid that their Plea is ill, fo 
being two leveral Demiſes alledged at two ſeveral Days, 
the Plea that the Plaintiff nibil habuit in tenementis 
tempore dimi ſſionis particularium is not good; fo2 it is 
that Part was in Poſſeſſioni, and Part not, pet in ach 
Cate it Wall be found againſt the Plaintick foq all, Roll, 
Trial 703. Winch. 49, 50.] and therefoze the Plea ts ill, 
and the Illue upon it would be complicated with two 
Matters, and therefoze there ought to be ſeveral Jſſues 
joined ; it was anlwered by Trinder, that tempus eft no- 
men collectivum, and ſhall be taken diſtributive reddendo 
ſingula ſingulis; but Holt Chief Juftice feemed to be of 
a diffetertt. Opinion. Curia adviſare vult 
And afterwards this was argued again; and it was 
objected that the Adion was brought fo: Rent due fo: 
halk a Pear ending at Michaelmas, where it not being re- 
ſerved upon the four uſual Feaſis, the ball Pear enden 
the 25th Day of September, and this ſeemed fo be a ma- 
terial Objection; allo Holt Chief Juſtice ut ſupra feemed 
to think that the Reſervation was il. 


_—_ 


Elderſey 
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Ellen and 1 Thompſon 28 


3. b an 1 Aion of Debt upon a Bond fo2 26 l tbe De⸗ 

fendant pzayed Oyer ok the Bond, & ei legitur in 
live verba, Noverint, &c. teneri & obligari in ſex triginta 
libris, and fo2 this Uariance the Defendant demutred; 
fo2 by Northey ſex triginta libris being two Moꝛdg, it 1 
ſix Times thirty Pounds; and fo2 this cited i Cr, 
where ter 09525 libris fn two Wows was held thrice Ten, 
ſcil. 30 l. otherwiſe if ft was terdecem in one Wop ; 

but non allocatur 3 and W 8 1 the N 


The King vel the Cit of ben 5 devan 


% Bis Term the Court gabe — in this 
Caſe ſeriatim ; and by Holt Chief Juſtice here is 


a Mandamus payed fo2 Sir James Smith, who ſtiggeſts 
og he was an Alderman of London, ele ſecundum 
con{uetudinem, &«c. upon which it is returned, that he 
was an Alderman as is ſuggeſted, but that be did not 
take the Daths accozding to the Statute 1 Will. & Mar. 
by which his Place became void, fo they could not reſtoze 
him ; and this Return has been argued diverſe Times 
before the true Queſtion was touched; foz the Queſtion 

fs, if Sir James Smith contfnued Alderman after the 
Judgment in the Quo Warranto, as this Judgment 1s 
recited in the A foz Reſtitution of the City of London; 
fo they could not take Notice of any other Judgment 
in this Caſe, than the Judgment mentioned in the Act, 
the which is a general Law ; and this Act ſays [vide the 
Words] ſo that by the lows, the Liberty. Franchiſe, 
MF: being, not of being; fo2 per Holt, if it was of be- 

ing it had been ctherwiſe ; koz He ſatd a Cozponation 
— be diſſolved, and fo is his Opinion, [and ſuch was 
his Opinion in Domo Parium, where ten Judges were 
econtra; ] fo2 he agreed with Serjeant Pemberton, that it 
is a Body Politick, to which 4 Truſt is annexed, and 


Pale Adminiſtration ok it is Cauſe of Foxfeiture, = 
1 | 


* 
* 
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ft may be diſſolved 4 aud foz this he cited the Stattite of 
Quo Warranto, where ik the Cozpozation voc not ap. 
year upon Silfntions, the Ftanehtte thall ve kelted in 
the King's and Nomine diſträctienis; dit if it does ficht 
tome during the Eyre, it was 166 und fofrettey 1 ber. 
2 Int. 282, He kat chat Liberkles art of thiee Kinds, 
Firſt, Thoſe which are antient Flowers of the Stoch, 
as Felons Goods, &c. the Which if they ate kozkett, 
Judgment map be of Ouſter 02 Seiſure, fo2 the King may 
have them again. Secondly, A Thing newly created, the 
which the King cannot have, as a Cozpozation, the which 
if it commits a Foxzfeiture, and Judgment of Ouſter be 
given, in ſuch Caſe there needs no Seiſure, koz to what 
Purpoſe ſhall there be a Seiſure by the King, when he 
may not have it; the ſame Law of a Judgment of 
Seiſure as kozkeited, fo2 this amounts to a Judgment of 
Ouſter [ otherwiſe of a Seiſure Quouſque. Thirdly, There 
are Things newlp created, as Markets, &c. the which 
map ſubſiſt after Seiſure by the King; and in ſuch Caſe, 
though Judgment of Ouſter be given, there ſhall be a 
Sciſure fo2 the King, But he ſaid this Caſe does not 
depend upon the Judgment as entred on Recowd, but as 
recited, the which is, that the Liberty, Franchiſe and 
Privilege of the Corporation of the City of London, be- 
ing a Body Politick be, &c. and He ſaid the Franchiſe, &c. 
of a Body Politick may be ſeiſed oz ſurrendzed, and the 
Body it ſelf remain untouched, as appears in the Biſhop 
of Norwich's Cale, and moze clearly in the ſame Cale 


After in Jones, Fulchard, and Haywood's Caſe ; fo; 


Franchiſes, &c. are not eſſential to a Cozpozation, but a 
Privilege pertaining to it; the Efſence of a Coꝛpozation 
_ ls to make By-Laws, and govern their Members, &c. 
the which they may do, though their Franchiſes are ſeiſed, 
as the Dean and Chapter of Norwich was a Chapter 
to the Biſhop, and therefoze remains a Cozpozation, af: 
ter their Lands ſurrendzed ; otherwiſe of a Cozpozation 

_ fo? a particular Purpoſe, as an Hoſpital, which by Sur- 
render of their Land had been deſtroyed, bekoze they were 
reſtrained by 13 Eliz. and fo2 this he cited Fitzherbert, 
orporation Cited in the Biſhop of Norwich's Caſe. 
De laid the Ac was not clearly penned, and ik Sir 
James Smith had framed his Caſe ſpecially, A 
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of the Judgment, there are Clauſes in the Act which 
favour him; but this not being the Caſe, they ought to 
intend the Return to be true if poſſible, and nothing ap: 
pearg econtra, by the Act of Parliament, fo2 their Fran. 
chiſe map be foxfeited, and the Cozpozation remain in 
eſſe ; the Mod of being not being in the Act, and there. 
fore. no. peremptory Mandamus ought to be awarded; 
per totam Curiam una 1 voce. 
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Woodward and Hamerſly. 


PON. a ſpecial Uerdict, the Queſtion was 
upon the Statute of 1 Will. & Mar. which 
appoints all Biſhops, &c. to take the Daths 
| directed by that Act befoze the firſt of Auguſt, 

- otherwiſe to be ſuſpended ; and ik they did not take them 
within fix Months to be accounted from the laid firſt 
Day of Auguſt, then to be depzived ipſo fado, &c. A 


Man preſents to the Church of Burton Daſſet in the 


County of Warwick, at the Expiration of ſix Months, 
but befoze the Expiration of ſix Kalendar Months; [a if 
the fix Months in the Statute are to be accounted Kalen- 


dar Months, the Church was plena & conſulta, &c. if the 


ſix Months are to be accounted accozding to four Taeeks 


to the Month, and Twenty-eight Days to the Month, ſcil. 
Lunar Months, then the Church was void by the Statute, 


becauſe the Incumbent had not taken the Qaths ; this 
Caſe was argued by Webb of the one Part, and Sir 
Thomas Powis on the other, and the. Caſes of Inrollment, 


and all the Caſes upon the Statutes which mention ſix 
Months, cited ; by which it appears that a Month ſhall be 


intended a Lunar Month. 

Powis on the other Side inſiſted upon catesby- 8 Cale 
in the ſixth Report, and the Rule there taken, that where 
the ſubje# Matter of the Month concerns an Cccleſiaſti- 
cal Perſon, that the Computation ſhall be accozding to 
their common Underſtanding, the which is accozding to 
the Kalendar, and inſtanced in the Condition of an Ob⸗ 
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ligation to pay Money the firſt Day of the Term ; this 
fhall be underſtood the firſt Day in full Term, and not 
the Effoin-day, which is the firſt Day in Law; but in ſuch 


Caſe the Law will cohdeſcend to the common Anderſtand⸗ 


ing of the Patty; and ſo here, the Perſons toncerned 
being Eccleſiaſtical, and the Matter fo alſo, the fix Months 


ſhall be intended accozding to their Computation by the 


Kalendar; and he cited the Cafe of Copley and Collins 
upon the Stature of E. 6. fo2 1Pz0of of a Suggeſtion, as 
a Caſe in Point ; and alſo the Statute of Weſt. 2. where 


tempus ſemeſtre eſt, tempus ſex menſium, and not of half 


the Year, and yet ſex menſium there, is to be underſtood 
88 to the Kalendar; the which was agreed per 
uriam. IEA | 


* 


But per Holt Chief Juſtice & Curiam, abſente Gregory, 


Catesby's Cale is not to the Purpoſe, fo2 the Queſtion there 


was upon 4 Dep2iviitſon, and Lapſe ; and this was a 
Matter coriſtituftd dy the Canon Law, and received by 


the Common Law, und being recetver by our Law, it 


gught to be teteived attoding to the Conſttücton of their 


Law: But in dur Cale we are upon the Conſttuctton of 
an Act of Parliament, the which ought to be conſttues 


accoding to out Law; and as to Sit Thomas Powis's 
Argument, ſeil, that the Matter concerns Eccleſiaſtical 


Pitfons, and fo the Confftution ought to be ateowing to 


theilt Law ; Holt Chief Juſtice ſaid, within the Ack, there 


is mother Clakſe fo2 Fellows of Colleges, the which 


ate not Ececlefiaftical Petfons, and hall the fix'Months 
accounted to them within this Clauſe be Lunar Months, 
and by the other Claufe Kalendar Months? and ſo the 
ſame Word in the fame ad of Patliament be underſtood 
in two different Senfes; he lad no; Curia adviſare 
vult ; but they ſeemed ripe to give Judgment, that the fix 
Months ſhall be actounted Lunar Months, and not at⸗ 
cozding to the Kalendat; and they doubted, ſcil. Dolben 


and Eyres of Copley and Collin's Caſe z and Holt Chief 


Juſtice ſaid, that this Caſe alone ſtuck with him, and nor⸗ 


Baker 
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1. PON a general Demurrer the Cale was; the 
CA Father ſeiſev of a Rent⸗Charge in Fee, in 
Conſideration / of 5 1. and ok natueal/Aﬀetion,” did give 
and grant this Kent to his Son; and in Replevin the 
Defendant avolved, and pleaded this Gzant in the Words 
of the Grant, and ſhews that there was no Jnrollment 
of the Deed, oz Attoznment to the Szant, upon which 
there was a Demurrer; and by Pollexfen Chief Juſtice of 
C. B. that he ought to have pleaded it, as a Covenant to 
ſtand ſeiſed, as it is in Conſtruction of Law, and not 
ut ſupra; and the other juſtices agreed, that it might 
have ſo been pleaded, and that this had been the better 
Map; but here the Queſtion being upon a general De- 
murrer, and not upon the Fown of Pleading, and the 
Matter being ſhewn with all the Circumſtances, ſcil. 
that there was not any Inrollment oz Attoznment, that 
this ought to operate as a Covenant to ſtand ſeiſed of 
Neceſſity ; and the Court having the Matter ſhewn- to 
them, ought not to adjudge the Deed to be void, if it 
may be good in any Manner ; and therefoze Pollexfen af: 
terwards concurred with the other Juſtices, and gabe 
Judgment for the Avowant; upan which Error was 
brought, and it was objeQed ta the Pleading, becauſe 
not pleaded accowding- to. the Operation of the Deed in 
Law, but accowing to the Mods of the Deed only ; 
and Hole Chief Juſtice: ſaid, ik Tenant. fo; Lite grant 
his Eſtate to him in Reverſion, and this be pleaded as 
a Gant, it is ill Pleading, -fo2 it ought; to be pleaded. as 
a Surrender, accozding to the Operation of Law z and 
every Deed ought to be pleaded accowding to the Effect 
which it has in Law, and not accozding to the Mozds, 
fo2 this would be incertain and barbarous Pleading; and 
He alſo ſaid, that to plead this as a Covenant to ſtand 
keiled, is to make the Deed of another Mature, than to 
plead it as a Gzant; fo2 by the Szant the Eſtate of the 
Rent paſſes, and the Gzantee is in en le per; but to 
plead it as a Covenant to ſtand ſeiſed, the Uſe only 
paſſes from the Party, and the Eſtate is executed out of 
him by the Statute : Now „ Deed generallp, 
: 0 
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and to leave it to the Court, is to fnduce Incertainty; 
and every Man would plead his Deed to the Court, and 
leave them to make the beit of tt, where the Party 
ought to ſhew his Title certainly to the Court, and 
Make his Elotlon in what anner be had taken The; E, 
fate; "02:\uppoſed the Deed to operate ; to which Leyinz 
ok Counſel wich the Defendant in the Writ of Emor in 
KR. B. dato, that 'Fox's Caſe in che Sch Report, is nende 
by the etlows of Demiſe, ſet, and to m let, (as ( 
the Deed) the which are Mams af Common Law Con-, 
veyance, pet the Court upon the whole leading adjudged 
it to be a Bargain and Sale; and upon this, and becauſe 
the Right was with che Avowant, Curia adviſare volt; 
but ſirongiy inclined to reverle the Judgmenr. 


Iackſon and Savage. 

3. A Aer upon the Caſe, in which the Plaintiff de⸗ 
I clared, that the firſt Day of May, in the firſt 
Tear of the preſent King and Queen, he was paſſeſſed of 
a Haufe, from which a Courſe: of Water per & trans 
the Garden of the Defendant currere debuit, & debet, Se. 
the Court gave Judgment fo2 the Plaintiff, niſi z but an 
Exception being taken, becauſe he does not ſay, that the 
TUater ever ran from the Houſe, 82 that he was poſſeſſed 
of it, but only that debuit; the Court ozdered it to be 
put into the Paper again, & adviſare vult; and after 
this being a poſſeſſory Action, it was ruled to be well 
enough ; and the Caſe of St. John and Moody was ci 
ted. Mich. 27 Car. 2. R. B. Rot. 5. l 
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"THIS. Cale 96 argued 28th this Tam, Le- 
1 vinz of the one Ste, and Fh are t he 0 \other ; 

and the Conrt laid, tber ese eme 40-8;Refplution 

to the -firſt- Point, 
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( 
ik this future Lese be void 
voidable z hut ſuppoſing it to be i, vet the tegond @uo- 


ſion is, i Tenant; in Tall -who made ibis M. als. 1. 

bing op the Rebergon in Fee m bim, though it be bnd 
wh to the Eſate-tgil; if it wall not be good; and iſſuing 
out of 'the Revergon in Fee ; and to, this Peint ther 
directed the Counſel to argue ; and Levinz {aid that as, 
foz the Eftate- which paſſes by; the Fine is a Fes ram- 
pounded of the Eſtates of the Conuſoz, and lo the G- 
ſtate to himſelf, and the Heirs Males of his Body, Re- 
mainder to his Father, and the Heirs of his Body, Re- 


mainder to the right Heirs of the Father; ſo that as ta 


the avoiding Charges, and other toztious Ads of the 


Tenant in Call, the Eſtates-tail ſhall be in eſſe, and not 


extinct hy this Fine; and as to Sir G. Browns Caſe 
in the 3 Rep. he ſaid, that it is ſaid there that the Eſtate- 
tail is ertinct + but this was not the Reſolution of the 


Cale; and he ited 2 Bulſtr. 42. Errington's Caſe econ- 


tra; and he cited Capel's Caſe, and Archers Caſe and 
Chudley's Caſe in 1 Rep. to the ſame Purpoſe. 
Jt was argued econtra, that the Eſtate-tail is extin- 


guiſhed in this Caſe, there being an Eſtate-tail in eſſe in 
the Conuſoz ; otherwile where there was only an Eſtate 
by Eſtoppel; and Holt Chief Juſtice ſeemed to encline to 


this Opinion, and cited x or: 103. Holt and Sambach. 
Curia adviſare vult. 
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Thomas and Howell ; devant. 
U. Hs Caſe was ſeriatim argued by the Ju- 


to Jane ig been abſolute, fo2 there is no 
Dekaͤult in het, che not having tefuſed; and 
per Eyres, a general ſubfequent Efauſe in a Cill ſhaft 
geber be extended further than the 1 Clanfe which is 


ſpecial; as in the Cale of a Deviſe to J. S. and the befrs 


- Hales of his Body; and if he die without Heirs of his 
Body, this ſhalt be intended Hefrs Mates of His Body; 
ind they ſaſh, though Jane had refuted, yet there is no 
Reaſon fo depzive Mary; and here Jane hav efuſed 
and thetefore there ts no Default ; and Dolben ſaid, tho 
the Marriage with Theophifus was an Intention, it was 
not his pꝛimaty Intention, but that his Lands ſhould go 
to his Daughters; and becauife Mary could not conſent 
till Jane had refuſed, and ſane never refifed, and ſo there 
was no poſſible Defatflt in Mary, and the Truſtees can. 
not belt, till both have rekuted, and cherefoze they were 
of Opinion, that the Judgment fo! Jane, who was the 
Lefſo2 of the Plaintiff, ſhall be affirmed. Juſtice Gregory 
contra : And Holt ſaid, that he was not clear with the 


Opinion of Dolben and Eyres, but it ſeemed to him that 


the firſt Intention of Zachary was, that one of his 
Daughters, ſcil. Jane o2 Mary, who were of a ſuitable 


Age [koz Sarah was an Jnfant] ſhall marrp his Nephew 


Theophilus, fo; in every Devile he repeats it, ſcil. in the 
_ Devile 


ſtiees; and by Eyres and Dolben the Eſtate 


not refuſed, 


pu 
g 320 1 Trin. 4 Will. & Mar. R. B. «1 


Devile to Jane, and in the Deviſe to Mary, and fn the 
Pꝛoviſo that if Jane refuſes, and in the laſt Pꝛobilſa 
upon which the Queſtion pzincipally ariſes ; ſo that it 
ſeemed to him that the Marrying of Theophilus, and by 
this the Continuing the Land in the Family, was his 
pzimary Intention, and not to pꝛeker his own Daughters 
accowing to their Senfozity in Age, ſcil. the greateſt E: 
ſtate to the Eldeſf, and the ſecond beſt to the Second, 
&c. but he laid, if his Intention did not take Ce fo) 
one of his Daughters marrying Theophilus, and by this 
the Continuance of the Land in the Name, that then he 
did not intend any Piekerence to his Daughters, but 
then the Lands were to be ſold, and the Monep to be 
_ diſpoſed by the Truſtees, 8c. but he ſaid, that this Point 
was not ripe fo their Reſolution, but that he upon the 
whole Caſe was of Opinion, that the Judgment ſhall be 
affirmed ; fo2 the Clauſe that-fays, that ff Jane oz Mary 
do not marry Theophilus befoze. their Age of Twenty: 
one, that then the Truſtees may ſell, does not give an 
Intereſt to the Truſtees, till their Age of Twenty-one ; 
and it appears in the ſpecial Uerdi#, that Jane had not 
attained her Age. of Twenty-one, at the Time of the 
Ejectment brought ; fo; He (aid, if a Man deviſes his 
Land to his Daughter upon Condition that ſhe marry 
J. S. at, oz befoze her Age of Twenty-one Pears ; and 
ik the refuſe, that then the Land ſhall be to another, and 
J. S. dies befoze her Age of Twenty-one, pet the other 
may not enter, till the Daughter has accompliſhed her 
Age of Twenty-one, and ſo in the pzeſent Caſe ; fo2 the 
Teſtato2 had appointed the Time within which the Con- 
ditionJought to be perfozmed, (but if no Time had been 
appointed, it ſhall be during the Life of the Party] and 
he having given this Time, he who is to enter koz the 
Condition bzoken, has bzought his Aion too ſoon ; and 
therekoze the Judgment for Jane ought to be affirmed. 
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"le and Viner. 


PON Motion in atreſt of ee the 
Cale was, in an Action on the Caſe byzought: 
by the Adminifiratoz of Bartlet againſt the 
Executozs of Sir Robert Viner, upon ſuch a 


Promite made by Sit Robert to the Jnteſtate, ſcil. If 


you will procure 15000 l. to be paid into the Exchequer 


upon the Aid of 12d. in the Pound, in-my Name, or 


the Name of ſuch Perſon, as I ſhall direct, I will give 
you 6001. &c. Upon the Trial a Uerdi# was given fo? 
the Plafntiff ; and Darnell ſafd, that the Action did not 
lie, becauſe it is Brocage, and againſt the Statute of Uſu- 
ry; and it being a P2omile againſt Law, it ts not ob: 
ligato p. 

But upon Conſideration of the Caſe, the Court Gries 
tim delivered their Opinion, that the Plaintiff ought to 
have his Judgment, fo2 nothing appears here in the De- 
claration againſt Law, fo2 the Bozrower does not pay 
Brocage, no? the Lender receive it; but the Agreement 


is between two Perſons, not concerned but only in the 


procuring the Money, and this was an Advantage to the 
Defendant, and might be in many Caſes, as if A. is in 
Debt to B. and cannot pay him, and B. has Occaſion fo2 


his Boney, oz miſtruſts that he ſhall loſe it; and A. ſays 


to B. tbat he cannot pay him, but if he will pꝛocure C. 
to lend him the Money, that he will pay him ; and B. lays 
to C. that if he will lend to A. 1001. that he will give 
him 10 1. this is a lawful promo, and not my the 
2 tatute, 


> 


Tam MT W. K Mar LK 


— -. 


Statute, fo2 B. has à Benefit by it, and A. the: Bozrower 


— 


does not pap .any Thing; but C. the Lender has 10 1. 


from B. the which he is willing to abate foz his on Con- 
peniency; but the Cale at the Bar is ſtronger; fo2 here 


neither the Bozrower pays, no? the Lender receives any 


Thing, but the Conſideration is wholly between Perſons 


not intereſted in the Money; but if any Thing had ap- 
peared againſt Law in the Declaration, 62 upon the Plead: 
ings, though it was not p2ohibited in the Statute, but 
only a Penalty annexed, the Agreement is vold; foz tho' 
the Difference in Hob, 187. Jones verſ. Jones ſtands, yet 
in every Caſe where a Penalty is annered to the Doing 
of ſuch an Act, though it be not p2ohibited, pet if ſuch 


a Thing appears upon the Recozd- to be the Conſiderg- 


tion, the Agreement is votd ; fo2 it will be ridiculous to 
give Judgment that the Plaintiff fhall recover ſuch a 
Thing, the which if he takes, he ſhall be ſubje to the 
Penalty of a Statute ; and therefoze in every Caſe, where 


a Statute inflicts a Penalty fo2 doing ſuch an Act, though 
the At be not prohibited, yet the Thing is unlawful, fo: 
it cannot be intended that a Statute would inflict a Pe⸗ 


_ nalty fo2 a lawful Ad; & una voce ruled, that the Plain- 
tif ſhould have his Judgment, * 


Peirce and Welden. 


2, PON Edidence in an Action upon the Caſe, ko; 
Meat, Dink, Waſhing and Lodging, found fo? 

the Mike of the Defendant by the Plaintiff ; the P2oof 
was, that the TUife came in a neceſſitous Cale, and laid 
to the Plaintiff, that che was the Wife. of the Defen- 
dant, and that he had turned her out of his Houſe, and 
allowed her 50 1. per Ann. but that he would not pay it; 
upon which Holt Chief Juſtice wag of Opinion, that the 
Husband is not chargeable, koz it being apparent that ſhe 
did not cohabit with the wusband, che ſhall not have a 
Credit to charge him without his Conſent ; and though 
it was p2oved that he had paid another, who had received 
and tabled her, befoze the Plaintiff received her; yet the 
Plaintiff was nonſuit-; fo; Holt Chief Juſtice (atd, if a 
Wife cohabit with her HÞugband, and by it gain a Cre- 
dit, though ſhe depart withaus the Leave of her nn 
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and come to London, and become mm Debt, — 
Fail be charged till Motice given ok her Glopement, to 
it hall de intended to be with the Content dk the 


Gilmore and Harris 


3. T:PON: a -ſpeciul Verdi the Cale Was, Ben 
Montfort ſeiſed in Fee by Leaſe and Roleaſe, 


Fettit the Lands in Queffion, to the Ale ok Himſelf in 
- (Tail Male, Remainder to Simon Mountford in Tüll 


Male, Remainder to Sir Edward Montfort in Tafl Male 
Remainder to Edward and his Heirs, with Power 01 
Revocatfon-of the Eſtate made to Simon only, and to ſſimſt 
new Ales, and by Deed the nert Day following, reciting 
that he had Uümtted an Eſtate to Simon, and his Peirs 
Males, he vevokes the fame, and limits it to Simon and 
his Heirs Males, Provided that he pay 15001. to his 
Executors, and if he fail thereof, that it ſhall be law. 


ful for A. and B. &c. to enter, and raiſe the ſame out of 


the Rents, Iſſues and Profits. "Edward dies, having Jfſue 
one Son, who has Iſſue a Daughter; Simon dies with: 
out Iſſue, the Bꝛother of Simon is Leſſoz of the Plain- 
tiff, and adjudged in C. B. after great Conſideration by 


all the Court fo2 the Defendant who was the Daughter, 


upon which a Writ of Error was bzought, and diverſe 


Queſtions made; Firſt, Whether the Power of Revoca- 


tion be well executed. Secondly, If well executed, then 


what Eſtate Simon had by the * Limitation? and the 
Court inclined ſtrongly [and once gave Rule fo2 Affitma- 


tion of the Judgment; but upon Jnſtance to have ano⸗ 


ther Argument they reſpited their Judgment! that the 


Power of Revocation is not well executed, koz Simon 
has not any ſuch Eftate as is mentioned in the: Revoca- 


tion, fo2 the Eſtate mentioned in the Revocatfon to Si- 
mon, and his Heirs Males, is a Fee, which is a different 
Eſtate from that which is limited in the Deed of Settle- 
ment; and as it was obſerved by the Counſel, no Rela- 


tion is to the Settlement to aſiſt it, and explain his 


Meaning, and therefoze the Eſtate revoked is a different 
Eſtate from the Eſtate — and though it was ar⸗ 


1 gued 
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gued v that the Wons are deſcriptive of the Eftare to be 


- revoked, and (ſufficient to revoke it, and that the Eftare 
limited de novo ſhall be a Fee, fo that in the Revocation, 
Heirs Males in one Part chan be a ſufficient Alcertain⸗ 
ing his Meaning to revoke an Eſtate-tad ;. but in the 1t- 
miting Part, theſe hall be onlp a Limitation of a Fee; 
the Court was ſtrongly againſt it, and that of NeceMMty, 
if thep are ſuffbofent to deſcribe an Eſtate-tail to be re⸗ 
voked, they ſhould have the fame Impozt in the Limita- 
tion, and {0 quacunque via data ſhall be an Eſtate tatl in 
Simon ; and it was demanded per Curiam, if there e a 
Fee to Simon, out of what Eſtate it may. ariſe ? fo? it 
cannot ariſe out of the Reverſion in Fee to Edward; fo2 
this was not Cubject to any Power of Revocation, and 
therefoze it ought to ariſe out of the Seiſin ok the Feol⸗ 
fees ; and this cannot be in this Cale, fo2 there cannot 
be a "baſe Fee, and an abſolute Fee by the Act of or 
Party fimvl-& femel of the ſame Land; and therefoze if 


there be not a new Gftate-tail, there cannot be a fee. 


And, as to what was (aid, that the Condition was pꝛece⸗ 


dent, and fo Simon never ſeiſed in Fee, [admitting the 
Limitation ts be in Fee | becauſe no Perkozmance of the 


Condition found, this was rejected, and it was held 
clearly to be a Chattel Intereſt in the Truſtees to raiſe 
the Sum ok 4500 1. if Simon did not pay it; and that 
ſuch an Intereſt map be limited by Map ok. Uſe, as in 
the Caſe of a Rent, and that upon Default of Payment, 


the Gzantee map enter and receive the Pzofits ; that this 
is not a Condition as if it was upon a Conveyance * 


Common Law, but an Eſtate which chall ariſe to A. B 

upon ſuch a Contingent, Curia adviſare vule. 

After it was argued again, Mich. 5 Will. & Mar. per 

Henry Finch; and he argued that the Eſtate was ſuffict- 
ently deſcribed, and therefoze the Revocation good; and 

the Wow Eſtate in the Limitation was not to be under- 


ſfood his Intereſt in the Land, but the Land it ſelf, and 


that the Limitation of the new Uſe to Simon and his 
Heirs was a Fee, &c. but per totam Curiam the Judg- 
ment was affirmed, fo2 the ſole Intent was to revoke the 
Eftate of Simon, in Over to charge it with 1500 J. and 
after this Charge let in, that then Simon ſhall have the 
ſame Eſtate again, which he had befoze ; and Serjeant 


Side, 


Wright who was ready to have argued on the other 


1 
5 1 :. 
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Sdde, fad, "hat the « Court of Conn Pleas! bed the 5 
Revocation to be good, though he had not ſuch an Eſtate 
which he mentioned in the Revocation ; the Kevocation 
having Reference to a Deed, in which the you and 
Log of Revocation 18 contained. {7 


Francam and Foſter 


4- 1 poN Evidence before Hole Chief Juſtice in an 
Aﬀfon upon the Caſe, where the Plaintiff had 
declared upon a Pꝛomiſe made by the Defendant, that if 
the Plaintiff would endeavour to procure a Marriage 
between the Defendant and A. S. that the Defendant 
would give him 50 Guineas ; and the Evidence was that 
ik the Plaintiff ſhould procure the Marriage; and ru- 
led that this Evidence does not maintain the Declara- 
tion, fo2 by the Declaration the Plaintiff would be enti⸗ 
tled to the 50 Guineas, if he endeavoured, tho' another 
_ effected the Marriage, "but by the Evidence no Money 
ought to be paid except the Marriage was affected by the 
intiff ; but inſomuch that he declared alſo in an In- 
itat. Affumpfir pro cura & labore of the Plaintiff cir- 
negotia of the Defendant ; this was held ſufficient to 
ſuppoꝛt the Action, tho' the Pꝛomile was upon the Pꝛo⸗ 
curing, fo2 this was Care and Labour circa negotia ; and 
Holt Chief Juſtice ſaid, if a Man agrees to pay ſuch a 
Sum at thee ſeveral Days, here he may not declare fo: 
this Sum till the Days are paſſed ; but when the Days 
are paſſed, a general Indebitatus Aflumpſit lies ; and here 
it was objected, that the Pꝛomiſe was not to be per- 
foxmed within a Tweivemonth, and fo votd by the Statute 
of Frauds and Perjuries, non allocatur; fo; Holt Chief 
Juſtice ſaid, thougb the Pꝛomiſe depends upon a Contin- 
(gent, the which may not happen in a long Time, yet 
if the Contingent happen within a Year ; the Ackion ſhall 


— maintainable, and is not within the Statute. 
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Anonymus. 


5. [I PON Ewnence in an action upon a Charter- 
Party, the Cale wag, that J. S. infured fo2 him, 
and ſuch who ſhould have Goods upon ſuch Ship; and 
A. B. bzought an Aﬀton upon this Charter-Party, and 
made Averment he had Gaods upon the Ship, and held 
good; but per Holt Chief Juſtice, if the Goods were 
aſſured as the Goods of an Hamburgher who was an 
Ally, and the Goods were the Goods of a Frenchman 


who was an Enemp; this is a Fraud, and the Aſſurance 
is not good. | ; 


Fanſhaw's Caſe. 
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F an Indictment of Perjury upon an Anſwer in 
Chancery ; ruled firſt, that the Complainant in 
Chancery is no Witneſs, pending the Suit. Secondly, That 
if the Bill be diſmiſſed, he is a TUitneſs. Thirdly, The 
Bill being taken off the File, it is no Evidence; fo? it 
is not a Recozd after it is taken off the File. Fourthly, 
Though the Bill taken off the File be na Evidence, yet 
a Copy of the Bill made, when the Bill was upon the 
File, was read, Fifthly, There being but the Dath of 
the P2ofecutoz, and lo Dath againſt Oath, the Deken⸗ 
dant was acquitted. „ 
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Symonds and eee devant. 


4. HIS Wow the Court ſeriatim delivered their 

. Ppinion in this Cale, which upon a ſpecial 
be: Verdict in Ejectment was luch; Sir Nich. 
Martin ſeiſed in Fee, ſettles the Lands in 
Queſtion to the Uſe of himſelf fo2 Life, Remainder ;to 
William his Son, and Heir in Tail, Remainder to Sir 
Nicholas in Fee, with Power to make Leaſes in Poſſel- 
ſion, not exceeding. Twenty-one Pears, oz thzee Lives; 
. and Sir Nicholas makes a Leaſe fo2 Ninety-nine Pears, 
if thzee Lives ſhall ſo long live, and dies; William, the 
firſt Leaſe being in eſſe, makes a Leaſe to A. and B. f02 
Ninety-nine Yeats, to commence after the Determina⸗ 
tion of the kozmer Leaſe, and dies, having Jfſue Nicho- 
las his Son and peir; and Nicholas befoze the Com- 
mencement of the ſecond Leaſe levies a Fine to the Ale 
ok himſelf and his Heirs, and after the firſt Term de- 
termines ; and if- the Iſſue in Tail might avold this ſe⸗ 
_ Leaſe after the Fine levied by him, was the Que- 

1110n, | 

And Eyres Juſtice ſaid, he could not avoid the Leaſe, 
koz he ſaid this Leaſe was not void at firſt, but only 
voidable, it being made to commence akter the Determt- 
nation of the firſt Leaſe ; to which Time the Leſſo2 might 
have libed, and therefoze not like to a Leaſe fo2 Years to 
commence after the Death of Tenaut in Tail, the which 
he laid is void; but here the Leaſe is but voidable, fo? it 
ts derived out of the Eſtate⸗tail, and the whole Er, 

. e 
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tail is charged with it 50 but when it is to commence af. 


ter the Death ok the Tenant in Tail, it is derived out 


of the Eſtate of the Iſſue, and therekoꝛe void; and he 


caid, that in this Caſe it being voidable, the Iſſue with- 


ont Queſtion might hape avoided-it-; but after a Fine the 
Eſtate-tail is extinct, and the-Conuſee-in-of another E⸗ 


ſtate, and therefoze chall not avold the Leaſe, koz the Co. 


nulee is not within the Statute de Donis, the which po⸗ 
vid?s Remedy koz the Iſſue only, and the Eſtate⸗ tall is 


extind, as if it had neber been, and the Fee conſolidated 


in the Conuſees, fox: there cannot be a qualified and an 
abſolute Fee ok one and the dame Land in one and the 
ſame Perſon, and cited Auſtin's Caſe, &c. and that the 


- Eſtate tail was quite. deſtroyed and extind; he cited the 


Cale of Johnſon and Bellamy, 2 Leon. 36, 37. 3 Rep. 
Sir G. Brown's. Caſe, and de ſaid. that the Leaſe was 


derived out of. both Eſtates ; and foz. this cited, x Cr. 


103. the Caſe.of Holt and Sambach, and the ſame Caſe 
in Hutton; and the Eſtate⸗tail being barred and deſtroyed 


by the Fine, it is now, as if it had never been, and the 


Jſſue though he had EleXion to make it vold, pet cannot 


transfer his Election; and therefoze upon the whole Mat⸗ ; 


ter he was ok Opinion fo2 the Defendant, and he ſeemed 
to queſtion the Authozity of the 1 Inſt. 46. b. 


Gregory Juſtice agreed, that the Leaſe was but void- 


able, koz if it had been void, it never could have been 
made good; but he laid the Ilſue might have made it 
good; but though the Illue might make it good, ano- 
ther cannot, koz ſuch a one is not within the Statute de 
Donis; and he cited Daliſon. 65.. a. 

And he likewiſe ſatd, that ff Tenant in Tail leaſe fo2 
Pears, and die without Iſſue, then the Leaſe is become 


void, and no Acceptance of the Rent, by him in Rever- 
ſion 02 Remainder can make it good, fo? the Eſtate out 
ok which the Leaſe was created is determined; and the 


lame Law of a Leaſe fo2 Years, by Tenant £02 Life. 
Diolben Juſtice argued to the ſame Intent; and he 
laid if the Leaſe | be void, it would be fo2 the Plaintiff, 

fo2 every one may take Advantage of a Thing which is 
void; but if voidable, then it is fo2 the Defendant ; and 
he ſaid the Leaſe was not void but voidable, and that 
the Caſe in Dyer 51. b. is a ſtronger Caſe than 


ours ; and he agreed that the  Eliate is by the Fine dil⸗ 
charged 


9 
il 
\ 
U 
0 
* 
1 
H. 
[l 
yl 
\/ 
47 
lj 
P bg 
1 4 
bÞ, 
A i, 
1 
4 oy 
: 1 = 
b Be 
5 9 
1 
hg; 

1 0 
1 
| | 1 

| * 

1 
| | " p 
. " 
| yi. 
. i 
; 115 N 
i 
19150 
1 
En 
' 
. T9 
459 
HIER 
Wt 
; 1 
"31 l 
pt % 
! i; i , 7 
N 
"© 15 . 
107 4 # 
[ 1! 1 al 
4 1 11 
; + f 5 
att N 
5 1 
114 ö 
ll 5 1 
EA | 
' 88 1 
| mT 
+ p 
LY 
. 1 
3 BY 
1 ; 
Wt ; 
8 
1 1 
7 MW. 
nb 
Is 
well 
bi } 
: 1 i 
| l 
©: 1098 
n 
NI. 
belt! 
1 
e 
i i1 
M4 
Min 
"| 
Wall 
0 

In 4 

$M ; ; 
Ly 

N $ 
147 

"EW 
1.4 1 19: 
$25 { 
DN: |. 
I 

: 7 

mn 

79 ih 4, 
j - = 
bw.) | 

1 + 

WM | 

Wii: 
1108 

(OY 
PET 

p 1148 HE 

110 BY 

1 

18% in 
1491.7 
01 4 4 
134 A 
Ji! » (2 ö 

11 730 

i} 2 

Fi 2 

n 

% ! 1 

1100 mY 
e 
197 
F 7 
4127: BY 
4 } 

"208 

#3 
2 i 

[SEW 

11 Hh 

fl! 10 

4 
1 
17 20 © 1+ 

1 

1 cr. 
1 
1 23 
1 

1 
e 
9 1 1 

ih 

7 18 
; 1 
Wl | 
£48 

n 

1 . 
15 

pl | 

10 +2 
1 1 
1 75 4 

N 4 

11 

m1}. 

$1.41 

1 441 s + 

1 1 

7 

l 144 

+83 © 

8.41. 
1 1 
3 114 - 4 
l 
i 
1 41 

18 

f 1 
1 85 
l 

' 14 
1 
CER 
9” | - JL 
438 * 
1 1 
+ 
. 
BY 
1 1 
i} . 4 aki 
it [4 pit 

1 K 

l 
l 
1 1 
30 i 2 

KILN » 
1 
133 WW 
is 1 
„ 

; * 
welt! jy 

Welt 0 

NF BY 

 FREW 

5 145 

er 

1 in 5+] 

13. q >| 

01 y A 5 

n 

1 5 

1 wi : 

N 117 

4 N 1 

Mi i 

Md 1 

i 

Ul [17 2 

n 

in f + 

"nl 1 "4: 

"Ke TY 

if ? "+ 

4 5 

4 

Wl 4 1 

{ f 14 

1 

+136 WH 

1 

i 

1 

i 14 

"7K 

1 > 

{UF 4 

RY 

41 4 

14 * 

N 

1 / v1 

; 

[3185 
- "#088 N 

14 

Di 


* 
. I 
= EEE En nn ns Et Ms oe = Ot Ree 
= — GEE YE — 
— . ren nm. K 
1 — * _ K 


7 2 


P * . 1 . # pg * * : k © 4 x * * a ; 100 
| —_ * i wa — — 
* 1 ' 10 * . & L k ” p 
5 4 : « N 2 . 8 A 
1.4 * 3 * 4 \/ ; | | «6-1 , 60" : 
my. , . ue , : * * * - 2. A * x . ; 
0 4 ada 44 Se 7 TOP et Madeira det 5 „ — — . a 


in Tall in Reverſion 


chargev of the Eftate-tail,/ ans the Coniuſee: has a' Fee 
conſolivarey, and'cited-the Coles befo1t cited to this Put. 
poſe z and agteen chur Judgment hall ve given for the 


Holt Chief Juſtzer agrees that Judgment hall be given 


fo? the Dekendant; ben He ſaid, ik he had been Tenant 

loi, without the Fee allo in him, who | 
had rtiave-rhis Leaſe z and afeer ius Ine bad levied the 
Fine; that in ſuch Caſe the Juvgment ought to be given 
fox the Plaintiff, fo he taid when Tenant in Tall makes 
a Leaſe ko: Pears, to commence after a fozinier Leaſe, 


arid dies /befoze the Commentement of this Leafe, this 


ſetdnd Leaſe is vold at the Election ok the Jſſe, and 
the Iffite is in of an Effate-tail,' not charged to this ku⸗ 
ture Leaſe, fo2 this-future Leaſe is not to commence, 
ard therefoze the whole Eſkate⸗tail deſcends to the Iſſue, 
ko till the Lefſee enters by Forte of the Leaſe, he is not 
Tenant fo2 Peats, oz any Eftafe divided krom the Eſtate. 
tatl, Litt. Sect. 58, 459. but he has only a Right te have 
the Land, arid an Entry is necefſaty to habe an Effate; 
und when he who leated dies, his Jiſue is in ok a Right 
paramount the Leaſe, and therefoze he chall not be 
charged with ſuch a kutute Intereſt, but it is void ; and 
as to this Purpole it is the fame, as it it was Tenant 


fo: Life, Remainder in Tall; and he in Bemainder 


grits it in Fee, and dies, and Tenant fo} Life dies; 


this is void as to the Jfſue, as well as if Tenant in 


Tail grants a Retit-Chatge in Fee, and dies, Lite: 615, 
616. but pet this is not fo ablolutely void, but if the JC: 
ſue in Tail bꝛings a Formedon, the Gzantee if he has d 
CUarranty may plead it, and bar the Jſſue, if it be with 
Aſſets, ſo that ik no Ad be done by the Ile it ſhall be 


void, but the Iſſue has an Elettion tv make it void oz 


voidable ; and if it be ſo where Tenant in Tail grants 


a Remainder 02 Rent in Fee, a fortiori it thall be 


where he grants but an Eſtate fox Years, oz other kutute 
Intereſt, this ſhall be taken to be void ; but if the Inue 
accept the Rent, then by ſuch Act he has concluded him⸗ 


| ſelf to ſay that it was void, and fo the Eſtoppel ſhall bind 


him; but if the Leſſee had entred, and the Iſſue re-en- 
tred, and the Leſſee had bzought Treſpaſs, he might have 
ſhewu the ſpecial Matter and avoided the Leaſe, and ſo 

map the Conuſee ſhew that the -Anceſtox of his Come | 
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was ſeiſed in Tall, and leaſed ut ſupra and died, and 
that his Son and Peir had levied a Fine to him, 8c. 
- fo2 notwithſtanding the Opinion of Eyres ut ſupra, 
pe laid, that the ſame Election which the Jſſue in Tail 
had, his Conuſee oz Feoffee ſhall have, and that « Inſt. 
46. b. is good Law; and though it be but one Opinion 
of Counſel in the Caſe of Smith and Stapleton, pet it 
was there dogmatically aſſerted, and Coke is clearly of 
the lame Dpinion ; and He ſafd that the Fine here does 


not extinguiſh the Eleftton, no moze than in the Caſe | 


of Baugh and Blunden, 1 Cr. 302. where it was at 


the Election ok the Party to have a Leaſe fo2 Years, a 
Oiſſeiſin, 02 not, and he levied a Fine; this does not 
extinguiſh the Election, but the Conuſee ſhall have it, 
but otherwiſe if it be an abſolute Diſſeiſin, accozding to 


Bucklers Caſe, 2 Rep. and he laid no dc here is re- 


quiſite on the Part of the Jſſie, oz appointed by the 
Law; and 1 Inſt. 218. is, that where a Man would avoid 
an Eſtate, if he could enter, he ought to enter; and 


if he may not enter, he ought to make a Claim; and he 


ſaid that the Leate here, fi contingat, that the Tenant 
in Tail who made it, dies during the Continuance of the 
founer-Leaſe, is as void as where Tenant in Tail leaſes 
fo2 Pears to commence after his Death, fo2 now by the 
Matter ſubſequent this Leaſe is to commence after the 
Death of Tenant in Tail; but he ſafd in both Caſes, 

it is void, 02 not at the Eleftion of the Jſſue ; and fo? 
thele Reaſons he ſaid, that if the Caſe had been, that 
Tenant in Tail made a Leaſe to commence as here, 
and died, and his Jſſue levied a Fine, that the Conuſee 


might avoid the Leaſe ; but inſomuch that in our Caſe 


the Tenant in Tail Leſſoz, had alſo the Reverſion in 
Fee, expectant upon this E ſtate⸗tail in him, at the Time 
of the Leaſe. He was ok Opinion koz the Defendant, 


fo2 by the Fine, the Eſtate was diſcharged of the Eſtate- 


tail, and the Conuſee had a Fee in him, as if Tenant 
in Tail had died without Jſſue ; and he laid, that ik there 
be Tenant koz Life, Remainder to J. S. in Fee, and Te- 
nant fo? Life, and he in Remainder levy a Fine to J. S. 

in this Caſe J. S. has an abſolute Eſtate in Fee in him 
diſcharged ok the Eſtate fo2 Liſe, which is merged and 
extinguiſhed in Fee, and not like to Bredon's Caſe, 


1 1 Rep. 
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1 1 Rep 7 where Tenant for Life, and he fn Remainder in 
Tail. tevy'a- Fine to J. S. and after Tenant in Taj 
dies without. Jfſue, pet the Conulee ſhalt hold: during the 
Life of the Tenant fo Life, fo2 be hag an Eſtate made 


ur of their two Intereſts, and a qualified Fee determina: 


ble upon the Death of the one, and from the Death of 
the other without Iſſue ; and though the one be dead 
without Iſſue, pet as long as Tenant fo? Like is living, 
his Intereſt ſhall continue; but where the abſolute Fee 


19 conveyed, there the particular Eſtate be it fo2 Lite, 


02 in Tail, is extinguiſhed ; and therefoze if Tenant in 


Tail, and he in Remainder in Fee join in a Fine, the 


 Conuſee has an entire Fee, and the Eſtate⸗tail extin⸗ 


guifhed; and he cited the Caſe ok Sir G. Brown, and 
other Caſes. and coticluded with the Caſe of Holt and 
Sambach, 1 Cr. 103. which is exactly the ſame with this 


Cale; and he gabe Judgment fo2 the GENE. 


Seward and 4 Hodges ; Pri. 


N an Action on the Caſe upon a Bill of * 
made to A. B. o: Bearer; A. B. endozſes it, and 


the Envdozxſee brought an Adlon, and upon a Demurrer 


adjudged that it did not lie, ko; it cannot be endozſled, 
it not being made to A. B. oꝛ order, and the Bearer can- 


not have an Action upon a Bill of Exchange, fo2 he 


has no Intereſt as Bearer; but it being paid to the 
Bearer is a ſufficient Payment to diſcharge the Party, 
who pays it; but it does not give the Bearer ſuch an Jn- 
tereſt that he can maintain an Actien ; and the Caſe of 
Cogs was cited to this Purpoſe in C. B. and Holt Chief 
Juſtice ſaid, that Indebitatus aſſumpſit does not lie upon 


a Bill of Exchange; and he cited London's Caſe to 


this Purpoſe, 
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Term. Paſch. 


. will. & Mar. R. B. 


Sands very. Child and Lynch. 


in an Ackion upon the Caſe upon the Stat. R. 2. 


1. Lulrit ok Erro; was bought upon a Judgment 
fo2 a Proſecution in the Court of Admiralty, 


&c. and a ſpecial Uerdict was found, in which 


the Caſe was, that Sands the Plaintiff among others had 


freighted a Ship koz a Uoyage to Maderas, and from 
thence to the Eaſt-Indies, to a Place within the Patent 
granted to the Eaſt-India Company ; and upon this the 
Defendants complained to the King and Council, and 
upon this there is a Pꝛolecution in the Admiral Court, 


at the Inſtance ok the Defendants in Behalf of the 


Company, and there the Ship is put under an Embargo, 


and detained till the Plaintiff would give Security, not 
to go to any Place within the Patent to the Eaſt-India 
Company. They found Child to be Pꝛeſident of the 


Company, and Lynch a Soltcito2 oz Attozney fo2 the 
Company ; and that Sands by Reaſon of this P2oſecu- 
tion had loſt his Uoyage, to his Damage of 20000 l. 
and Judgment in C. B. was given koz the Plaintiff ; upon 
which a TUrit of Erro; ut ſupra was bzought in R. B. 
and the general and great Queſtion is, tf upon this 
whole Matter any Cauſe of Action upon the Statute of 
Rich. 2. appears here againſt the Defendants. 

Tremain fo2 the Plaintiffs in the TUrit of Erro2 in- 
ſiſted, that the Pꝛoſecution in the Court of Admiralty 


was by the D2der of the King in Council, and the Em- 


bargo warrantable by Law; and that this Proſecution - | 
4 not 


— 


— Tam Paſch.. 5 Will. & Mar. 1 B. 


not any ol the Things within the Intent ol the Statute | 


of R. 2. which was tu pꝛebent the Court of the Admiral to 
hold Plea: of Things done upon the Land, and ok which 
the King's Court had /Jurisdittion as appears by the Pe⸗ 
titions upon Which the Statutes were made; but here 
the Trading with Inſidels, and the going to a Country 
of Enemies, is a Thing ot which the King by his Pie 
rogative has the ſole Power, and the Pzoſecution and 
Embargo wete by the Der ol the King, and it was not 
the Intent of the Statute to gibe a Fozkeiture to the 

King koꝛ a Pꝛolecution made by his Oder ; and he cited 
the Cale ok Michelbourne in 2 Browal, and 7 Rep. Cal- 
vin's Caſe, where it is ſaid that 'Jnfidels are perpetual 
Enemies. &c. and he ſald that the Suit ought ta be a⸗ 
gainſt the Company, and not againſt the Defendants, 
who act on the Behalf of che Company ; allo that the 
other Freighters ought to have joined in the Action, and 
not Sands only, & c. and he: aifo ſaid that the Caſe had 
been moved in R. B. and no Pꝛohtbition to the Court of 
the Admiral! could be obtained 5 and therefore the Pꝛole 
cution ſeemed to be legal. 

Levinz on the other Side inſiſted, that the Action was 


well bꝛought by Sands alone, fo2 it is a ſeveral Tozt, and 


not like to the Caſe of Boulſton and Sandford. Hill. 
2 Will. & Mar. R. B. (devant) which was in Contract; 
but here it ſounds in Treſpaſs, and therefoze-they could 
not join, fo2 the Damage to the one is not the Damage 
to the other; and he ſaid, Merchants who, have Hoods 
jointly, are not ;Jointenants, but are Tenants in Com- 
mon, becauſe there is no Sur vivozſchip, and they may ſe- 


335 


ver in Actions the one againſt the other; and koz this be 


cited 2 Cr. 410. and he laid each of the Freighters might 
recover a teveral Penalty upon the Statute z and cited 
Dyer 35. upon the Statute ok fraudulent Conveyances. 
And as to the Pꝛolecution by the Oder ok the King, Rex 
nemini facit injuriam, and theretoze if the King com- 
mand a Thing againſt Law, his Command is vold, and 
ve who executes it Gall be puniſhed ; and as to the Em- 
bargo he agreed, that the King might in Time of Mar 
do it fo2 the publick Service o Saketp, and he ght 
_ alfa employ the Ships of his Subjets ; but this.ought 
to be-upon:great'Emergences, and ko; the publick Bene⸗ 
lit, and not $0! the pzivate Intereſt of any 1 75 
otletz. 
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I Term. Paſch. 5 Will. & Mar. R: 1 


| Society, as the Cale was here, fo; Mr Sands might 
habe ſailed to any Place, which was not within the Ba. 


though the Pyocto2 oꝛ Attoznep employed by the Deken⸗ 


Cale, though the Defendants would nlift to have their 
Charter found in hæc verba, only to oppꝛeſs a "poo? 


—— —— 


tent ok the Companp ; and he ſald that this was u Po. 
ſecution within the Intent ok the Statute, the which was 
to pꝛevent the Admiral Court to hold Piea or Things 
done infra Corpus Comitatus, as all this Proceeding 


was; and he cited the "Caſes ok Dyer 159, 160. and 
Hob. 212. und as to the Company he ſaid, that nothing 


appeared here to be done by the Company, ko; it 18 0 nlp. 


kound to be upon their Behalf, but not by their Command, 


oz by any Marrant of Attoznep from the Company; and 


dants be not puniſhable within the Statute, yet thole who 
employed them are liable to be ſued, koz it is their Pꝛo⸗ 
ſetution, and nothing krom the Company appears in the 


Man; and as to the Trading with Infidels, and theilt 
being perpetui inimici, this was laughed at by him; and 
the Court ſeemed to agree to it, fo2 How ſhall they = 
converted, if Converſation with them is not a = 


Vw SEVER! vult; Lem 15 


* be Earl of Banbary' Cake ; puis. 


R E Earl of Banbury was indideb of Felony a and 
Murder, fo2 the Death of one Lawſon ; and he 


5 pleid that King James the Firſt by his Letters Patents 
created William eee Viſcount Wallirgford, Earl of 
Banbury, &c. which William had Jfſue Edward and Ni- 


cholas his Sons, &c. that Edward died, by which the 
Title, Dignity, &c. of Earl of Banbury deſcended to 
Nicholas ut fratri & bæredi of Edward, without ſaying 


that Edward died without Iſſue] and that Nicholas had 


Ilſue the ſaid Earl his Son and Heir, and died, and the 
Title deſcended to him, and becauſe that he was not 
named as Earl of Banbury in the Jnditment, he pleaded 
it in Abatement of the Jndictment ; to which the King's 
Attorney replied, and ſhewed the Pꝛoceedings in the 
Houſe of Peers, &c. upon which a Demurrer was dꝛabon, 


but no Joinder in Demurrer. And the Caſe being lo, 
3 ou moved koꝛz the Earl, that they might amend his 


Plea, 
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Plea; fo2 being inditked, and this remove into R. B. he 


pleaded the Matter ſupra in Abatement ok the Indick⸗ 
ment, &c. and now it was obſerved. that he did not plead 


in this Plea, that he was an Earl tempore inquiſitionis 
capt. and therefoze the Jndixment good, though he could 
not be tried per pais, ko; he might be an Earl by Deſcent 
- 02 Creation after, and therefoze tis no Plea in Abate- 
ment of the Jndictment, ff he was not an Earl tempore 
inquiſitionis capt. they alſo moved that he might chew 
that Edward died without Iſſue; fo2 though many Forme- 
_ dons are ut ſupra, pet they deſired Leave to amend this 


allo. Dolben and Eyres inclined that they might amend, 


but the Attorney inſiſted econtra ; to which Holt Chief 
Juſtice (aid, that this would be but Circuity, koz if thep 
ruled him to plead to the Indictment, and he be appoſed, 
he might plead it then; Curia adviſare vult. &c. and it 


being moved again, Dolben and: Eyres ruled that the 


Plea ſhall be amended, and the Caſe of the Attorney 
General, and the Trinity Company in Sid. 58. and othet 


Caſes cited; but Holt Chief Juſtice econtra, ko; here the 


Plea is in Parchment, and a Recozd, and they have not 
Authozity to amend a Recozd ; but in the other Caſes 
the Plea is in Paper, and but a Warrant by the which 


puis. a 


Du Bardele and Reynel and his Wife. 


3% AN Homine replegiando was bꝛought againſt the 


II Defendants foz the Mike ok the Plaintiff, and 


Elongat. teturned; the Defendants befoze the Return ap- 
pear and enter a Plea with the Filacer of Non ceperunt, 
but upon a Miſtake a Capias in Withernam was award- 
ed; upon which the Court was moved fo2 a Superſedeas, 
the which was awarded, fo2 the Party might appear at 
the Return of the Replegiare, and plead ut ſupra 5 and 
then no Withernam ought to be awarded, and the Re⸗ 
turn of the Elongat. ſhall not pzejudice ; fo2 the Sheriff 
cannot return Non cepit, fo; this would be againſt the 


Suppoſal of the IUrit, but he ought to return the Body, 
02 ſuch Matter which conſiſts with the Crit ; but the 


Party is at Liberty to traverſe the Suppoſal of the Writ, 
= - any 


a Recozd is made; they alſo admitted him to Ball; 


0 7 i 
. 


NT I ia beards 
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| 10 and being allocuti, it was not ſaid ſeparatim, 


ſubjectam materiam, their Offences being ſeveral, Another 


reverken; but after the Court adbiſed further, and a | 


—— 339 „% « 


pd. trp the Matter, and this (Cale does not differ from 

4 Reply in fo2 Cattle, and F. N. B. is expzels, ut ſupra; 

re the Party having appeared and pleabed —.— 

the Elongar. returned, ſhall not he put to find Bail, no 
moze yp to ga ge Qelperance in a Replevin. 


The King ana Tucker puis. 18 


- Carit of Etroꝛ upon a Judgment in High Tres 
\ ſon, Firſt, Becauſe there being diverſe indicted 


as it ought to be, kap their Pleas might be ſeveral ; the 
one map plead Auterfoits acquit, another a Pardon, a 
third Non culp. and many Pzecedents, as of the Regi- 
£4 of Green, Berry and Hill, the Earls of Eſſex and 

ampton, Aſhton and Graybam, &c. Were elted, 
35 the Entry is ſeparatim allocut. non allocatur, fo tho 
125 Paecepents are ſo, yet many Pꝛecedents are otherwiſe; 
and though Dolben ſaid it ought to be ſo, yet Holt Chief 
uſtice ſaid, they are ſeparatim allocut. ſcil. ſecundum 


Exception was taken ta the Judgment, the which was, 
uod corpora eorum & cujusque eorum in quatuor partes 
dividantur ; and it is not ſaid, Quod corpus utriuſque in 
quatuor partes divid. and fo here their two Bodies ate 
to be divided gp four. Parts only, where the Lam o?: 
dains that each of their Bodies be divided into four 


Parts, and this in majorem terrorem & exemplum; 


alſo it is not (aid, that their Secrets ſhail be cut off and 
burnt in their Uiew, which is auother Part of the Judg: 
ment, and fo} theke two. Exceptions the Judgment was 


Femaluen undetermined; puis 


R. 1 892 3 " 7 2 [a * 
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Middleton and Swain. 


5. CIR Hugh Middleton being ſeiſed in Fee of Thirty 
O Shares in the Mew Biver, and having a Son by 
the firſt Venter, and Anne, Hezekiah, and diverſe other 
Childzen by a ſecond Uenter, by his ill deviſed to his 
five Childzen by the ſecond Venter, five Shares of the 
ſaid Thirty. Shares, ſcil. to Hezekiah and his Heirs one 
Share, and to Anne and her Heirs another Share, &c. 
Provided, That if any of his ſaid younger Children die 
before they ſhall have attained his or her Age of Twen- 
ty-one, or be married, that then the Share of ſuch Child 
ſo dying ſhall go to the reſt of his ſaid younger Chil- 
dren, Share and Share alike. Hezekiah dies unmarried 
bekoze Twenty-one, and after Anne dies being married; 
and if the Part which Anne had of Hezekiah's Shate 
ſhall go to her Jſſie, oz to the Heir at Law, was the 
Queſtion ; upon a ſpecial Uerdi#, upon a feigned Jſſue, 
and adjudged in this Caſe, that the Part of Hezekiah's 
Share, which was in Anne ſhall-go to the Heir, ſcil. 
to her Bother ok the ſame Genter, and whole Blood, 
and not to the Son and Heir of Sir Hugh Middleton 
by the firſt Uenter ; fo2 the Court ſafd, the Childꝛen by 
this Devile were Tenants in Common by the Moꝛds 
Share and Share alike, the which is tantamount as equally 
divided between them; and though it was ſaid that he ha- 
ving deviſed one Share to Hezekiah and his Peirs, by 
deviſing the Share of Hezekiah to his other Childzen, 
this is as ſtrong as ik he had deviſed it to them and their 
Heirs; non allocatur, fo; here Share is to expꝛeſs the 
Thing which he deviſed, and not the Quantity of the 
Eſtate; and though it might be. his Intent was, that 
they ſhould have it to them and their Heirs, yet they could 
not collect (ſuch Intent out of the Cows of the Mill; 
and ther-foze without ſufficient TUows, they would not 
diſinherit the Heir, the which in this Caſe without Que⸗ 
ſtion is the eldeſt Son by the ſecond Genter; and lo 
gabe Judgment fo2 the Defendant, 


xx 2 EE Morley 
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VMvoorley and Vivian. 
6. IN Debt upen an Obligation, the Defendant plead. 
ed, that the Plaintiff was a Landwaiter in the 
Cuftom-Houſe, which is an Office that concerns the Kings 
Revenue ; and that it was agreed between them, that 
the Plaintiff ſhould withdzab himſelf from the Exerution 
of the ald Office, to the Intent that a Deputation 
might be made to the Defendant ; and that therefoze the 
Defendant entred into the ſaid Obligation ko; the Pap: 
ment of an annual Sum, &c. & petit judicium ſi actio, 
but does not ſap, & hoc parat. eſt verificare; and a ge- 
neral Demurrer being joined, an Exception was taken 
fo2 this Reaſon ; but non allocatur, fo2 though there are 
ſome Books that Et hoc parat. eſt verificare, 8c. is Sub- 
ſtance, pet the later Authozities are econtra, fo2 the Mat 
ter appears ſo plainly to the Court without ſuch Conclu⸗ 
ſion, that it is but Fowm z and fo it was ruled. 


£ Lamb and Archer. 


5. A Man who was poſſeſſed of a Term koz Years, 
| had Jſſite Richard his eldeſt Son, and John his 
fecond Son, and deviſed the Term to Richard and the 

Heirs of his Body; and if he dies without Jſſue, living 

John, then to John and the Hefrs of his Body ; Richard 
dies without Iſſue, living John, and if John hall have ft, 
was the Queſtion upon a ſpertal UGerdick. And aftet it 
was argued by Serjeant Gold of the one Part, and Not- 
they of the other; and it being vbjeteb by Northey that 
there was a Pꝛodilo, That if Richard died without Iſſue, 
living his Mother, that then Joh» ſhall pay 100 1. to J. &. 
that this Proviſo did not give any Eſtate to John, bat 
only made him chargeable with the Payment of the 100 !. 
with which the Eſtate of Richard was charged; but the 
Eſtate of John would uot be ſo without this Proviſo, 
and therefoze the Proviſo has an Effet to this Purpoſe, 
but to no other ; the Court did not regard it, but ſaid 
this was in Effect the lame Cale with the Duke of Nor- 
tolk's, and ſeemed to confirm the Opinions in the Duke 
I | 0 
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of Norfolk's Caſe ; and that here was not any of the 
Tnconventencies of Perpetuities, fo2 the Eſtate is not 
unalienable, but onlp during one Life, and this upon a 
Contingency which might determine within a little Time, 
if the Party dies; and Holt Chief Juſtice ſaid, that he 
never ſaw the Reaſon of thoſe of Counſel with the Duke 
of Norfolk, and always was of Opinion that z. Charles 
Howard had a ſfrong Caſe of. it; and ſo he gave Juvg: 
ment fo2 thoſe who claimed under John the pounger Bꝛo⸗ 
ther; niſi, &c. W 


Wharton and Liſſe; puis 


8. PON a ſpecial Uerdict in Trover the Queſtfon 
1 was, Jf Tithes of Flar, being (own ini the 
Common Field, are minutz decimæ, and belong to the 
Uicar, who was endowed de minutis decimis, 02 great 
Tithes, and belong to the Parſonz and it ſeemed to 
Holt Chief Joſtice, that thep are great Tithes, and be- 
long to the Parſon, which are ſown fn the Common 
Field, and they are (mall Tithes which are ſown fn a 
Garden oz Dychard ; and he ſaid, the Place ſhall deter- 
mine the Quality of the Tithes, and not the Mature 
of the Thing, ko: Beans and Peaſe in a Garden and 
Orchard are (mall Tithes, but in a Common Field are 
great Tithes ; and he cited Hutton, Uvedale and Uve- 
 dale's Caſe ; Dolben and Eyres econtra, fo? they ſhall be 
determined, not accowing to the Place where they grow, 
but accomding to the Mature of the Thing, and therefoze 
linum, &c.. ace according to the Uſage of our Realm 
ſmall Tithes; and ſo it is ſaid by Linwood who wote 
thiere Hundzed Pears ago; and Eyres cited Moor 909. 
ruled there in Bedingfield's Caſe, that if Land heretofoze 
ſown with Con, be ſown with Saffron, they ſhall be 
minutæ decimæ; and he ſaid that ſome Times the Uicar 
by Endowment ſhall have Tithes of Things, which are 
not ſmall Tithes, as of Hay ; and therefoze ft has been 
ruled at the Aſſizes, that ik a Man ſow his Land with 
Clover, and make his Pꝛofit by the Seed, this being a 
Gzain, the Parſon ſhall have Tithe of it; but if he con⸗ 
vert it into Hap only, and make his P2ofit of the Hay, 
the Uicar being endowed of Tithes of -Þay, ſhall have 
it as a (mall Tithe, Curia adviſare vult. _ 
| mitb 
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9. . Refoaſ quare clauſum fregit & intravit, & libs. 

Rs ram piſcariam ſuam piſcatus eſt, & centum 
Tronts, &c. cepit, &c. and a Uerdit was fo2 the Plain: 
tiff, and moved in Arreſt of Judgment, that Treſpaſs 
does not lie; fo2 Liberam piſcariam is tantamount: to 
communen piſcariam ; and then it is like to the Caſe of 
Treſpaſs in a Common, upon which a Commoner cannot 
maintain Treſpaſs, but only an Action upon the Caſe, 
as is reſolved in Robert Mary's Caſe, 9 Rep. and that 
libera piſcaria is all one with communis piſcaria, 1 Inſt, 
122. was cited; and two Reſolutions in Point, the one 


tited per Eyres Juſtice, in which he was of Counſel, in 


a Caſe between Upjohn and Dawkins, and another be⸗ 
tween Peak and Tuke, where the Caſe was ut ſupra, and 
the Plaintiff never could have Judgment. Dn the other 
Side it was ſaid, that here the Treſpaſs is alledged in 


dzeaking his Cloſe called D. and fiſhing in liberam piſca- 


riam ſuam ibidem, the which ſhall be underſtood his (ole 
and (ſeparate Filhery, fo2 nothing appears econtra ; Et 


per Curiam libera piſcaria is all one with ſeparalis piſca- 


ria, and not with communis piſcaria, fo? libera piſcaria 


implies an Jntereff, and he might plead to an Action of 
Treſpaſs fo fiſhing in libera piſcaria ſua, that it is his 


Franktenement, the which he could not plead, if it was 


only in the Mature of a Common; and fo2 this Holt 
Chief Juſtice cited 46 E. 3. 11. and in the. Regiſter 93. 
and F. N. B. 88. G. H. there is a Writ of Treſpaſs 
quare vi & armis liberam piſcariam ſuam piſcatus eſt, and 
ſuch a Writ is bzought 17 E. 4. 6. and therefoze the Re- 
giſter and F. N. B. being ſo, and the old Book of E. 3. 


agreeing with it, they did not regard the Caſes cited, o: 


1 Inſt, but * Judgment " the Plaintiff ; niſi. 


\ 
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The King verſus Ching. 


10. A N Indictment foz retaining. a Servant without 
1 a Teſtimonial ; and it does not ſew that he 
hay been in Service bekoze; and therekoze quached. Het- 
ley 164. A ITN OO Jigs 


50 Anonymus. 


1 1. A upon the Cale upon q Bill of —_— 


dzawn by J. S. upon J. B. and accepted by 
payable to J. D. who envozſes it to J. G. who endozſes 
it over, and an Adion is bzought- by the laſt Envozſee a⸗ 
gain the firſt Envozloz; and Holt Chief Juftice faid 
that it well lay, fo2 the Jndozſement is quaſi a new Bill, 
and a UUlatranty by the Emvoxſer, that the Bill ſhalt be 
paid, and the Party has his Liberty ts ming his Action 
againſt any of the Endoxſozs, if the Bit be not pate by 
the Accepto?. e „„ 


Pinchurſt and Bellwood.” 


12. T7 Reor to reverſe @ Fine bwught by Piachurſt, and 
two others, and the Mute baten; upon which 


 Erroz bꝛaugtzt coram vobis per Pinehurſt, and the other as 


Couſing and Heirs to the Conaſoz, ans tber other woule 
not pzoſecute, the Wrlt is ought. agatnt Bcllwood, 
aud two others: Bellwood pleads @ Releaſe, upon which 
 Ifſue joinen, the other pleads: in Abatoment upon! which 
a Demurrer; and the thirv pleads Non-tenure upon 
which a Demurrex ;. and this being arguͤrd dy Serjeant 
Pemberton, the: Erro; aſſigned! was, that the Conaſoꝛ 
died after the Conuſance, and brfoze: the Teſte of the 
Writ of Covenant, the which: Was! admitted to be Er 


roz. Secondly, It was abmieteb that the Retrate-of one 


Coparcener does not bar the other, cox thrit Nights are 
ſeveral. Thirdly, Jt was admitted, that the Fine may 
be reverſed, as to one Coparcener, and affirmed as to 
the other, and that there may be Summons and Seve- 

| rance, 
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kante. but here the Parties habing appeared, after Ap: 
pearance, Summons and Severance does not lie, 29 
AT. 35. 29 E. 3. 37. 3 Cr. 468. but he doubted that as 
the Pleading is, they could not be admitted to reverſe 
ft but that ther ban Rigbt⸗ and be hoped, that the 
Court would admit a Repleader. | 
Holt Chief Juſtice ſaid, that one of the Coparcenerg 


having pleaded by Covin, they might examine it; and f 


it be found ſo, they might ſet aſide the Plea, and cited;fo 
this Dyer where a Wan cauſed an Action to be bzought 
againſt himſelf to remove hithfelf from the Counter to 
the Fleet; but the Court ſeemed enclined to direct a new 


claim would not be a Bat; but Curia adviſare vult. 


| Knight and Keech ; ; intr. Mich. 4 Rox. 6. 


13. Ction upon the Caſe upon an agreement, in which 
the Defendant p2omiſed to aſſign all the P2ofits 
which accrued by a Uoyage made by a Ship of the ir 
Þusband's of the Wife of the Defendant, to the Plain⸗ 
tiff, and Bzeach aſſigned, that the Dekendant non per- 
formavit agreamentum prædict. Iſſue upon this joined, 
and a Uerdi# and Judgment in C. B fo2 the Plaintiff; 


und Error upon this bzought, becauſe the Bꝛeach too ge: 


neral, and incertain, fo2 he does not ſhew in what he did 
not perfozm the Agreement, as he ought to do ; as in 
Covenant to repair, he ought to ſhew that the Houſe was 


_ defeftive in ſuch and ſuch a Part, and that the Defendant 


had not repaired it, and to ſay that he had not repaired 


generally is not good; non allocatur: Foz Holt Chief 


uſt. and Eyres ] uſt. ſaid, if this had been upon a Demurrer 
it would have been good, but it being after a Verdict it 
is beyond Queſtion ; fo2 the Plaintiff would not have had 


Damages given, if he had not p2oved a good Beach; 


and here the Agreement is ſingle. ſcil. to afſign, ſo the 
Non · performance is in the Non. aſſignment; and it being 
negative, and in the Mods of the Agreement, the Judg- Dy 
ment was afirmed. 3H. 6. 8. 9 H. 6. 16. 


2 —— 


Writ of Error, and that the erroneous Fine and Non - 
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Williams and Steadman. 


14. IN an Adien of Debt upon a Pond upon Bottomty, 


&c. the Defendant pleads that the Ship went from 


London to Barbadoes, fine deviatione, and that after ſhe 
returned from Barbadoes towards London, and in her 
Return ſhe was loft in Voyagio przdia. the Plaintiff 
replies, and ſhews that the Ship in her Return went 
from Barbadoes to Jamaica, and that after a Stay there, 
ſhe returned from Jamaica towards London, and was loſt 
between Jamaica and London, and ſo ſhews a Deviation, 
&c, and the Defendant rejoins and ſays, that ſhe was 
preſſed into the King's Service, and ſo compelled to go to 


Jamaica, the which is the Deviation pleaded by the Plain 


tiff; abſque hoc, that ſhe deviated after the being peſ- 
ſed, &c. upon which the Platntfff demurred; & per Cu- 
-  riam adjudged fo2 the Plaintiff; fo2 firſt, the Bar of the 
Defendant not good, fo2 he pleads, that the Ship went 
from London to Barbadoes, accowing to the Condition 
of the Bond without Deviation ; and that in the Return 


from Barbadoes to London the was loſt in the Uoyage 


afozeſafd, but does not ſhew without Deviation, foꝛ the 
Condition is ſo in expzeſs Cows, and he ought to ſhew 


expreſsly, that he had perkozmed the (Uows of the Con- 


dition ; and though it be ſaid in voyagio prædict. and it 


cannot be voyagium predic. if the had deviated, and ſa 


it is implied; pet Holt Chief Juſtice (aid, that to plead 
ſuch Matter which would be a Perkozmance of a Condi⸗ 
dion by Implication, is not ſufficient z and fo2 this he 
cited 3 Cr. 234. Tedcaſtle's Caſe : Alſo in this Cale the 
Rejoinder fs ill, foz firſt it is a Departure; fo2 the Batter 
of the Rejoinder ought to have been pleaded in the Bar, 


and he ought to have.ſhewn all his Caſe, that ſhe was in 


her Return, and was pefſed, and carried to Jamaica, 


and that in her Return from Jamaica ſhe was loſt ; but 


when he pleads ut ſupra, this is not a full Anſwer to the 
Replication, fo2 he does not ſhew, that ſhe did not de- 


blate bekoze, but only anſwers and ſhews the Occaſion 


ok the Deviation to Jamaica, and the Traverſe is too 
narrow, and does not anſwer to the whole Replication; 


Yy fo? 


* 2a 


— — ——— 2 
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fo? the Deviation to Jamaica is only an Excuſe, and all 
that which is not excuſed, ought to be traverſed, the 
which is not here, but only that non deviavit in her Re: 
turn from Jamaica ; and though an inimaterial Traverſe 
is aided upon a general Demurrer, yet an inſufficient 

Craverle is not aided ; per quod, &c. 


Hodges and Kennt devant. 


Is. * Cale was moved again this Term, ſt 

being an Action on the Caſe upon a Bill of 
Exchange payable to J. S. 02 Bearer ; and a Cuſtom al- 
ledged,. that ſich a Bill is aftignable, and that the En- 
dozſee might have an Action ; and upon a Demurrer, per 
Curiam, firſt, a Bill papable to J. S. and Bearer, it is not 
allgnabie, foz no ſurh Power is given by the Oiginal 
Bill. Secondly, But here a Cuſtom being alledged, the 
which is confefſed by the Demutrer; the Queffton is, if 
it may be aſſignable by Cuſtom ; and Holt Chief Juſtice 
ſeemed to heſitate at it, fo? if it be dzawn payable to J. 8. 


02 Bearer, and it be aſſigned to J. D. who is not the 


Bearer, to whom ſhall the Money be paid? ſo it ſeems 


that (ſuch a Cuſtom is repugnant. And in this. Cafe it 
was oftentimes ſaid, that an Indebitatus aſſumpſit does 


not lie upon a Bill of Exchange, as it has — ruled 
in diverſe Caſes, but againſt a Drawer fo? Clalue receided, 


there it would lie; but this is fox the apparent Conſide- | 
ration. Curia adviſare vult. 


Jt being moved again at another Day, it was adjudg⸗ 


ed koz the Plaintiff, infomuch. that the Cuſtom was al- 


ledged, that the Bearer might envo2ſe, and the Endozſee 


might have an Action; the which being confeſſed by the 
Demurrer, the Court "hall take it to be fo, tho' in Fact 
there is not ſuch a Cuſtom ; this was "On; abſente 


Holt Chief Jos. 


Maſters 
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Maſters and Marriot. 


16. TH E Plaintiff declares upon a Colloquium de 
| & concernent. a Hoxſe of the Defendant, and 
that the Oefendant bargained and ſold the Hoſe to the 


Plaintiff fo2 eight Guineas, & quod tempore barganiza- 


tionis agreat. fuit, that if the Plaintiff putaret & exiſti- 
maret the ſaid Hozle not to be wozth eight Guineas, that 
then if the Plaintiff deliver the ſaſd pozſe to R. B. to 
the Ale of the Defendant, that the ſaid R. B. ſhall pap 
to the Plaintiff eight Guineas ; and if the ſaid R. B. did 
not pay, that then the Defendant would pay upon De- 
mand; the Plaintiff ſays he did not eſteem the Poꝛſe to 
be woꝛth eight Guineas, and delivered the ſaid Hozſe to 


R. B. to the Ude of the Defendant, and that the ſaid 
R. B. had not paid, &c. Non aſlumpſit pleaded, and a 
UGerdick and Judgment fo2 the Plaintiff in C. B. upon 
 bhich a CUrit of Erroz was bought, and the Erroz al⸗ 


ſigned was, that the Plaintiff alledged that R. B. did not 
pay, and does not ſay, that he demanded the eight 
- Guineas of the Dekendant, and that he did not pay, 
fo) the Agreement is entire, and Papment by R. B. o2 the 
Defendant, good; and tho' K. B. has not paid, the De- 
fendant ſorſitan has paid ; alſo he does not alledge a Re- 
queſt, and the Payment is to be made upon Requeſt ; 


and ſo the Requeſt is Part of the Agreement, and ought 


to be ſpecially alledged, & ſæpius requiſit. not ſufficient 3 
and tho' tt was objeted by Levinz that here by the Re⸗ 
delivery of the Hozſe, the Plaintiff was entitled to his 
Monep; and ſo being a Duty, the Action is a ſuffictent 
Demand; non allocatur, fo2 the Duty here is made by 
the Agreement, and it being made by the Agreement, it 


ought to be demanded accozding to the Agreement; the 


which being omitted, it is not aided by the Gerdict, 
accozding to the Opinion of Holt Chief Juſtice and Eyres 
juſtice; but Curia adviſare vult; and it being moved 
gain the next Term, the Court affirmed the Judgment, 


and the Chief Juſtice laid, that it was an entire Con- 


tract, and by the Redelivery of the Hoſe, the eight Guineas 


bas not neceſſary, | 
| Yy 2 Barnet 


became a Duty; and being a Duty pzecedent, a Demand 


Juſtice of the King's Bench, fo; Wares ſold and delivered 
bp the Plaintiff, to the CUife of the Defendant ; Non 
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Barnet and Tompkyns. 


I 7. N an Action of Debt upon a Bond, the Defen: 


dant after Oyer pleads the Statute. of Uſury, and 
that it mas upon an uſurious Contraft, &c. upon Eyi⸗ 
dence it appeared, that the Mike of the Plaintiff uſey 
ta lend Monep to be paid by the CUeek, and that che 
lent to the Defenvant 20 |. to be paid by 20 8. by the 
Week, and one Shilling and Sixpence by the Meek fo} 
Intereſt; 3 and that the Dekendant paid the Jntereft, 
lwþich amounted to 30 s. when the Money was lent, and 
that the Wife exaded and received it; and upon this 
Evidence Holt Chief Juſtice ruled it to be an uſurtong 


Cantract by the Hugband ſufficient to diſcharge and avoid 


the Obligation civiliter, tho not ſufictent to charge the 
| — criminaliter 3 and it was found fo2 the De- 
one. 


Morton and Withens. 


18. N an Adion upon the Caſe haought againſt Sir 
Francis Withens Serjeant at Law, and heretofoze 


aſſumpſit was pleaded, and upon the Evidence it appear- 
ed, that the Goods were Silver Fringes and Lace fo! 
a Petticoat and Side⸗ſaddle, and that they were all de⸗ 
livered within the Compaſs of four Months, and that 
they amounted to 94 |. and that Part of them were de- 
livered to a Carrier fo2 the Mike of the Defendant, by 
the Ozder of MP2s. Rider, upon a Letter of the Mike 
to Ms. Rider, and that the other Part were delivered 

upon a Letter of the Wife to the Plaintiff ; and that 
thele Laces were womn and uſed by. the Milte, in the 
Giew of the Defendant, and that the TTlife at that Time 


lived with the Defendant in the ſame Houſe ; fo2 the De- | 


fendant it was inſiſted that long Time befoze the Deli ⸗ 
very of theſe Goods, there was a Difference between 
him and his TUife, and that they fo2 the Space of = 


— — — 


ar. R. B. 
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o2 thzee Pears had not lived together, and that the 
Mike declared to the Defendant that ſhe would charge 
him with 500 l. in one Term, and hade him in a Gaol 
in the next, and all this befoze the Goods were deltver⸗ 
ed; and that ko many Years the Uitfe had an Allow- 
ante fo2 Clothes, ſeil. 301. pet Ann. and no Evidence 

was given that ſhe had any Decaſion to have theſe 
Clothes, ſo that they could appear to be neceſſary ; and the 
ſame Day another Action was tried fo? Aelvet and Tif- 
ſues of 3 1. per Yard, to the Galue of 80 1. and Treby 
Chief Juſtice dire#ed, that if the Jury found the Plain⸗- 
tiff innocent of the Deſign of the Mite to ruin the 
Þusband, and delivered the Laces, 8c. as Goods fit fo? 
the Mike ; and upon the Credit of the Husband, with: 
out Notice ok the Difference between them, that the 
pusband all be obliged to pap the Plaintiff, fo2 ft is 
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Part of bis Pzomiſe of Marriage to feed and cloth her; 


and tho' ſhe had an Allowance, this was ſecret, and of 


which the Plaintiff had not Notice; but if the Plaintiff hav 


* Notice of the Differences between the pusband and 
Wife, and ſold them only-to enable the Wife to ruin the 
husband, then the Defendant would not be chargeable z 

and though the pusband be chargeable heretofoze, pet af- 


ter ſuch a ſolemn Trial, and their Differences made ſo 


publick, he held, that the Wusband ſhall not be charge- 
able z and likewiſe ik the Plaintiff was not pꝛivy to their 
Differences, but delivered theſe Goods innocently ; yet 
if the Goods were not ſuitable to the Quality of the 
Wife, the Defendant ſhould not be chargeable ; and ik 
Part be only ſuitable, he ſhould be charged fo2 that 
Part only; upon this Direction, the Jury being of 
Gentlemen, found generally koz the Plaintiff fo2 his 
whole Damages. Tas 


Prigge 
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19. IN Treſpaſs of aſſault, Battery ond: kalle Im mp 
ſonment ; the Defendant juſtified under a Judg: 
ment and Execution in the Court of Briſtol,” as an Df. 
ficer of the Court; the Plaintiff: replies and pleads the 
Statute of Will. & Mar. fo; erecting a Court of Conſci- 
ence ko; Kelief of the pooz Inhabitants ok Briſtol in 
Actions of Debt, & c. under 40 8. and p2oceeds and ſhews 
that the ſame Perſons who are Judges of the Court of 
Record, are Judges of the new Court, &c. but he does 
not chew. that the Judges oz Plaintiff there had Motite 
of the Act, oz that the Defendant was an Inhabitant of 
Briſtol; and upon a Demurrer Holt Chief Juſtice ſatd, 
tho' it be a pzivate Aﬀt of Parliament, ok which the Courts 
here cannot take Motice, without it's being pleaded ; pet 


as to Briſtol it is become Lex loci, and all Parties con- 


cerned there, ought to take Notice of it, as the By: 
Laws of a Cozpozation, they are mo2e pzivate than 55 ; 
an Act of Parltament ; but if any Man comes into a 


'Copponation; he ought to take Conuſance of their By⸗ 


Laws at his Peril; and therefoze he thought that the 
Judges of the Court of Record of Briſtol ought to take 
Notice of the Act fo2 erefting the Court of Conſcience, 
fo2 after a Uerdict how may it be pleaded ?. to which it 


was ſaid, by Suggeſtion upon the Boll; to which Holt 
laid, and ik the Matter be traverſed, how ſhall it be tri⸗ 
ed? ad quod non fuit reſponſum; and he ſaid, the Act 
makes a Mullity of their Pꝛoceedings, ſo that the De⸗ 


fendant might have ſuch an Action againſt a Plaintiff, 


who p2oceeds againſt the Act ; but he held clearly, that 


as to the Officer, he ſhall be acquitted : and he cited Tur- 


ner and Felgate's Caſe ; but inſomuch, that it was ob- 


jected, that it does not appear that the Dekendant there 
was an Jnhabitant of Briſtol ; and though the Plaintiff 


might take Conuſance of the Place of his Contrack, pet 


he might not take Conuſance where the Detenvant inha⸗- 
bited ; fo2 this Curia adviſare vult. 


Davis 


A Dro 4 2 
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Davis and Speed]; intr. Mich. 4 Will. & Mar. 


0. T FPON a ſpecial Gerdict the Cate was, Hott 


was ſeiſed ot the Lands in Right of his Wife 
the Þusband and Tife join in a Fine, and declare the 


Aces to the peirs Male of the Body of the Pusband 


upon the Mike engendzed, Remainder to the right Heirs 
of the Husband ; they have ue a Son who died without 
Iſſue, 8c. and if the Lefſo2 of the Plaintiff, who. was 


right Heir of the Hugband, oz the Defendant. who was 


Heir to the Mike, (all Have the Land, was the Queſtion; 


and it was adjudged againſt the Plaintiff, niſi, &c. fo} 
here the Limitation to the right Heirs of the pusband, 
after the Death of the Þugband without Inte, ts (ach a 


lpzinging Uſe, which the Law will not allow oz expeck, 


accoding to the Caſe of Pell and Brown, 2 Cr. 290. 


if this had been to the Heirs Male of the Body of che 


Husband, it might have been good, and the Fee ſhall re- 


ſult to the Mike in the Interim, and it ſhall be good as 
a ſpunging Uſe to take Effet after the Expiration of 
two Lives in efle, the Which map be good by the Rule 


of Law; fo? a Man may make a Feoffment in Fee to 
the Uſe of the Þeirs Male of his Body, and the Fee 
ſhall be in him in the Interim; and tho by Northey in 


this Caſe, fuch Ale might have been good by Way of 


Covenant, where the Uſe ariſes out of the Eſtate ok the 
Covenantoz, and no Tratiſmutation of Poſſeſſion, as in 
the Cale of Pibus and Mitford ;, pet per Curiam, it is 
moze difficult in Caſe of a Covenant, than in the Cafe 
of a Feoffment z and the Qpinion of Keyling and Twil- 
den fn the Caſe of Snow and Cutler was mentiotied by 
Holt and Dolben ; the which was, that the Devile there 
was good, becauſe the Deviſoz himſelf took Notice, that 
the Mike had an Eſtate koz Like, ſo it ought of Neceſli- 
ty to operate in futuro. | RTE 1 

And this Term Judgment per Curiam was given fo? 
the Defendant, fo2 the Limitation to the Uſe of the 


Deirs Male of the Body of the Husband, 8c. is void ; 


and per Holt Chief Juſtice, this Caſe is ſo ruled in 1 Rep. 
135. and allo in the Earl of Bedford'8 Cale there, 130. but 


be 


at. n 


E 
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the ſaid if a Leaſe be made to A. fo} Life, Remainder to 


— — 


dhe right peirs of B. this is a good Remainder; ik z. 


dies befoze A. becauſe a particular Eſtate to ſuppozt it; 


cut if A. dies in the Life of B. the Remainder void, be. 
ſauſe there is no Perſon to take it, and no particular E- 
toate to ſuppozt it: Jf a Man covenants to ſfand leiled 
ro the Ale of J. S. and his Heirs after the Death of 

J. D. he continues ſeiſed in Fee, and no Eſtate altered 
During the Life of J. D. and if the Covenantoz dies, this 
tail delcend to his Heir 3 but ik he: covenants to ſtand 

ſeiſed to the Uſe to the Heirs Male of his Body, becauſe 
that no Deſcent may be to. the Þeir akter his Death, 


the Law raiſes an Eſtate to him by Implication, and he 
does not remain ſeiſed: in Fee during the Like, but his 


Eſtate is immediately put into an Eſtate⸗tatl, accoꝛding to 


Pibus and Mitford's Caſe: But in the Caſe at Bar, there 
- fs an expꝛels Limitation to the Party, and therefoze there 


ſhall be no:Uſe by Implication, and fo the Uſe to the Heirs 
Male ot the Body of the Husband void; and as the firſt 
(iſe is void, ſo is the Second alſo; fo2 tho a Ban may li⸗ 
mit-a future 'Uſe upon a Contingent after a Death with- 
out Iſſue, within the Compaſs of a Life, as in Pell and 
Brown's: Caſe 290. pet a future Uſe to take Effect after 
a- Death without Jſſue generally, is fo remote a Poſſibi- 
lity, that the Law will not admit of it; and therefoze 
it being here limited after the Death of the Pusband 
without Jfſue, and there not being any Eſtate to (uppozt 
it, [fo2 if it had been to the Pusband, and the Þeirs 
Males of his Body, Remainder to the right Heirs of the 
Pusband, it had been good without Queſtion) it is a fu- 
ture Ale to take Effect upon ſuch a remote Poſſibility, 
as the Law will not allow; tor -which eats was gl- 
ven "ny the Defendant, 
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Pere: and Compton. 


. AE Queſtion upon a Trial Ame Holt Chief 


Juſtice at Niſi prius in àn Action upon the 


fendant promiſed for one Guinea, to give the 
Plaintiff ſo many at the Day of bis Marriage, was, if 
ſuch Agreement ought to be in CUriting, fo the Marriage 


did not happen within a Pear: The Chief Juſtice ad⸗ 


- biſed with all the Judges, and by the great Opinion 


(fo2 there was Diverſity of Opinion, and his own was 


econtra) where the Agreement is to be perkoꝛmed upon a 
Contingent, and it does not appear within the Agree⸗ 


ment, that it is to be perfozmed after the Pear, there a 


Note in TUriting is not neceſſary, fo) the Contingent 
might happen within the Pear; but where it appears 
by the whole Tenour of the Agreement, that it is to be 


perfozmed after the Pear, there a Note is neceſſary 3 


n not. 


ALY Dutcheſs 


Caſe, upon an Agreement, in which the De- 
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* Dutcheſs of Grafton verſus Holt. 
0 T H Is was an Q1ze foz the Office of Chief Clerk 


of the Ring in R. B. ad irrotuland. Pleas be. 
foze the King, vacant by the Death of Sir Robert Hen- 
ley, in which le tenant fuit miſe, per Sit John Holt Chief 
Juſtice ; and upon a Trial at Bar, the Demandant made 
Title by a Patent granted to Bridgman and his peits, 
during the Lives of Henry Earl of Arlington, Henry 
Duke of Grafton, and Iſabel his Mike, to commence af: 
ter the Death, 8c. of Sir Robert Henley, qui fuit legi- 
timo modo conſtitute deins le dit Office; the Counſel fo? 
the Defendant fhewed, that in the Nature of the Thing, 
this Office fs grantable by the Chief Jaſtice, fo2 this 
Dffice of inrolling the Pleas of the King in this Court, 
is an Office which bas the Care of making the TUrits, 
aud Nawing the Recos under the Chief Juſtice ; and 
all Urits of Certiorari are direged to the Chief Juſtice, 
and he is to certify them, aud therefoze he ounht to habe 
the Dilpoſal of the Office, in which they are kept; and 
they pꝛoduced Recos fo2 250 Pears and moe, by which 
it appeared, that the Chief Juſtice fo2 all that Time had 
diſpoſed of this Office; and in all the Gzants which they 
had made, there were theſe Mods, Cui de jure pertinet 
Offieium predict. dare & diſponere cuicunque placuerit du- 
rante his being Chief Juſtice ; and no Inſtance can be 
given, that this Office was ever given by the King, and 
enjoyed under ſuch a Patent. LS 
Dn the other Side they ſhewed a Statute in 15 E. z. 
in which it was ſaid, that it belongs to the King to 
diſpole of the Dffices of Comptroller, and of Chief 
Clerk of C. B. and R. B. that this Statute was declara- 
tozy of the ancient Law; and that by this Statute the 
Pzeſcription fo2 the Chief Juſtice to diſpoſe of this Df: 
fice being interrupted, the Pꝛecedents they pꝛoduce will 
not give him a Right againſt the King ; and though the 
Statute was repealed within two Years after the Baking 
of it, pet the P2eſcription being interrupted by the Sta- 
tute, if the Dffice be not incident to the Office of Chief 
Juſtice, to be diſpoſed of, he cannot obtain a Right to 4 
4 
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Clerk in the Court ok R. B. is in the Statute afozeſaid 

diſpoſable by the King; and upon this they pꝛaped the 
Opinion of the Court, befoze they pꝛoceeded to give fur- 
ther Evidence: And the Court demanded, ik they had 
not any further Evidence, and ſaid, that it was not the 
Practice to move a Point, and demand the Opinion of 
the Court, but when they have given all their Evidence, 
then they would give their Opinion ; and thep were asked 
by the Court, if they could pꝛoduce any Inſtance. that 
after this Statute, the King had given this Office of 
Chief Clerk ad irrotaland. &c.' but they could not p20- 
duce any. 1 7 Par nan I 

On the other Part it was anſwered, that the Chief Clerk 
is Sir Samuel Aſtry, and that the Statute indends him, 
and not the Office in Queſtton, fo2 he ts the Chief Clerk, 
_ and has Pꝛecedence of the Officer in Queſtion ; and the 
Officer in Queſtion is not Chief Clerk ſimpliciter, but ſe- 
cundum quid, ad irrotuland. placita coram Nobis, ant 
has fifty o2 ſirty ſubaltern Clerks, of which he is the 
Chief, but he is not the Chief Clerk ot R. B. to which 
it was anſwered, that Sir Samuel Aſtry is not called Ca- 
pitalis Clericus, but Coronator Domini Regis, & Attorna- 
tus Domini Regis ad proſequend. & defendend' pro Domi- 
no Rege, and no Man is called Capitalis Clericus, but 
the Officer in Queſtion ; upon which the Opinion of the 
Court being. demanded, they laid, that neither Sir Sa- 
muel Aſtry, no; the Officer in Queſtton are pꝛeciſely with⸗ 
in the Mos of the Statut#; koz Sir Samuel Aſtry, 
though he is the Chief Clerk, is not called the Chief 
Clerk, and the other is not called the Chief Clerk of 
R. B. but ad irrotulandum, &c. and therekoze neither of 
theſe Officers being within the Wows, they ought to ex- 
pound the Meaning of theſe CUlozds by the Uſage after 
the Making of the Statute, and they cannot ſhew any 
Precedent where this Office in Queſtion had been given 
by the King; but the Office which Sir Samuel Aſtry has, 
was always after the Statute diſpoled of by the King. 
and therekoze it ſhall be taken and intended, that this was 
the Dffice meant by the Statute, and therefoze they have 
not made any Title fo2 the Demandant, and he ought 
to be called; but it was r: the Counſel that it was 
— | £3 moze 
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ay Gloge; and it 1s plaln that the Office -of--Chlee 
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moze pꝛoper fo; the Jury, and ko the Court direcked the 
Jury; and they found koz the Tenant; and that the Ot. 
fice ok Sit Samuel Aſtry was the Office intended by the 
Statute of El 3. und not the Office of Chief Clerk ad 
placita irrotuland. upon which the Counſel ok the 
mandant at another Day offered a Bill of Exceptions, 
and gave ko; Keaton, that the Expoſition ok this Sta⸗ 


. 
- 


tute was a Matter in Law, and that the Court ought to 
have given their Judgment in it, and not to have lent it 
to a Jury, and that this was not pzoper fo2 a Jury; to 
which the Court anſwered that they gave their Opinion 
ut ſupra, und ruled that the Plaintiff ought to be called, 
and that then it was ſaid to be moze pꝛoper fo2 the Jury; 
and that upon this at their Inſtance, the Jury was charged, 


otherwiſe the Demandant had been called; and therefoze 


they refuſed the Bill of Exceptions, and ſaid that if they 


_ ſealed it, they ſhonld acknowledge under their Seals, that 


thep had over-ruled their Exception, where they over-ruled 


nothing, which would be falſe ; and they ſhould be con- 


cluded by it, foz! they ſhoutd only be called to anſwer; -if 


thole are their Seals ; but they ſhould not be admitted to 
deny any Thing contained in the Bill, and this was the 


Reaſon given by them all, ſcil. Dolben, Gregory and 


Eyres; but none of them objected, that a Bill of Excep- 


tions did not lie in this Court. 


Wharton and Liſle ; devant. 


3z. T HIS Caſe being moved again in the Abſence of 
1 Holt Chief Juſtice, it was adjudged by Dolben, 
Gregory and Eyres clearly, that in this Caſe, where it 
was found,” that Twenty-ſix cres only in a Parilh, 
which conſiſts of 1200, being ſown by ſeveral Perſons 
with Flax, it was a ſmall Tithe, and they ſaid that mi- 

nutæ decime ſhalt be conſtrued accozding to the Nature 
of the Thing, and not of the Place where it is (own ; 
fo2 if a Man converts Arable into Paſture, though the 
Parſon has the Tithe of G2ain, yet the Uicar ſhall have 
the Tithe of Mü and Cheeſe ; and tho' in ſome Places 
the Parſon has Tithes of Hops, &c. which is a \mall 
Tithe ; it was ſaid by Eyres that this was 2 by 
3 IS — age; 
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Uſage z: and as to the Objedian which? was made, chat 
it hall be a malt Titde when it is fon in mall Pat⸗ 
cels 3 and that it a great Quantity ot Lands! be ſoum 

with a Thing which is @ (mall Tithe, that then this al 
become a great Tithe, by Realen st its Quantity; the 
Court anfwered that this is not in the Cate here, o: 
here but twenty far eres are tound to be fem, when the 

Pariſh conſiſts of 1200 und thele: twenty:fix ger es map 
be ſown by. fozty ſeverat Perſons, one Man map ſow 
half. an Acre, and another a leſſer Part, as "map be'ſeec, 
a little Part at the End of a Land in the Common 
Fields frequently ; but when the greater Part ot a]In- 
rich is fown with Flax; then they would canſiver, ie it 
ſhall be great o2 ſmall Tithes there, oz not; but to lap 
that a Thing is (mall Tithe if ſown in an O2chard, 
and great Tithe if ſown in a Common Field, which may 

be on the other Side of the Hedge, is a ſtrange Opt- 
nion; and therefoze they thought it moze reaſonable to 
hold that to be a (mall Tithe, which has been ſo ac⸗ 
counted, as Flax has been accozding to Linwood, (which 
is the beſt Authoz that we have) than to hold it to be 
great oz ſmall, accozding to the Place where it is ſown, 

oz the Quantity, which is ſo uncertain, that the Law 
cannot determine what will make a greater Tithe, o2 
what will make a ſmaller Tithe ; and (o thep gave their 
Judgment fo2 the Defendant, that it was a mall Tithe. - 


Jones and Aſhurt. 


4. PON a Trial at Guidhall befoze Holt Chief Ju- 
ſtice, upon Evidence the Caſe was, an Action of 

Trover fo2 diverſe Goods was bzought againſt the Defen- 
dant, being Sheriff of London by the Plaintiff, being 
the Son of Jones who was executed ko: Robbery and 
Burglary ; and being in Newgate, and his Goods being 
leiled by the Defendant, he made a Bill of Sale of the 
Goods mentioned in the Declaration, to the Jutent to 
make P2oviſion fo2 the Platntiff being his Son; and by 
Holt Chief Juſtice the Bill was ruled fraudulent, ko: 
though a Sale bona fide, and fo2 a valuable Conſidera- 

_ kfon had been good, becauſe the Party had a — 
? 


8 8 „ L * : 
ART ., ei .- 15 a "> - £ i — : = 
— A a —"—— SIS LE — * —— - 4 < TE T4 & 2 * 5 ne 2 2 * 2 
2 + pry 5 % - 2 
ERS hs 
* 4 — — 23 — In 
a 2 * t 


——— 


3 


— — 
— 


2 . R 1 
. — . ECT EET Crd 2 —_ * — pp p ; 
us IE * * . — — — 


— ne 


— 2000 
——— — — 
— . NE 


— 


— G 
Cn EA Eager har des ae rs SCI» 


> 
— ths 7B HOP a tn Ss 
—— X24 - 

PA EE 


9 . „ — He 
— Mp dP iba r ne ants; Ig 


2 0” 


— — 9 EL * r — 
. 3 — IS . — — 
— Ne rem to #0 — i — PII - 


— — — _ 


— - — 2 — + 

. — = yen PEN 

. ͤ v rene en A — Re ns 
— 1 


— — 
—— errno 


— = > — -- 
- — * 


: 

by 

| 
| 
bh 


itte Goods till Conviction, and ought: to be reaſonably 
"ſuffained: out of them; yet ſuch a Conveyance as this 
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cannot be intended to any other Purpoſe than to pꝛevent 
a Foxfeiture, and defraud the King ; and Holt Chief ju- 
ſtice-ſatd, that there was a Fraud at Common Law, ag 
in ſuch a'Caſe as here; and though this Bill would not 
be fraudulent againſt a ſubſequent voluntary Dilpoſal, per 
Jones, pet when he is convicted foz a Fact befoze the 
Sale, this: ſhall: relate, and avoid the Sale, and no 
Countenance ought to be given to ſuch a Contrivance as 


this, where a Man has gained an Eſtate to a conſidera. 


ble Ulalue by Robbery z; and when he is detefted, he would 
give this to his Poſterity z and the Plaintiff was non. 


8 | Term. 
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The King and St. John's College in Cambridge; 


pms. 


Mandamus being granted, and direfted to the 
Pꝛeſident and Fellows Collegii Sti. Johannis, 
8&c. in Cambridge, reciting that by the Act 
dak x Will. & Mar. the Preſident and Fellows 
ought to take the Oaths of Supzemacy and Allegiance, 
Nc. injoined by the At within ſuch a Time, dec. and that 
diverſe Fellows, ſcil. A. B. C. &c. had not taken the 
Oaths, by which their Fellowſhips became void ; but pet 
they continued and reſived within the College, and re⸗ 
ceived the Pꝛolits and Benefit of their Fellowſhips, Gcut 
informamur, &c. upon which the King and Queen com- 
manded them to put theſe Fellows out of the College, 
& qualiter hoc breve fuit execut, &c. upon which Pember- 
ton and Levinz of Counſel with the College came and 
payed, that the Court would vacate the TUrft, quia im- 
provide, fo? here is a peremptory Mandamus granted at 
firſt, without giving the Party Leave to be heard, oz to 
make a Return, fo2 this is a peremptory Mandamus, 
without vel cauſam nobis ſignifices, or (i ita eſt ; and to 
ſuch Mandamus they could not make any Return, but 
ought to obey the CUrit, and put them out, though they 
had taken Paths; and therefoze they pꝛaped that the 
Court would not compel them to make a Return to this 
CUrit, fo2 it would be a Contempt to make any Return, 
niſi they gave Obedience to the Writ; to which it was 
antwered by the Court, that they might make a Return 
to 
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to the writ, and anſwer to the Suggeſtions of th 


CUrit well enough, if they be falſe ; and that this is not 
a peremptozy Mandamus having the Wows ſicut informa- 
mur; but Hole Chief Juſtice ſafd to the Counſel, return 
the Crit, and when 0 is of Recopd befoze us, then we 


- can judge of it, and the Exception may be ſaved to pou, 


when the Return is made; but Levinz ſaſd, that the 
Suggeſtions ok the TUrit of this Court would not be 
permited to be traverſed, no moze than the Return; any 
the Attorney being in Court, it was moved to him to 
have a new CUrit ; the which he did not incline to agree 
to, but pet the Court took Time to adviſe. 


The King and Tucker ; j devant 


'HIS Cafe was moved again this Term by Le- 
vinz, who endeavoured to evade the Exception 
taken to the Jndictment, becauſe it wants contra allege» 


antiæ ſuæ debitum ; and he ſaid that though the Conclu- 


ſion be not in ſuch Fon, yet upon the Indidment it ſufficf- 
ently appears to be contra allegeantiz ſux debitum; fo? it 
is lald that he non ponderans debitum allegeantiz ſuæ, 
but moved by the Inſtigation, &c. proditoriè, &c. ſo that 


it is neceſſarily to be intended to be againſt his Allegi- 


ance ; and he cited the Caſe in Dyer 5. where murdravit 
was held good, though it is not ſaid ex malitia ſua pra- 
cogitat. and that the Mozd murdravit implies it; but 
per Holt Chief Juſtice, this Caſe has been denied, and 
diverſe Indictments have been reverſed fo2 ſuch a Fault; 
and Powis of the ſame Side with Levinz ſaid, that the 
Concluſion is an Aggravation of his Crime, and pꝛo⸗ 
perly inſerted fo2 that Reaſon, but not of Neceſlitp, .but 
like to diverſe Clauſes in the Beginning of the Indick⸗ 
ment, which are inſerted by Wap of Aggravation ; but 
if they are omitted, he ſaid, they did not vitiate the In⸗ 
dictment; but per Curiam the Clauſe ſeems to be of Me⸗ 
ceflity, and they much relfed upon the Opinion in Cal- 
vins Cale 6. Hob. 271. and 3 Inſt. rr. cited by Pember- 
ton; by which it appeared, that if an Alien come here, 


and remain, an Jndictment of Treaſon ought not to 


ſay naturalem ſuum dominum, becauſe he was not a ne⸗ 


tural Subject bozn; but it ought to conclude contra alle- 


4 geantiæ 


Term. Mich. 5 Will. & Mar. R. B. 


geantiæ ſuæ debitum, becauſe he has Pꝛoteſtion here, and 
a local Allegiance is due from bim; but ik an Alien come 
here in an hoſtile Manner, and never was under the Pꝛo⸗ 
tection and Obedience of the King, there he cannot be 
indicted omnino, but ought ta be try'd by Martial Law, 
o: Ranſom ; and Dolben inſiſted ſtrongly, that ſuch a 


Concluſion cannot be aided, moze than the Mant ok 


contra pacem, f02 which he had known an Pundzed Indick⸗ 
ments quaſhed ; and yet in ſuch Jndictments, the Manner 
of the Fact is ſhewn to be Vi & armis, viz. gladiis, bacu- 


lis, &c. and nothing ſeemed to ſick with Dolben and 


Eyres Juſtices, but the Mumber of Pꝛecedents, where 
this Clauſe was omitted, as Sir Henry Vane's Caſe, 


Lambert's Caſe. and a Caſe cited in Sid. 538. and diverſe 


others; but Holt Chief Juſtice ſaid, ik the Law be clear, 


they ought to judge accowing to the Law, &c. Curia 
advilare vult; puis. e 


Sands werſus Child ; dewant. 


2. IN this Term Holt Chief Juſtice delivered the Re- 


ſolution of the Court in this Caſe, and ſatd, that 
there not being any Difficulty in the Caſe, they would 
not argue it ; but they were all of one Optnian, that the 
Judgment ought to be affirmed, fo2 he ſaid, that tho' the 
Suit in the Admiralty was not againſt the Perſon, yet 
being there againſt his Goods, accowding to the Courſe 


of Pꝛoceedings there, this is a Suit in the Admiralty 


within the Statute, Secondly, That though the Defen- 
dant be not the Party in Court, yet if he be the Perſon 
who moves the Suit, and be the Cauſe of ſuch Charge 


and Trouble, an Action lies againſt him; but the main 


Difficulty of the Caſe was, becauſe the Plaintiff was a 
Tenant in Common of theſe Goods, and of the Ship 
with other Perſons, and that they being a Thing perſonal, 
they ought all to join, and of: ſuch Opinion was the 
whole Court; but He laid, that this was but in Abate- 
ment, and nothing appears within the Recozd, which a⸗ 
bates the Plaint; and if it had been pleaded, he ought 
to have averred, Quod tempore captionis, and of the Aﬀton 
bought, the other Tenants in Common, who ought to 
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Term. Mich. 5 Will, & Mar. K. B. 


join, were alive; fo2 though they were alive tempore cap- 


he ſhall be diſcharged a 


the Action, fn which he pleads ſuch Plea ; but he ought 
accozding to the Act of Car. 2. to aver that he had given 


tionis & arreſtationis, yet if it does not appear that they 
were alive at the Time of the Action bzought, the Plain 
tiff alone might have the Action by ana Md 
(Ie the Judgment was afütmed. | 


Lane and Tenoe. 


4 p- ER Holt Chief Juſtice, in a Plea upon the Att 
of Diſcharge of poo? Pꝛiſoners; the AX requires, 


that Notice be given to the Creditozs by ſo many Days, 


&c. that he intends to take Benefit of the Ac, and that 
inſt ſuch Creditozs, to whom he 
gave Notice ; byt He id that it is not ſufficient in his 
Plea to ſay, that he had given Notice to the Plaintiff in 


Notice to the Party at whoſe Suit he was committed, 
tho' he be not Plaintiff ; fo2 this is expeſiy tio by 


we ſaid Act; le quel nota. 


Reeves and reprer 


3. DER Holt Chief Juſtice, In many Caſes, though a 


Man plead a Thing which may be given in Evi⸗ 
dence ; pet this ſhall not amount to a general Iſſue, as 


where the Plea goes by Way of Confeſſion and Avoid. | 


ance, as in Treſpaſs where the Defendant acknowledges 
the Plaintiff to have a good Cauſe of Aﬀton, unleſs ko; 


the Matter which the Defendant has pleaded in his Plea; 


fn ſuch Cale He ſaid ſuch Plea ſhall not amount to a ge- 
neral es Quod nota, 
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6. I an Action upon a private Act of Parliat ent, fo? 
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Penalty in that A fo2 retaining» an Apprentice a- . 
gainſt the Ack; per Holt Chief uſtice & totam Curiam, 


where the Statute gives a Penalty to the Party grieved 
to be recovered dy Action,” Bill, Plaint, &c. this being 
à Duty to the Party veted bekoze the Adion bzought, he 


chall have Tots: againſt the Defendant, betaule he is 


put by the Defendant: to the Coft and Trouble of a 
Suit; but in a Tam * o other popular Acton, 
where the Dutp is not veſte | 

tion bzought, there his Intereſt commencing by the Suit, 
and not deing 4 Duty veſted befoz,” there he! ſhall not 
| have Coſfts'' againſt the Defendant.” 10 Rep: Pinfold's 


- 


Caſe 115. North and Wingates's Cale, 1 Cr. „ 
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7. IN an Sction againſt a Sheriff koz his Fees ; it was 
1 objected that this was a Ca. fa. the which was not a 
Satisfaction, and that the Sheriff was not to have a 
Fee, but upon a Satisfaction, and the Statute does not 


give any Fee to the Sheriff, but only permits him to 


take a Fee not exceeding ſuch a Rate; and ik the Sheriff 


in this Caſe- ſhall have a Fee upon a Ca. fa. then if two 
are bound, and Judgment againſt both, and they are 
both taken in Execution, and ſo two Fees to the She- 
riff, where the Party has not any Sattsfaction ; ſo if a 
Man be taken in Execution and die, a Fieri facias ſhall 


go againſt the Goods, and upon this the Sheriff ſhall 
have a Fee; and ik he ſhall have a Fee upon a Ca. ſa. 


be ſhall have two Fees fn ſuch Caſe alſo : But per 
Curiam the Uſage has always been fince the Statute of 
28 Eliz. to take a Fee upon a Ca. ſa. and ſuch a Fee 
Is allowed to the Sheriff fo2 his Trouble, which he had 
in the Execution; and thercfoze if there be a ſecond Ere- 
cutt:n, he ought to have a Fee fo2 that alſo, fo2 his 
Trouble, as well as fo2 the firſt; and per Holt Chief 
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Jaſtice, an -Aﬀton would lie kan his Fee, fo2 the Law 
permitting him * ke it, makes it a Duty ; and it 
ſald, and ugree this Cate, that ebe Stätute int 
printed Books is mickaben, for the Roll is Anno Eliz, 
28. 1 Goa ene 19 ano . 
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of u „e 2 AT and broke. 
„ Oxford, and: your Grandfather. was forced 10 
| bring g over 30 l. to maße pp the Resch; after a/Uerdig 
(nt the Plaintitt, it was moved in frre of Hidgment; 
ecauſe Rogue is not actionable;; and breaking open the 
HBouſe nas but 8 Treſpols, and making: up the | Breach 
might be repajring. Put the Court ſeemed .ecqntra, fox 
upon all the Words together, a Man who. heard: them 
could nat intend other than that he meant a felonious Bzeak: 
ing of the Houle, fo2 the Beakivg ag a Treſpaſſer: couly 
not make him a Rogue , and though in the old Books 
the Rule was to take the Cows in mitiori ſenſu, 
per Holt Chief Juſtice, they would give a Fabour to 
_ TUo2ds, — would ro Saätiskackion to them, who are 
hurt in Reputation, and would take qs in 3 
Comnion >nſe accoding to the vulgar Intendment of - 
he B1 Sta nders; and the Rule de mitiori. ſenſu ig ta be 
* * 1 where the Mods in their natural Impozt 
ate. doubtful, and equally to be underſtgod in the one 
Senſe as well as the other; and after it was adjudged: 
fq2 the Plainttff; fo2 the * 2eaking of an Houſe is Felo- 
ny without Clergy, by the Statute of 1 E. 6. 13 par. 10, 
and it is in a common Acceptation to % een of 
luch a Bzealing which is Felony. 
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Naiament upon the Statoth of E. 4 wy Ingroting. 

and ſhews. that the Defendant had je tre- 
cent. & octagint. aves; Anglice Turkeys ; att Exception 
was taken becauſe Aves is uncertain; and the Anglice 
will not ſupply it, when there is a pzoper Latin Mod, 
&, In Anſwer- to this the Cale ot Holton and Rawortfi 
In Hardreſs was: cited, where: Vinum, Azg/ice Canary 
Wine, was held good; then it was objected that Octagint. 
is ill ne Curia adviſare vult. 
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it- was: 


5 Tem. ENS Wil 2. Mar. 1 * 5 


W 8 upon the Statute. ber Jae, co 23. 
berauſk the Dekendant allocavit . ſigillavit Vi 


gint. . fi "tannat... Anglice. tanned, Skins, not being good 
and dul 


Alben againſt him in Damages to the Jnkopmer; 
miobed in "Arteſt, that the Jnfozmation- being, 
that he ſuch a Day ig lllayit & allocavit (0.1 any | coria 
tannata; this ought t be intenven but one Act, and: one 
Otkente, it not being” ſaid, .& i d diebus & 8 
tam antea quam posted and it ' but-one Offence, he 

ought to kozkeit but one Penalty, 1 he migbt ſeal them 


ull together, and ok ſuch. Opinion was. Juſtice Dolben at 
firſt ; but the Court took Time, to apviſe,. and- conſult the 


Statute ; and after thep ruled them to be ſeveral Dffences, 
and (ſo ſeveral Penalties . and they held the Ol. 
fice of Searcher and Sealer to be but one Ollice. . 


— and Adams; 3 puis & devant 


IN an Azion of Treſpaſs and falſe — 
the Defendant juſtified under a Ca. ff. out ot the 


8 of Briſtol ; the Plaintiff replies, and pleads a pri- 


vate Act of Parliament fo2 erecting of a Court ołk Cott 
ſcience in Briſtol, and ſhews that the Defendant had re⸗ 


covered but 58. Damages, and 50 s. Coſts, and ſhews 
that he had arreſted the Plaintiff upon this, contrary to 


the Ac; to which the Defendant rejoined, upon which 
the Plaintiff demurred ; and it was argued fo? the Plain⸗ 
tiff, that here the Act is in the Negative, and therekoze 
the Judgment void ; and the Judgment being void, the 


Pꝛoceſs upon it is not warranted ; and though Notice 


ts not alledged, pet this being a Law which concerns the 
Government of Briſtol, they who live at Briſtol ought to 
take Notice of ft, fo2 it ig lex loci as to them ; though 
the Courts here ought not to take Notice of it, without 
pleading of it, which ſeemed to be admitted ; but the 
Doubt was, tho' that the Court below ought to take Notice 
of the 5 which is Lex loci there, pet {ps Court ſeemed to 


think, 


„ and he has convited of. Nineteen; and ſo 
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think, that they ought not to take Motice of Facts with- 
in the Act, as that the Defendant there was an Jnhabt- 
tant of Briſtol ; amd another Doubt was, if the Party 
ought not to come in befoze Judgment, and pꝛop the Be- 
nelit of the AF, fo2 he might wave the Benefit of it; and 
upon this a'Queſtion was how he may come in, not ha⸗ 
ving a Day in Court; but it ſeems in ſach Caſe, that 
there ought to be an Entry upon the Roll, that the De⸗ 
kendants pꝛaped the Benefit of the Af, ko; otherwiſe this 
could not appear upon Erro2 ; and another Doubt was, 
if the Judgment in this Caſe be votd, o2 voidable by 
leading, as in the Cale of a Bond upon the Statute 
of H. 6. to the Sheriff, oz of an Utlagary. Curia advi- 
fare vult ; puis. e 


Anonymus. 
13. TY E Deviſee of a Reverſion bzought an Aﬀjon 
of Covenant foz Arrearages of a Rent incurred 
after the Death of the Teſtato2 againſt the Defendant, 
who was Aſſignee of a Term ; the Defendant pleads, 
that after the Arrearages incurred, and bekoze the Adton 
bought, that the Plaintiff had aſſigned the Reverſion, 
&c. to which the Plaintiff demurred, and it was adjudg- 
ed fo2 him, fo2 the Arrearages were a right veſted and 
attached in him befoze the Aſſignment ; the which he ſhall 
not lole by the Alignment. . | | 


T he Company of Cutlers verſ. Ruſlin; dewant. 


14. T HIS Caſe was moved again fo? Coſts; and it 
was objefed on the other Side, that this being a 
Thing newlp created by the Statute, Coſts ſhall not be 
given ; but where a Statute is additional to an Ackion 
given by the Common L aw, there the Party ſhall have 
Coſts, and with this Diverſity the Books are reconciled, 
as Coke ſafd in Pinfold's Caſe, 10 Rep. and as to North 
and Mufgrave's Caſe, it was laid that Jaſtice Berkeley 
was econtra, and the Reaſons of that Cale are not una- 
nimeus; ond ft was fajd, that the Caſe here is like to 
Ations of Debt fo2 treble Damages fo Cithrs * 
: tat. 


ht. 


\ 
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Stat. of 2 E. 6. where Coſts ſhall not be given, fo? there 
ik Judgment be by Default, the Sum demanded ſhall be 
recovered, without a Tritt of Enquirp, 2 Inſt. 289. 
1 Roll's Abr. 516, 574, &c. But per Curiam Coſts ſhall 
be given in this Caſe, fo2 it being a Duty it is demand. 
able, and Coſts ſhall be given fo2 the Delay, which the 

Defendant has given the Plaintiff in not paying it upon 

the Demand; but in the Cale ok an Inkozmation oz 
Action popular, there the Party is not intitled to the 
Money befoze the Jnfozmation, and therefoze he. cannot 


demand it; and in many Caſes if Coſts ſhould not be 


given, the Statute would not be obſerved ; koz who would 
commence a Suit fo2 a ſmall Penalty, in which he ſhall 
be a Looſer himſelf and they have given Coſts in a 
like Cale lately, between Collins and the Mayor and 
Commonalty of Plimouth ; and ſo thep ruled Coffs in 
this Caſe. 8 | = 


The King verſ. $t. John's College in Cambridge . 


puis E5 devant. 


15. A ND now the Attorney General, the Solicitor, - 


and Williams came and complained of an Jrre- 
gularity in the Oefendants, fo2 they have made a Return 
without ſigning of it; fo that it does not appear to be 
the Return of the College, but it might be ſent by the 


Carrier, and might be made in a Tavern by any Perſon, 
as well as thoſe, to whom the Mandamus is direcked; fo? 


it is directed to John Goar Præſidi, Sociis & Scholaribus 
Coll. Sti. Johannis Baptiſtæ, and it ought to be ſigned 
and ſubſcribed by John Goar at leaſt, fo2 he is particu- 


larly named; and to this the Court inclined, fo2 tho' it 
was admitted that they need not put their Common Seal 


to the Return, yet he being particularly named, it is 


_ reaſonable that he ought to ſubſcribe the Return, by 
which it might appear to be the Return of the Parties, 
to whom it was direfied ; but it was ſaid on the other 
Side, that ſo it is in Effet, fo2 it is endozſed upon the 


Return Reſponſio Johannis Goar, &c. the Parties to 
which the Mandamus is directed in the ſame Wozds of 
the Direftion ; and upon looking upon it the Court were 


_ fatisfied, and the Motion of the King's Counſel was 


thought 
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thought unneceſlary; fo2 the Return being filed, they ſhall 

be eſtopped to lap this was not their Return, it being 
made in their Names ; and ic any other han made it fo: 
them, they might have their Remedy by Action upon the 
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16. TT Axley wes committed by the Secretary of State 

1 fo2 refuſing to anſwer, if he wag u jeſuit, Se- 
minary, . 02 Maſſing Prieſt; and it was excepted: to te 
Commitment ; Hirſt, That the Stat. 35 Elin Pat. 18. 46 
general, by choſe who have Authority; and it not being 
erpꝛels and certain, it ought to refer to the Stat. 27 Eliz. 
cap. 2. par. 13. which is that a Juſtice of Peade may com- 
mit bim; and therefoze thoſe having Authority shall be 
underſtood by Reference to thoſe mentioned in this Statute 
of 27 Eliz. and not to the Secretary of State ; and it does 
Secondly, Che CUatrant is, till he (hall be diſcharged by 
due Courſe of Law, where the Statute is that he ſhall 
be committed, there to remain without Ball uz Main- 
pile, til! he ſhall make a direct Anſwer, if he be Jeſuit, 
Seminary, or Maſſing Prieſt ; and this being a particular 
Authozity ought to be purſued, and diverſe Commitments 
by Commiſſioners of Bankrupts, &c. have been dil⸗ 
charged foz this Cauſe ; and tho it was anſwered, that 
till he ſhall be delivered by due Courſe of Law, is tanta- 
mount as to (ay, till be has anſwered, and fo has been de- 
livered by due Courſe of Law; non allacatur ; fo2 this is 
in the Nature of a Conviction, and the Party is in Exe- 
cution, till Anſwer made, and therefoze he was diſcharged; 
but then the Court examined him, if he was a Jelvit, 
Seminary, oz Yong Pꝛieſt; and he ſaid that he was 
not asked this Queſtion upon his Commitment, and 
therefoze this was the firſt Time, that he had anſwered to 
this Queſtion ; and he made this Anſwer, That he would 
make {ſuch Anſwer as he ought upon his Trial, and ſaid 
that he was not a Jeſuit, Seminary, or Maſling Prieſt ; 
and he was diſmiſſed, N 
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I * Dved to quaſh an Indlament againſt diverle In 
habitants in Derby, fo2 refuſing to meet and 

make a Rate upon the ſeveral Pariſhes in Derby, to pay 

the Conſtables Tax; Firſt, Becauſe they are not com: 
pellable, but the Statute only ſays, that they may, ſo 
they have their Election, and no Coertion ſhall be z non 
allocatur; fo may in the Caſe of a publick Officer is 
tantamount to ſhall ; and if he does not do it, he ſhall 


be puniſhed upon an Infoymation 3 and ' tho” he may be 


18. 


commanded by a TUrit, this is but in Aggravation ok his 


Contempt. Secondly, This is to be made in Hotchpot 


to make a Rate fo2 al the Pariſhes, and this they can: 


not do, fo? but only ſome of the Pariſhes are liable, and 
it map be that they have paid, and nothing is in arrear, 


and nothing appears to be in arrear at the Time ok the 
Aﬀeſſment ; non allocatur; fo2 the Rates ſhall be applied 


ſeverallp reddendo ſingula ſingulis; and if they are not 


ſatisfied, they might demur to the Indilment z ; but the 
Court refuled to quaſh it, 


Villa a 8 


N adion upon the Cale was bꝛougbt by an Et: 
ecutoz fo2 Mozk done, and Materials found fo! 


the Defendant, by the Teftato? of the Plaintiff ; the 


Defendant pleads that the Father of the Platntiff, who 
was the Teſtatoz, and the Plaintiff were alien Enemies 


bozn at (ſuch a Place, under the Obedience of Lewis the 


French Ring; Judgment ſi actio; to which the Plaintiff 
demurred ; and adjudged fo2 the Plaintiff ; fo? it is not 
ſhewn that the Teſtatoz did not die bekoze the Mar; ſo 
that the Plaintiff might be Executo2, and the Atton at- 
tach in him befoze the Mar; and then being dead befoze 
he became an alien Enemy, he might have an Executoz; 
and the Arlon being en ante: droit, it ſhall be maintained. 


2 1 Robinſon 
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19. _ AY: it t pleaſe 5 von: © Lach. This Caſe . — 


binſon and Watkins comes bekoze pour Lozd - 


hip upon a Return to a Habeas Corpus, direded to the 


Mayo, Aldermen, and Sheriffs of London, command: 
ing them to being befoze pour Lozdſhip che Body of Phi- 
lip Watkins, together with the Caule 'of of his Caption 
and Detainment. 


Py Low, the Return ſets. kot, that the City ot 


London is an antient "City, and that within the laid City 


there is and hath been a Cuſtom Time out of Mind, 


that ik any the Cuſtoms, in the ſaid City obtained and 
uſed, were in any Part hard oz defeftive, o2 any Things 
in the laid City newly arifing,' where Remedy befoze that 
Time was not ozdained, ſhould need Amendment; the 


Yayo? and Aldermen. fo2 the Time being, with the Afent 


ok the Commonalty ok the ſald City, may o2dain- fit 
Remedy thereunto, as often as it ſhould ſeem expedient, 


ſo ag ſuch Ozdinance be p2ofitable to their Majeſties, fox 


the Pꝛoſit of: the Citizens, and agreeable to Reaſon. 
Mp Low, the Return further ſets fozth, that this Cu⸗ 
ſtom, and all other Cuſtoms of the City were confirmed 
by Parliament in the ſeventh Pear of R. 2. and that in 
à Common Council held accowing to the Cuſtom ok the 
City, upon the Thirteenth Day of March, in the Thirtp- 
fifth Pear of the Reign of King Charles the Second; re- 
citing that by the antient Charters, Cuſtoms, Fran- 


chiles, and Liberties of the ſatd City, . the Mayo? and 


Aldermen, with the Allent of the Commonalty, are to 


make By-Laws fo2 preventing all Things which may ariſe 


within the City, tending to the Hurt 02 Pꝛejudice of the 
Citizens, 02 of the People reſozting to the City, o2 to the 
Trade thereof. And further reciting that E. 3. (inter 
alia) granted, that if any Cuſtom, tn the laid City uſed, 


moves hard 02 defective ; and ſo recites the Cuſtom 


mentioned at-firſt of p2oviding Remedy, to be confirmed 
by the Charter of Edward the Third. And then further 


reciting that the Mumber of Hackney Coaches diving, 


ſtanding, 02 waiting within the City, is greatly increaled 
and become (0 REP. and the Streets and common Paſ⸗ 
B b b 2 = lages 


——— 
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lages of the City are ſo filled and peſtered by the Dy. 
ving and Standing of ſuch Hackney-Coaches, that the 
Citizens and People repairing to the City are hindzed, 
and the Trade of the City thereby p2ejudiced ; koz the 
remedying which Intenventencies, and that Þackney. 
Coaches, to be employed within the City, map be reduced 
to a convenient Number ; and the Perſons: dziving (ch 
Þackney-Coaches- may be under ſome Regulation and 
Government, agreeable to what bath been already pg. 
vided concerning Carrs, Carts and Carmen; It wag 
enacted and ordained, That from and after; the. firſt Day 
of May then” nert - enſuing, the Mumber of Hackney. 
Coaches, to be uſcd and employed within the City and 
Liberties thereof, ſhould not exceed 400; - And that no 
Perſon atter the ſaid firſt Day of May, other than ſuch 
as ſhall be licenſed according to that Act (except only 
Stage-Coaches to and from their Jnns, and Coaches 
which ſhall take up a Fare out of the City, to be carried - 
in 0) beyond the City, wilde they ſhall be without 1 85 
o2 Covin, dziving to ſuch Place in oꝛ beyoud the City 
ſhould by himleif oz his Servants dune fo2 Hire - any 
HDackney Coach, oz ſtand therewith to be hired within 
the City of London, oꝛ other Liberties thereof: ' Am 
if any Perſons not jicenſed (except as afozeſaid) aide fo? 
Hire, oz ſtand, in D2der to be hired, with any unlicenſe 
Coach within the City 62 Liberties thereof, the -Perſon 
ſo offending ſhould foxfeit forty Shillings fo2 every Of- 
fence, to be levied by Diſtreſs of the Coach and Hoxſes 
ſo dꝛiven, oz to be recovered by Action of Debt, to be 
bzought tn the Mame of the Chamberlain of the City 
fo2 the Time being, in anp of their Majeſties Courts of 
Recozd within the City, Aud fox preventing all Perſons, 
other than ſhall be licenſed by Uirtye of the ſaid AF, to 
- daive oz ſtand with Hackney-Coaches £fo2 Hire within the 
Streets, they oꝛdain that 400 Perſons ſhall be licenſed, 


and have a Certificate (yearly to be renewed) from the 


Mays? and Court of Aivermen, under the Seal of the 
Dffice of Wayozalty, and figned by the Town-Clerk, and 
appoint the Fozm of the Certificate (in hæc verba), 
Mp Low, it being upon this Part of the By-Law that 
the Breach alledged in the Return is aligned, to this Part 
ok the By-Law only J ſhall apply my ſelf in ſpeaking to 
this Return, and ſhall not trouble your Lo2dGip in 15 
4 l 


£2 


tber opening at the By-Laws fo my Lem J hope it will 
be ſuſhetent fo2 my Purpoſe at pꝛeſent, if J can pzove 

this Part of the By-Law, which my Client is ſuppoſed 
to have bzoken, and ta which the Penalty of Forty 'Shijl- 
lings, fo2 which! de bath been arreſted, is particularly an- 


neren, to be no and illegal; ko: if that beſo, then my 


Lom there will no Cauſe appear fox bis Impzionment 
* Wy Lom, the apm and Aldermen further ſet fo2th 
in the Return,” that detoze the Iſſuing the Writ, directed 
to them, Philip Watkins therein named was taken within 
the City and impaiſoned, by Qirtue of an Original in 
Debt koꝛ Forty Sbijlings/ bzought again& him by Leonard 


Robinſon Chamberlain of the City of London; and ſa. 


they let fo2th in the Return the Original (in hæc verba). 
And then they pꝛoceed and return, that after the Baking 
ol the (aid act of Common Council, and after the firſt 

Day of May in the Act mentioned, and befoze the Jfſaing 


of the ſaid Original, the (aſd Watkins (not being a Per- 
fon {icenſed accoꝛding to the By⸗ Lam to dive a ÞHackney- 
Coach) upon the firſt of Jane, in the 4th Pear of their 


preſent Bajeſties, within the City of London, in the 
Pariſh of St. Michael'Cornbill, food with an Hackney: 
Coach not licenſed, in Dwer to be hired, contraey to the 
Meaning and Intent of the ſoid Act of Common Coun⸗ 


til, and that thereby the (ſaid Philip Watkins incurred the 


Penalty of Forty Shillings ; foz which an Action accrew- 
ed to the Plaintiff as Chamberlain of the City, who 
thereupon took out the ſain Original returyable in the 
Mayor's Court of the ſaid City, fo2 the (aid Penalty of 
Forty Shillings, and arreſted the Defendant k. the lame; 
which Action yet depends in the lan Court undetermined z 
and this is ſet foꝛtb upon the Return, as the Cauſe of 


the Impꝛilonment of the (aid Watkins; and my Lom, Y 


humbly conceive that this is no ſufficte 
Arreſting and Jmpziſonment, „ | 
My Low, fo? maintaining this Return the Mayoz, 
Aldermen, and Sheriffs of London have ſet foꝛth a Cu⸗ 
ſtom. That if any of their Cuſtoms heretofoze uſed, 
Þ2ove hard oz defefive ; 02 if any Thing newly ariſing 
within the City, where Remedy was not befoze pꝛobided. 
ſhould need Amendment; in either of theſe Caſes, the 


Papoꝛ and Aldermen fo2 the Time being, with the Auen, 


nt Cauſe koꝛ his 
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Acts and. Odinances, when ever they are Bought under 
Examination here in Weſtminſter Hall. And therekoge 


E the Commonaip; map  ownth fit Remedy thereunto, 

ſo-ag ſuch Oꝛzdinance de p;ofitable to thelr Majeſties;'foy 
the oft ot the Citizens, atid-agreeable to Reaton. 
Y Low, this Cuſtom is likewile ſet forth in the Caſe of 


the City of London in the '8'Repi and is the 'Founya- 


tion the City always relies upon, fo2 ſupporting their 


before J ſpeak direwly'to the Act of: Common Council re. 


turned befoze your Losdchip, J Thall bp pour Lozdlhip's 
Permimon conſider the Nature and Extent ok this Cu. 


ſtom, and examine what Remevy''the Mapoz, Aldermen, 
and Common Council may owatn by Fozce thereof; and 


in what Caſes, and upon what Reaſons ſuch Remedy 
will be good and available in London, which would not 
be good in another City oꝛ Cozpoz ation. 

This Cuſtom of. pꝛoviding Remedy where their Cu- 


ſtoms pꝛove defective, o: where Things newly ariſing 
within the City want Amendment, is alledgev in the Re- 


turn to be confirmed in Parliament, in the Time of 


Richard the Second. And therefoze ſhall firſf conſider 


what is - wought by this Confirmation in Parliament; 


and J humbly conceive by this Confirmation in Pali 
ment, the Mapoz, Aldermen, and Common Council of 
London have no other oz greater Authozity to bind the 


Subject to any Ack 02 Dwdinance to be made by them, than 


they had befoze by their Cuſtom. The Confirmation in 


Parliament is indeed an Eſtabliſhment ok their Cuſtom, 
and an implied Conſent ok the whole Kingdom, that 


8 they ſhall have ſuch a Cuſtom, but gives them no new 


02 further Power; their Power remains the lame; it 


was founded on their Cuſtom ; what Kemedy they might 


oꝛdain befoze their Cuſtom confirmed, ſuch they may 02- 
dain after ; what they could not oꝛdain befoze, they can- 
not oꝛdain after, fo2 their Cuſtom remains the ſame, it was 
confirmed only, but not enlarged ; as if there be Tenant 


ko Life, and he in the Reverſion confirm the Eſtate of 
* Tenant fo2 Life, habendum his Eſtate to him and his 


Heirs, he is but Tenant fo? Like as he was befo2e ; fo? 


his Eſtate being only confirmed, remains the lame it was, 
and is not enlarged by the Confirmation, Lite. S. 524. 


So mp Lozd, this Cuſtom which is the Source and 
Fountain of the Power in the Mapoz, Aldermen, and 


Common Council, to provide Remedy, reſting the ſame 


— 
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alter its being confirmen; as it was: befoxe; their their Power 
muſt remain the dame; and likewile J chall in the next 
Place conſider what Kemedy they have Power to ozdain 
by Uirtue of this Cuſtom. And my Loꝛd, J humbly con ; 
ceive it to be very plain, that this Remedp can be ozdafn- 
ed by nothing of an higher Mature, oz moze obligatozy 
upon the Subject than a By-Law, which is a p2ivate 
Law made by ſuch who are duly authozized thereunto, 
fo2 the Conſervation ok Ower and good Government 
within ſome particular Place oz Jurisdiction. Ads of 
Common Council in London are nothing moze than By- 
Laws, they are but pzivate Laws, and bind in the Nature 
of pzxivate Laws, and not like Ads of Parliament. The 
City have a Power indeed to make By-Laws by Cuſtom, 
confirmed in Parliament; but having no new oz greater 
Power added by the Confirmation,- than they have by 
their Cuſtoms, their By-Laws are fill made by Uir- 
tue of their Cuſtom, and are founded on their Cuſtoms, 
and therefoze are not moze obligatozy in Landon, than 
By - Laws kounded on a Power by Charter oz Pieſcrip⸗ 
tion in any other Cozpozation ; and therefoze an Act ock 
Common Council in London, with the Penalty ok Im⸗ 
piiſonment, oz Fozkeiture of Goods and Chattels, will be 
bold; as it is holden in Waggoner's Caſe, 8 Rep. 127. 
in like Manner; as if ſuch a By-Law had been made at 
St. Albans, 02 elſewhete, which was reſolved void in 
Clerk's Caſe, in the zth Rep. 64 a. And my Loyd, the 
Reaſon why a By-Law with ſuch Penalties is void in 
London, is the lame as that foz which the By-Law with 
the like Penalty is void in St. Albans in Clerk's Cale. 
And that, my Lozd, was, that when by the general Law 
of the Kingdom, no Man is to be impziloned, oz dil⸗ 
polleſled of his Goods and Chattels, niſi per legale Judi- 
cium parium ſuorum, vel per legem terræ, a By-Law 
which is neither legale Judicium, nec per legem terrz, but 
merely a pzivate Law, cannot ozdain that a Man ſhall be 
impziſoned 02 diſpoſſeſſed of his Goods and Chattels ; 
that would be fo2 Cozpozations to ſet up their particular 
pubate Laws in Contradiction to the general Law of the 
Kingdom; that would be againſt the very Nature and El. 
lence of a By-Law ; which though it may be præter the 
general Law of the Realm. it cannat be contra; and 
Wil * Low J conceive that a By-L — 
cannot 
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By. Law bold; and this was reſolved in the Caſe at 
Doggerell and Pokes, Moor 411. where Covenant upon 
an Indenture ok Appzenticeſhip being brought, the De. 
fendant pleaded an Ac ok Common Council in London, 
That it any Freeman take to Pꝛentice the Son of an 
Alien, that the Bond and Covenants Mould be void ; but 
this was adjudged no Plea, becauſe an Act ok Common 
Council could not make Bonds and Covenants void. 
My Low, as a By - Lam in London cannot make that void 
which is good in Law; ſo what the Law permits as 
lawful, and leaves the Subject at Liberty to exerciſe and 
follow, cannot J humbly concetve be render'd unlawful, oz 
the Subjet be reſtrained from exerciſing of it by a'By-Law, 
A paivate Law made by a particular Authozity cannot 
render that unlawful, which the Generai Law of the 
King dom allows to be lawful. As at the Common Law 
every Man might exercife any lawful Trade oꝛ Jmploy: 
ment, without ſerving an Appzenticeſhip, and ſo J hum. 
bly conceive is the Law at this Day ; but in fuch Caſes 
as the Statute of the 5th of the Queen hath made an 
Alteration, and therefoze a By-Law to reſtrain any Yan 
from exerciſing any Trade oꝛ Jmployment within ſuch a 
particular Place, which tis lawful fo2 him to follow by 
the General Law of the Kingdom, hath been vold in the 
Taylor of Ipſwich's Caſe, in the 11th Rep. and in the 
Weaver of Newbury's Cale, as is in my Lord Hob. 
211. But it may be objefed, that although in thoſe 
Caſes the By-Laws kfoꝛ excluding the Subject to follow 
his lawful Trade and Implopment in Ipſwich and New- 
bury were holden void, that yet in London the Subject 
is reſtrained by a By-Law every Day from following his 
lawful Trade and Jmployment ; and that ſuch By-Law 
hath been reſolved good; and therefoze By-Laws in 
London are of greater Fozce and Galidity than By⸗ 
Laws in Ipſwich, oz other Places. As a By-Law that 
no Perſon not being free of the City of London ſhall 
keep any Shop, 02 uſe any Trade within the City, was 
reſolved a good By-Law to exclude Foreigners, in Wag- 
goner's Caſe in 8th Rep. and the ]actice a attend 
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to that Reſolution at this Day. My Low, in Wag. 


tioned at firſt, this ſpetial Cuſtom returned, that no Per⸗ 
ſon not being free o the City of London, ſhall by any 
Colour, Way, oz Beans whatſoever keep any Shop, 02 
ule any Trade within the City ; and this Cuſtom. was ad: 
judged a good Cuſtom. in that Cale, to excluve- all Men 
not being free or the City. And my Low, in that Caſe 
the Cuſtom being adſudged-good, it is to be taken as Part 
of the Common; Law of England; and therefoze Fo- 


teigners may be excluded by ſuch a particular, Cuſtom, 


though by a By⸗Law without ſuch a Cuſtom they can⸗ 
not; and in. ſuch Caſe the By-Law is but in Affirmance 
of the Cuſtom, and is operative by the Cuſtom. The 
Subject is depzived of no Right 02 Liberty by the By⸗ 
Law, whereof he was not befoze depzined by the Custom, 
which is a Part ot the Common Law. But. mp Lord, 
if in Waggoner's Caſe: there had been no (uch (pecial 
Cuſtom returned, as the Root and Foundation ak that 
By - Law; with SubmiMon, the By⸗Lam to exclude Fo- 
reigners in Waggoner's Caſe, tho made by the Yayo, 
Aldermen, and Common Council in London, would have 
been ok no greater Fozce than thoſe ol the Taylor of 
Ipſwich's Caſe, and Norris and Stape's Caſe in my Lord 
Hob. fo2 then the Reſttaint ariſing from the By-Law 
only, ſuch By-Law would have contradited the General 
Law of the Realm, which a By-Law cannot, tho' a Cu⸗ 
ſtom map, and therefoze would have been void, as well as 
in thoſe Caſes of the Taylor of Ipſwich, and Norris and 
Stape's Caſe. . And my Lozd, ſuch a Cuſtom of excluding 
Foreigners is not peculiar to the City of London only. 
The Archbiſhop of York p2eſcribes to exclude Fozeigners 
from exerciſing the Trade of Dying within his Pano: 
of Rippon without his Licence, as appears Reg. 195, 


106, And the Cozpoꝛation of Weavers claim by Cuſtom, 


that none Gall intermeddle in their Art within London 
and Southwark, but thoſe of their Gtld and Fraternity ; 
and ſuch Cuſtom. was. adjudged good in the Caſe of the 
Cozpozation of Weavers verſus Brown, Croke, Eliz. 803. 
And mp Lozd, J humbly conceive it is no great Queſtion 
but By-Laws duly made purſuant to thoſe Cuſtoms, will 


be as kozcible, and the Subject as much bound and re- | 
ſtrained of his Liberty by them, as he is by the Law 
| hs ES | 
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in Waggorier's Caſe. And as to the Caſe of the Cham: 
berlain of London cited, and much relied on by the other 


been done by a By-Law in Exeter 92 Briſtol, o; any ater 


Side, my Lodd, if that Cale be examined, it will ap. 
pear- that the Mapoz, Aldermen, and Common Council 
did nothing moze by that By-Law, than what might have 


great Staple fo; Moollen Cloth; and the Reaſons of 
that Reſolution will hold as ſtrong fn thoſe Plates as in 
London; fo2 the By-Law in the Chamberlain of Lon⸗- 
don's Caſe, is not founded on any ſpecial Cuſfoni pecy; 
liar to London, but is made by Fozce of the general 


Cuſtom mentioned at firſt, by which they have Power ta 


make By-Laws ; and the Reaſon why that was relolben 


a good By-Law was, becauſe it was made fo? the better 


Execution of diverſe Statutes, oꝛdained fo2 the true 


making of Woollen Cloth, which is one of the piintipal 


Commodities and Manukackures of the Kingdom, But 
my Low, ſuch a By. Law as that, being fo? the better ex. 
ecuting the General Law of the Realm, and koz Pꝛe⸗ 
vention of Fraud and Deceit, would with humble Sub: 


miſſion have been as good, if made at Exeter 02 Briſtol, 


as it is in London, fo By-Laws fo the better Execution 


of the Law may be made fo2 that Purpoſe in the ſmalleſt 


Uillages in England; ſo that J humbly conceive from 


what J have ſaid, J may deduce this Conclufion. That 


when there is an antecedent Cuſtom in London, upon 
which a By-Law there is founded, which is not in ano- 
ther Place ; then a By-Law will be good in London, 

which could not be good in another Place; but when By- 
Laws in London are founded only on their General Power 
by Cuſtom to make By-Laws, and are not explanatozp, 
02 in Aſliſtance of a particular Cuſtom in London, as the 
Root and Foundation of ſuch By⸗L aws; then By- 

Laws in London can bind the Subjects there in no other 
Manner oz Degree, than they may be bound by By-Laws 
in other Cozpozations ; fo2 though the City of London 
be of great Antiquity, and hath many Puvileges and 
Advantages which were mentioned at large to your Low- 
ſhip by M2. Recorder; pet mp Lo2d, they have but a ſub- 


_ owinate limited Jurisdiction, and By-Laws made there, 


not founded on any particular Cuſtom, ate ſubjet to the 
ſame Rule of Law, as thoſe of any other Cozponation. 


8 Py 
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My Low, it cannot be pzetended that any particular 
Cuſtom in London concerning Hackney-Coachmen, hath 
- p2oved hard 02 defective; Hackney-Coaches in London 
are of late Ale, and there can be no Cuſtom concerning 
them; therefoze in ſpeaking to the By-Law now befoze 
your Lozwdſhip, J ſhall make only the general Queſtion, 
Whether oz no the By-Law in that Part of it, which J 
have opened fo2 the Licenſing. 400 Hackney-Coachmen to . 
dzive in the Streets fo2 Hire, and ſtand there in Ower 
to be hired 5 and fo2 the puniſhing and reſtratning all 
ſuch as ſhall ſtand oz dive there fo2 Hire unlicenſed, 
be good and warranted by that Bzanch of their General 
Power, by Cuſtom of making By-Laws in Caſes newly 
ariſing, which want Remedy. And my Lozd, J humbly 

conceive that this By-Law in the reſtraining Part of tt 
is illegal, and againſt the Right and Liberty of the Sub⸗ 
ject, Bekoze J lpeak to the main Difficulty of this Que- 
ſtion, J ſhall conſider two Things, which J ſuppoſe upon 
this Return will not be much controverted; The. firſt 
is, (Whether the Jmployment be a lawful Jmployment, 
ko; if it were not lawful foz any Man to be q Packney- 
Coachman, this By-Law could not licenſe 400 Hackney- 
Coachmen ; ko; a By-Law cannot make that lawful 
which by the General Law of the Kingdom is unlawful. 
Ik it be a lawful Implopment, the next Thing J ſhall 
conſider is, if a By-Law to reſtrain Hackney-Coachmen 
generally (ſuppoſing that had been the Caſe) would have 
been good ; and my Lozd, J ſuppoſe likewiſe that it will 
not be much contended, but that ſuch a Bp Law would 
have been vofd, fo2 ſuch a By-Law would have been df- 
rectly oppoſite to the Common Law, which leaves it law- 

ful fo2 any Man to exerciſe a lawful Jmployment ; and 

- beſides the Taylors of Ipſwich, Norris and Stape's Eaſe, 
which J have mentioned in the Cale of Pain and Haugh- 
ton in Roll, Tit. By-Laws 364. in the Cale of the Car 
men is full in Point: Foz there the City had made an 
Act of Common Council that no Carman within the 
City ſhould go with his Cart without Licence; and if 

any doth to the contrary, that he chould forfeit 15 8s. This 
was adjudged a void By:Law, becaufe in Reſtraint of 
the Liberty of the Trade of a Carman; and J do not 
lee what Difference there could have been in Reaſon be⸗ 
tween a By:Law to reſtrain Carmen generally, and a 
Cee 2 By⸗ 
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-By-Law to reſtrain Hackney-Coachmen. But my Lom. 
the main Difficuliy is till behind, and J ſuppoſe that it 


will be objected that the Hackney-Coaches' in themſelveg 
map be lawful, and @ By-Laiw to refirain them generally 


would be void; that yet notwithffanding when they grow 


into Numbers, and peſter the Streets, they become Nu- 


ſances by their Numbers, and therefoze a By-Law to limit 


their Numbers, in ozder to pꝛebent a Nuſance, is good; 


and that this was allowed to be done in a like Cale, in 
the Caſe of the Carts between Jenkins and Player. yp 
Low, it cannot be denied that a By-Law, made to pꝛevent 


. a Nuſance, is good; the By-Law mentioned upon the 


laſt Argument made fo2 the p2eventing the Uſe of an 


| Pot Pꝛeſs, as dangerous fo2 Fire, was reſolved good 


chtefly upon that Reaſon, as J humbly conceive ; (o a 
By-Laty to reſtrain Butchers and Chandlers from ſet. 


| ting ap in Cheaplide, 02 ſuch other eminent Parts of the 


City, map be good, becauſe ſuch Trades are offenſive, 
and may be apt to bzeed Diſeaſes ; and therefoze ko; Fear 
of Inkeckion, and fo2 the Sake of publick Decorum and 


Conveniency, ſuch Kind of offenſive Trades may be 


removed, and confined to Places of moze Retirement; 
and this is no moze in Effect than may be done by the 
Lo of the Market, fo) he map make Oꝛders fo2 the 


* Governing of his Market, and appoint Butchers their 


Stations in one Place, and other Trades theirs in ano- 
ther; and theſe Rules and Oꝛders being pro bono pub- 
lico, will hold good. But my Lozd, in theſe Caſes no 
Man is totally reſtrained from his lawful Trade oz Im⸗ 


plopment, and the By-Laws are equal and impartial, ebe- 
ry Man fares alike; and when the Law hath made no 


Diſtindion, but leaves one Man as free as another, a 


By Law in theſe Caſes does not reſfrafn this Freedom to 


ſuch only as will purchaſe a Licence, and pꝛohibit and 


puniſh all others as Dffenders. The Reſtraint here is 
only as to a Circumſtance of Place, which all Men are 


tyd to obſerve alike, by the Law of the Kingdom; tis 
as free fo2 one Man to be a Hackney⸗Coachman as ano- 
ther; the Law requires no ſuch Qualification as a Lt- 
cence, o: gives Power to the Mayo?, Aldermen, and 
Common Council of London to grant Licences. Now, 


my Loꝛd, fo: a By-Law to impaſe a Neceſity upon the 


Subject to take a Licence, which the Mapoꝛ and 3 
2 | 


FT a a | | — — — | 
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men have no where intitled themſelves ta, and which the 
Law hath not any where, J humbly conceive, enabled them 
to grant, 02: required the Subject to obtain, is fo) a By- 
Law to check and controul that Freedom and Liberty, 
which every Man hath by the Common Law of this Ring- 
dom, koz the exerciſing of a lawful Implopment: Be- 
ſides, my Loꝛd, this By⸗Law is to eſfablich rather than 
pꝛevent a Nuſance, foz where is it (aid in Law, that 
above 400 Hackney-Coaches in London will be a Nu. 
ſance, and under 400 will not be. a Nulance ; fo? ought ap- 
pears in Law, 400 may be a Nulance as well as 5 0; 
6co and ſo may 1, 2, 02 300; ſo that this By-Law is not 
to pzevent a Nuſance, but to define that Number to be 
a Nuſance, which by Law is indefinite. Mow fo2 the 
Mayoz, Aldermen, and Common Council of London to 
determine a Nulance to ſuch a particular Number, to be 
licenſed by themſelves, and to. exclude and puniſh all ſuch 
above that Mumber, as ſhall dive unlicenced, in (ſuch a 
Cale as this, where the Law is wholly undetermined to 
any Number, is nothing leſs, J humbly conceive than to 
_ aſſume to themſelves a legiflative Authozity, and to erect 
their By-Laws into ads of Parliament ; but it map be 
objeited that this might have been urged in Player and 
Jenkin's Caſe, in the Caſe of the Carts; but that notwith- 
ſtanding a By-Law to reſtrain them to a certain Mumber to 
be licenced, and to puniſh all ſuch as ſhould d2ive unlicenced, 
was ruled good in that Caſe. My Lo2d, the Caſe of the 
Carts is the great Authozity that ſeems to be relied on, 
fo2 the Suppozting the By-Law of the Þackney:Coach- 
men, and is mentioned in the Pꝛeamble ot the By-Law 
it ſelf. But J humbly conceive upon Examination, the 
Caſe of the Carts will appear very different, from this 
of the Þackney-Coachmen ; the Caſe of the Carts be. 
tween Jenkins and Player was in this Court; Paſch. 18 
Car. 2. upou a Return as this Caſe is; and upon that 
Return it was ſhewn that by the Cuſtom of the City of 
London, the Mapoz and Aldermen have Power to ower 
all the Carts and Carmen within the Citp; and that 
there were certain Oꝛdinances made, whereby the Power 
of oꝛdering Carts was given to Chriſt's Hoſpital, and 
that they made an Dwer that no one ſhall uſe his Cart 
within the City, without Licence of the (aid 1 
an 


a 
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and that there ſhall be but 400 Carts uſed within the City; 


and ik any Perſon not licenced ſhall uſe a Cart, he chall 


forfeit 40 8. to be recovered at the Sult ot the Chamber. 


lain, as in the pzeſent Caſe ; and then a Beach is ſhewn 


ok that By - Law, as is done here; and upon all this 


Patter appearing in that Return, it was reſolved to be 
a good By-Law ; and my Lo2d, the like had been re: 


ſolved befoze in another Caſe in this Court, in Hill. 14 
and 15 Car. 2. between Gavell and Casker, in the Caſe _ 
of the Carts, but the ſame Anlwer will ſerve to both 
Caſes ; fo2; my Lozd, in both theſe Caſes, the Mayo? and 


Aldermen intitled themſelves by ſpecial Cuſtom to the 


Power of owering all Carrs and Carmen within the 
City; and having ſuch a Power by Cuſtom, the By-Laws 
in both theſe Caſes aroſe and were growing out of the 
Cuſtom there ſet fozth, and are founded: on thoſe parti- 
cular Powers by Cuſtom : And the Carts and Carmen 


being by Cuſtom under the Power of the Bayoz/and 9t- 


dermen to be ozdered, tis reaſonable to believe that the 
By-Laws and Oꝛders of the Mayo? and Aldermen made 
fo2 the Dydering and Governing'of them, ſhould be bind: 
ing upon them ; and that the Carmen being under their 
Government, ſhould obſerve their Oꝛders. But my Lopd, 
with humble Submiſſion, theſe By-Laws fo2 limitting 


and reſtraining the Carmen, have not their Fozce and 
Operation merely in themſelves as By-Laws ; but as they 


ſtand returned in Conjunction with a Power by a partt- 
cular Cuſtom in the Mapoꝛ and Aldermen, of ozdering 
and governing all Carts and Carmen within the City; 


koz there, my Low, the By-Laws are only in Aid, and 
toz the better Dbſervation of the Cuſtom, and it is by the 

Cuſtom the Carmen are originally reſtrained, and not by 
the By:Law 3: It a By-Law ſingly of it (elf could have 


reſtrained them, the By-Law in the Cafe of Pain and 
Haughton, which J mentioned befoze, Roll, By-Laws 364. 
would have been reſolved good, which was reſolved other: 
wiſe ; the Fozce and Operation therefoze of the By:Laws . 
in theſe Caſes of the Carrs and the Carts, is from the 
Power the Mapoꝛ and Aldermen have by Cuſtom of go- 


verning and ozdering the Carts and Carmen. But in 


the Cale of the Hackney-Coachmen, there neither is 02 
can be ſuch a Power by Cuſtom of governing and w_ 
— — ing 
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ing them, lodged in the Papo; and Aldermen of the Ci. 


ty of London ; and theretoze this By-Law fo2 the Ower- 
ing and Governing them, returned befoze your Lowſhip, 


not being ſuppoꝛted by ſuch-a. ſpecial, Cuſtom, as was in 
thoſe Caſes, . but wanting the Foundation which thoſe 
By - Laws had, J humbly. conceive will be wholly diffe- 

rent, in Reaſon from the By-Laws. in the Caſe of the 
Carrs and Carts ; and that the Fozce and Operation 
of ſuch a By⸗Law as ours, is wholly from the By-Law 


it ſelf. And as the By-Law in the Caſe of Pain and 


Haughton, no ſuch Cuſtom of Governing and Dwering 
the Carmen by. the Wayoz and Aldermen appeating in 
that Caſe, was adjudged void ; ſo likewiſe in the Caſe 


of Player and Jenkins, it ſuch a ſpecial Cuſtom had not 
been there let fozth, that By-Law which is relted on ko? 


a Pattern fo2 this, would have been vold likewiſe ; and of 
that Opinion was mp Lord Chief Juſtice Hale, in ano- 
ther Caſe upon that very By-Law of the Carts, in this 
Court between Player and Brondnax. Hill. 23 and 24 
Car. 2. Some Pears after the Cale of Player and Jen- 


kins, where the By-Law above-mentioned of the Carts 
being returned, and the Cuſtom of Governing and Ozder⸗ 


ing them by the Mapoz and Aldermen ſet fozth, as was 
done in the Caſe of Player and Nis after the Cale 
had been ſpoke to at the Bar, my Loꝛd Chief Juſtice 


declared, that without a Cuſtom the By-Law had been 


bold, but by Cuſtom it might be good. My Low, J 
do not ſee what Difference in Reaſon there can be be⸗ 
tween the Caſe of the Carts, and this ok the Hackney- 
Coaches, The Makers of this By-Law themſelves took 


the Caſe of the Carts as a Warrant fo2 this of the 


Coaches; and if the Mapoz and Aldermen had, oz could 
have intitle themſelves by a Cuſtom to the Governing 
and Ozdering of the Packney⸗Coaches, as they did of 
the Carts, J do not ſee what Anſwer could have been 
given to Jenkins and Player's Caſe ; but their Founda- 
tion failing them, and there being no ſuch Cuſtom here, 
fo2 Dwering and Governing the Hackney-Coachmen by 
the Bayo2 and Aldermen of London, ag there was in 
the Caſe of the Carts; ff the By-Law in the "Caſe of 
the Carts would have been void without ſuch a Cuſtom, 
accozding to the Opinion of my Lord Chief Juſtice Hale, 


in 
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ſuch Number by a ſpecial Cuſtom, ko: the fole Owdering 


wards the Matter was ſettled in Parliament, but the 


in the Caſe of Player t and Brodneaux; by the _— Kew 


fon 11 the pzeſent. C iſe, there being no ſuch Cuſtom, this 


By Low, upon the Wbole Witter the Jurisdict on of 
the Mapoz, Aldermen, and Common Council, is but an 
inkerioꝛ fitted Jurfsdition, their By-Laws ate but pu 


vate Laws, and bind in the Mature of pzivate Laws, 
and cannot ſtand in. Competition with, oz derogate from 
the Common Law ol England ; their 'Cuſfoms' of ma. 
king By-Laws. being confirmed in Parliament, add no 


nem Uigoyr oz Power to them; they tannot make Bonds 
02 Covenants void, which are good in Law ; they cannot 
fuflix.a Penalty of Iinpziſonment, oz Fozkeiture ok Goods 


| by a, By-Law in London, moze than in other Places, 


The Implopment of an Hackney-Coachmen, J hurbly 
conceive muſt. be taken to be a lawful Implopment upon 


this, Reaſon ; and. being ſo cannot be reffrained generally, 
- Accoading._ to the Taylor of Ipſwich's Caſe, and Pain and 


Haughton's Cale, and reſtrained to a certain Number; in 


DOzder to pꝛevent a Nuſance they cannot be, unleſs it bad 
ͤppeared in Law, what Mumber will be a Nuſance, oz the 
Mapoz. Aldermen, and Common Council had fntitled 


themſelves. to a Power ok limitting, and aſcertaining 
and Governing of Hackney-Coaches, as they did in the 


Cale of the Carts; in the Caſe of the Carts. if no 
ſuch ſpecial Cuffom had deen ſhewn, that By- Law would 
have been void by the Opinion of mp Lord Chief Juſtice 
Hale, in the Caſe of Player and Brodneaux ; and there 


being no ſuch Cuſtom fn this Caſe of the Hackney-Coach- 


men ſet fozth, J humbly conceive this By-Law in this 
reſtraining Part is void, and lo no ſufficfent Cauſe ſhewn 
upon the Return fo2 the Arreſting and Impzlloning my 


Client; but that his Standing with his Coach unlicenced, 


in Oper to be hired, was lawful, and therefoze J hum⸗ 
bly pzay your Lozfhip that he may be diſcharged, and his 


Cauſe retained in this Court: Adjornatur ; and after- 


City never thought fit to ſtir 3 in it. 
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Beveſton and Huſſey; puis. 
20. T To a ſpecial:Cerdict'the Caſe was, John 


A ouch ſeiſed of Gabelaind Lands departible 
among Bꝛothers, had two Bzothers, Thomas and Wil- 
liam ; Thomas had aue Henry and Thomas; and this 
Thomas had Jſſue ta Daughters, who claimed all the 
Lands in Queſtion; William had aue Henry, and Hen- 
, bad Jflue, who claimed a Moiety' ok the Lands in 
Queſtion -accoding. to the Cuſtom ; the Queſtion was 
upon the ll of John, who. deviſed Part ol his Land 
to William and his Heirs'; and as to the Land in Que- 
lion, he deviſed it to Henry the Son ok Thomas and his 
Heirs, ik he live to Cwenty⸗ one Pears ok Age, and that 
the Mike ok the Deviſoz chalt have che third Part ok it, 
with a Rent out of other Lands; and ik Henry die be⸗ 
koze Twenty-one, then to the next Son ok Thomas, if 
he have any z and if he hade no other Son, then to Hlen- 
ry Son of William, and his peirs; but it Henry and 
bis Cife die, befoze Henry habe lived to Cwentp one, 
then he deviſes: all his Lands pzeſently to ſuch Perſons 
laſt named, as ſhall be his Heir, accozding as it ſhall hap- 
pen: Henry the Son of Thomas died without Jfſue be- 
foze Twenty-one, Thomas his Father having Iſſue Tho- 
mas, who had Jſſie two Daughters; and if Thomas 
the Bzother of Henry, upon the Death of Henry befoze e 
Twenty-one took a Fee, oz ik only an Eſtate / fo2 Life, 
was the Queſtion; if he took a Fee; then the two Daugh⸗ 
ters of Thomas ought'to have the Whole ; if he took 
only an Eſtate fo2 Life, then the Jfſue'of Henry the Son 
of William ought to have a 'Motety ; fo; William their 
Ozandfather was the Brother of John the Deviloz ; and 
Thomas being dead, and the Eſtate of Henry determined 
by his Death befoze Twenty-one, the Effate ought to 
delcend accozding to the Cuſtom to the Bzothers ; puis. 
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21. L. Arm upon a Jungment in; Cun Pall were the 
Lai as admmnfbt ato2 Frlicis Rainflam count. 
ed: again the Defenvane;: was be was. indebted” to the 
Plaintiff.ag admin iſtento; of FelinMinham in- zl. pro 
tant. denarjor. ſum. ejuſd: Quef. d minifftutbzsof Fe. 
in Bambam per ipſum Def ad uſum jipſius Queri ha Ad. 
mimittratq Felicis Bainham habit. & reept. &. Non aß. 
ſumpfit pleaned,: and a Curdict and Aung ment pro Quer. 
the Erro adigned! wan, that the Pibintiff had vetlatev 
as Wdiminiſiratox; of: Feli Bainhamfithat the Defendant 
was indebted to him ag-Abminiſtedtos of Feli Bainham 
Sc. ut ſupra, lo this Ation: is bought in the Nigdt 
Felix Bainham. and founded in the Pubity of his Elate; 
and the Honey recovered by the Judgment chan be Aﬀets 
_ bo the::Dedtg ok Felix Bainbham, fopconſtat de Records, 
that this Reraverg was in his Right, and nat in his ow 
Right 4 but the Plaint was general, and no Mention of 
kelia Bainham in the Plaint; and theretoe tt chalf be in 
tenden to he in his own Rigbt, and ſo: there is a Uari-⸗ 
ance between the Platnt and the Declaration, and there- 
kore this is Erra; it was anſwered, thas it was not 
 keceſſary fo name himſelf: Adminiſtratoz, and it is but 
Surplulage Vide 6E. 4. 1. und 22 E. 4, 1K. . fo2 the 
— Poney was: received: after. the Death ot the 1 teffate, 
9s 1f an. Avminiſtratop bring 'Trover of a Converſion in 
bis omn Time, there is no Herd to name himfeff'Admfnt- 
ſtratoꝛ ; ala a Caſe was cited, Where a Man counted 
upon ſeveral P2omifes; tome inade to hini in his own 
Time, come upon Conttacts fo: Goods and Wares ſold 
im the Time ok the Teſtatoz, and entire Dumages were 
given; and this held ta be godd, being ſeveral Times 
moved in tbe Time of Hale! Chief - Juſtice ;- the which 
the Court doubted ; and it was ſaid by Northey who ci- 
ted the Cale, that a Crit of Erro; was bzought in Cam. 
Scacc. the Court in the pꝛincipal Caſe ſeemcd all to think 
that it was Erro2 3 but adviſare vult; and after in Hillary 


Term following, the Judgment was reverſed, 
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22. ; 
I. dant pleads ſur fon aſſault; the Plaintiff re- 

plies, that the Defendant came into his; Houſe, and 
there continued after the-Plaintiff had deſired him to de⸗ 


part z upon which he commanded bis Wife to put him 


out of the Houle, quæ molliter manus 1 * the Defen- 


dant impoſuit, & hoc, &c. but does not lap, quæ eſt ea- 
dem tranſg. and it was ſaid that molliter manus impeſuit 


is a Juſtification to an Aſfault only, and not to a Bat- 
tery; but non allocatur, fo2 to put Hands upon any 
one againſt his Till, is a Battery; and ſo it is well 
enough as to a Battery, but not as to a Mounding; 


then it was ſaid, that this is not applied to the Trel. 


paſs juſtified in the Bar, as to ſap, quæ eſt eadem 
tranſgreſſio; non allocatur, fo. it being eodem tempore 
quo, it is well enough without ſuch a Concluſton, ko 
when they agree in the Time, ſuch Concluſion is not ne⸗ 
ceſſary z but if they vary, then it is neceſſary to ſay, quæ 
eſt eadem tranſgreſſ. 21 H. 3. 39. And ik the Battery 
be outragious, fo that a molliter manus impoſuit be not 

true, it ought to be ſpectally ſhewn, other wile it ſhall be 
a good Juſtification ; and a Traverſe in this Caſe had 
been ill, the Bar being ſufficiently confeſſed and avoided ; 
and therefoze it was adjudged a good Replication. 


| Quarn and Roe. 
23. T HE Plaintiff declared-in. Cobeuant, and the 


Defendant demurred to the Declaration, becauſe 
the Plaintiff does not intitle himſelf to the Aﬀion by any 


Paivity of Eſtate, fo2 a Fine was levied of a Reverſion 


to the Plaintiff and his Heirs, to the Ale of the Plain- 
tiff and his Hefrs ; the which is a Conveyance at Com- 
mon Law, and therekoze an Attoznment requiſite to make 
a Paſvity of Eſtate z and this not being chewn, the 
Action does not lie; to which it was anſwered, That at 
the Time of the Making the Eſtate to the Defendant, 
which was to commence me . Term in eſſe, this was 
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a tuture Intereſt, and therefoze no 


_requifite to mae a Puten; but in the Caſe ok a Gant 
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which the Plaintiff demurted, and it was adjuvitey 
Sabel, ad being argued by Serjeant Levitiz to! the 


kited by bim to bi fo 


Enggland, between Limerick and ald thdtinh 


— 


02 poſſible to be made by the Dekendant, koz he was no! 
in Poſſefſoff, and therekeze his Enate war not Ceveren 
krom the Reverſion, at the Time of the Levying of the 
Fine of tht Nevernon, ths which is luicientlÞ:cohveyen 
by the Fine as kd the Eſtate ; do char the Conuſee hag 
the Eſtate,” and this hill deſcend; thou Attomieng 


sf a Reverſi6i, thete the Eftite dees not paſs'till the 
Attommeit, n daten 'n Reveeſton's 8s a Reverſin 
cannot de gtünted onride by Way of Gtatic, in Nith 


2 TNEBT upon a Juvgment in k. B. the Defenbent 


| pleaded in Abatethent of the Action, @ Writ bf 
Etro pending upon this Judgment iti Cam. Scacc. to 


4 


> ald Sid. 2 


o 


36 4 6. 31. . 6, Were 
ited by him to bt fs reſvtved x ahb 4 Ente was cited per 
Dolben to be abjiidoned accofdingly in the Tithe of Koll, 
and after afficthed in Patiſdrtient bekoze all rhe Judges o 


bad been fttitk af, and Vaughan queſtioned it, pet ft hal 
been oktentimes fo ruled: And it was held i the Caſe 
of Danvers and Smith fn the Exchequer-Chamber, that 


luch Plea is not good in Bar, but good in Abatement ; 
but this Difference was not thought reaſonable. And 
Hole Chief Juſtice ſaid, if it was not fo2 the Current of 


Aiithozitieg econtra, it ſeemed hard to him that ſich an 
Action lies, to: the Writ of Etro) is a Superſedeas to 
ati Exectition, and therefoze part ratione it ought to be 
a Superfedeas td ill the Maps to cume at an Execution; 
und he cited the Cale of Read und Bearblock, where ü 

Man pays a Sectttity of an inketio: Mature, pending 


Tit of Erroz upon a Judgment on a Security of an 


bigher Nature; this was not a Devaſtavit, which chews, 


that the TUrit of Erroz had co totally faſpetived the Ef- 


fett of the Judgment, that it ſhall not have any alt” 
3 adds 


Attomment necefſary, | 


© with 


den but t | n6twithnandifig, " 05 U thi 
ſome Reiaänmte adjudged * Wa af ll "Fl 
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25. FYOUNT m n Aon tür Eaſe, 1566 10 
fluxus Aquæ currere conſuevit & debuit uſqʒ quen- 
dam fontem; Nc. und that the (ard Cen uted to over⸗ 
low, by Reaſon of the Runiithg of the tald Water into 
it; and khat the (Uater' which fo obrtflowed No the 
fuld cell, uſqve the 2 ok the 4 üled to run 
ro) the netefthry Ale of bis Houſe, ann ailebiced it it 
the Count 10 be an antient Houſe and to be in bis Pol. 
ton; and er thews, that Ade Dekenvunt hab vverte 
> are > ieh tifed to run into tht 
the Mat nt 
into it, and rati6ne inde the (aid Cen 


dig ging and — 11 of a Ciltetn, ſo that 


ln 


lot overfiots ; upon Not gu guilty pleaved, @ Uerdict was ko: 
the 1Slainbif; und it was thoved in Arrelt of wgnitht. Fit 
Becuuſe nd Termiaus 4 quo of the Str "the tohith wi 


ſald was as Htteffdty as 10 1 not al 3 fo? it is 


be havhg ewn, tht. the 
ciel; and 14 bavitig 


not hettfſaty in this Care: 
Otteam Was liked to tun t 


viverted it, When it woas it or (rieli, this is u 75 


it was ſaid at the Bar, that the Terminus was hecemary, 
otherwiſe the züty £64ld not now, that there was fuch 
a Curtent, if it be not fhewn ; but ßer Curiach, this 
< ht to habe been in Pꝛook, but it ts not matetial attee 
letoitt. Sevvridly, Jt is not alleöged that it Uſed to 
ho %e; non aff6catur, (62 cnfuevit & debuit is (iffict- 


ent; and fo2 this he cited 1 Cr. 500, 575. Palmet 292. 


_ Thirdly, Mo Att of Diverſion is alledged, fo2 it is not 


lufficient to ſay, that he had diverted the Current, but he 


ought to ſhew luch an Act, which was the Cauſe of the 
Diverſion, which the Court might adjudge a ſufficient 
Cauſe; non allocatur, fo2 Raſtall 441. 3 Leon. 13. ſuch 


general Allegation ſuffices, 4 Rep. Lutterell's Caſe ; and 
after it was adjudged fo2 the Plaintiff, and that the 


Cone was good after a Uerdif, though it might have 


been 


out ut 


ell, did not ruf 
lat a Tinie did 


afth it is not makertal kom whence it komes; tb whith 
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been in a better - Manner ; kz it was not alledged;: that 


the Mater had uſed to run from the Mell to: his Houſe, 
fo cettainly as it might have been; but all thele Things 
ſhall be intended to be proved upon Evidence, and lo alded 


by the Gerdict. 


Sich ad Wood. 


26. «P H * Defendant libelied in. the Sen 1 


-againſf Smith, fo; theſe TUows, vou are a 


Rogue, and à Raſcal, and a Whoremaſter, and the So 


of a perjured Affidavit Bitch, upon which the Defendant 


there moved the Court foz a Probibition.,.. Firſt, Becauſe 


the Mozds are. Moꝛds of Heat and Stolding, and da 


not concern a ſpiritual. Thing; as ik he had. called him 


Schiſmatick, &c. and they are accoupled with Rogue and 


Raſcal, Kc. non allocatur, fo Whoremaſter is an Offence 


puniſhable in the Spiritual Court, and a Scandal ag much 
as to call a Woman Whore; and though it is ſettled at 


this Day, that a Pꝛobibition ſhall not go, where the 
Suit is fo2 calling a Woman Whore, except it be in 


London, o; anp other Place, where a Cuſtom for carting 


is ſuggeſted ; and it appears either in the Libel oz by 
Affida vit, that the Moꝛds were ſpoke in London; ſo it is 
the ſame Reaſon, that fo2 calling him Whoremaſter the Suit 
ſhall be in the Spiritual Court, Secondly, Jt was ſaid, 

that the Cows were ut ſupra, vel eis ſimilia, the which 
is uncertain, and therefoze a Pꝛohibition ſhall go; non 


allocatur, fo2 this is the Fozm fn the Spiritual Court, 


though in our Law ſuch a Declaration would be ill, and 
the P2ohibition was denied per totam Curiam; and the 


Court laid, that they would not encourage defamatol 


| Cows. | 
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25 goon fold to another fo many 07 tu Eaſt- 


India Stock, if the other approved of his Bar- 
gain, and demanden it dre tenus; of by Note in Writing 


left at the Eaſt-India Houſe, befoze ſuch a Day, and 
pleads. that be demanden it ore. tenus, and by-Mote 
in COrittitg at the Eaſt-Ingiz Houſe, the Defendant had 
nat tratisferred it, Le, upon which the. Defendant-der 
red, and objected that licet the Rote in Writing oug 


to be lekt at the Eaſt- Indi ja-Houſe, pet the . ile Peng te- 


nus could not be left thore ; and therefoze the Demand 
ore tenus ig hot reſtrainey to the Faſt. India Houſe, but 
ought to be perſonal, and left at the Eaſt-India Hou 
ſhall be applied to. that which might. be left there, whic 
is the Demang, by Note in Writing ; but after being 
twice moved; ft was adjudged fox the Platnrif, the con- 
Cant t N an 0 fition of re, en. 


f 


- Hillman and Uncle. OY} 
10 I quare. ug fregit, Cc. ache Defen- 


dant pleads, that the Treſpaſs was done by him 
and Jane Rowland; and that after the ſaid Treſpaſs, it was 


accorded between. the Plaintiff, and the ſaid Jane, that 
the ſaid Jane ſhall abate-14 s..due-to-the ſaid. Jane, from 


Edward Father' of the Platutiff, in Satigfattion of the 


ſaid Treſpaſs, and .avers that the ſaid Jane had abated the 
faid 14 8. &c. and upon this the Plaintiff. demurred: 
Firſt, Becaule it is a. Thing to be done koz the. "Benefit 


Secondly, Becauſe. he ſaid, that ſhe had. abated. the {ai 


ok a third Perſon, and therekoze the Accowd not 1100 
14 8. and not ſhewn how: . as to the. firſt. Exception the 


Court was econtra, fo; it being in Diladvantage ak one 
ok the Treſpaſſers,, and made at the Requeſt of the Plaln⸗ 
tif, though it be ta a third Perſon, it is. well enough; 
but as to the ſecond. Fault, the Court held the Plea to be 


Ill, fox he .cught ta have hen how the had abated the 


148. ag to ſay, that the Father of the .Plafntiff owed 
km lo much, and had pafd him but to much, o that 


the 
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. 14 s. be deducted and abated out of it z and to 2 
that ſhe had abated. generally, as t is pleaded here, is 


fncertain and ill, &c. and — nn in the fol- 


MN L Term, . tum o) 2501008 02 me? nen , . 
| George ant an 25 306 
29. T "Kelp for enting ot "his, ba ond raking 


. . of a. Silver Tankary,.&c.. the Defendant pleas 
a ſpecial Juſtification, (il. quoad., vi & armis nee non to- 


tam tranſgreſion prædict. prater intrationem domus prz- 
dict. & Ke nend Canther prædict non culp. & 
quoad reſiduum tranſgreſſ. prædict. actio non, quia dicit 


quod diu ante tempus quo, 1. eodem tempore quo Guliel- 


mus diyina providentia Cantuariæ nuper Epiſcopus,, fuic 


ſeiſit. de manerio de Lambeth cum pertin. in Jominico 
ſuo ut de feodo in jure Eccleſiæ, ad quod ipſe & omnes 


illi quorum ſtatum, &c, in manerio predict. cum pertin. 


babuer. & tempore tranſꝑreſſ. fieri ſuppoſit' habuit viſum 


francii plegii, & omnia quz ad viſum franci plegii per- 


tinent, tenend. infra præcinct. manerii predic. quolibet 


anno intra feſtum beatæ Mariæ Virginis & feſtum Sti. 
Johannis Baptiſt. coram Seneſch. Dni. Maner. predic. pro 


tempore exiſtent. a tempore in cujus, &c. & dicit quod 


ad viſum franc. pleg. prædicd. Archiepiſcopi manerii ſui 
prædict. tent. apud Lambeth die Veneris odavo die Maii 


anno, &c. and lo ſhews a Pzeſentment of the Plaintiff 


by the Jury foz a Nuſance, and an Amercement, and a 
CUarrant to the Dekendant to diſtrain, 8c. which was 


thzoughout accozding to the Pꝛecedent in Raſtall's Entries 


606. upon which the Plaintiff demurred, and diverſe Ex- 
ceptions were taken to this Plea, Firſt, Quia cotam 
tranſgreſſion. prædict. præter, &c. includes the hole; 
and then to ſay, quoad reſiduum, fs double, and to anſwer 
that with a ſpectal Plea, to which he had pleaved Non 
cul. befoze ; but to this it was anſwered, that the Præter 
is an Exception out of the Totam tranſgreſſ. and that 


phich comes under the Præter is not included within the 
otam Tranſgreſſ. and there being one Part excluded, and 
not anſwered by the Plea of Non culp. this will "be a 


Refiduum, and the (peclal Iufification will go to it. 


" Secondly, 


— 2 * — — — 


Tem. Mich. 3 Will. & Mar. N. B | 


393 


Secondly, It is ſaid, Nuper Epiſcopus Cant. and after it 
is ſaid Archiepiſcopi prædict. where he was not namen 
archbiſhop befoze ; non allocatur, fo2 the Court will take 
Notice that the Biſhopzick of Canterbury is an Archbi⸗ 
ſhopzick, and that he is an Archbiſhop, and will direct 
their Writs to him accowdingly. Thirdly, Jt was ob- 
fected, that the Leet is ſaid to be held apud Lambeth 
prædict. but it is not alledged to be infra precinct. maner. 
prædict. and the Court did not ſeem much to regard this 
Exception, fo2 it was ſatfd that the Leet being alledged 


to appertain to the Mano? of Lambeth predia. to be 


held infra præcinct. maner. prædict. and it being allenged 


to be held at Lambeth prædict. the Court will not intend 
this to be out of the Pꝛecinct of the Manoz; but per 


Holt Chief Jaſtice, he ſays, that he has a Leet, but he 
does not ſhew the Bounds and Limits of his Leet, oz 
over what Perſons the Leet has Jurisdiction, as to ſap 
de reſidentibus & inhabitantibus infra Maner. de Lam- 
beth, &c. ko the Leet map extend into one Mano}, oz 
within four oz five Manoꝛs; oz there map be ſeveral Leets 
within one Banoz, and therefoze he ought to plead the 
Bounds of his Leet certainly, and alſo he does not ſhew 
the octavo die Maii to be inter feſtum Annuntiationis 
_ Beatz Mariz & Feſtum Sti. Johannis Baptiſt. and fo? theſe 


Faults it was adjudged fo2 the Platntiff : Nota, this 


was pleaded accozding to Raſtall ; but the Court ſaid, 


that there were as many Faults as Lines ; this not⸗ 
withſtanding, 0 510 


The King werſ. St. John's College in Cambridge; 
1 devant & puis. 


30. + HIS Dap the Solicitor argued upon the Return 


of the College to the Mandamus ; and he ſaid 

that here they have returned, that Non conſtat to them, 
that the ſeveral Perſons named in the Mandamus had not 
taken the Paths, &c. to which he ſaid, that they being 


the Perſons appointed to adminiſter the Paths, they 


babe Conuſance if they had taken the Daths oz no; and 
as to that Part of the Return, where they ſhew, that 


they have a Viſitor ; and that by the Statutes of the 
College, they habe Power to expel fo2 theſe particular 


Eee | Cauſes, 
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Cauſes, & non pro aliis ; be ſaid, that this went to the 
Legality of the Krit it ſelk, and to the Power of the 
Court to grant ſuch a Writ ; and when they have heath 


their Objctions to theſe Points, they would give them 


an Anſwer z and as to the Statute of Magna Charta, and 
ok E. 1. and the other Statute mentioned in the Return, 


the Ac had appointed, that if the Party do not ſuch a 
Thing, that he ſhall be ipſo facto depaived, and lo the 
* Manner of pꝛoceeding is directed by the Aﬀ it (elf, the 

which is a Judgment of it ſelf : As in the Caſe of a 
Parſon who did not read the Articles, he ſhall be ipſo 


he admitted the Statutes to be fo ; but ſaid, that here 


facto depzived, and the Patron may.pzeſent to the Church, 


and a Sentence of Depzivation not neceſſary ; and ſo in 


this Caſe the Fellows are ipſo facto depgived without the 


: Sentence of the Pyeſident oz Uiſitoz, by the erpreſs 


Wozds of the Ack. Shore argued in Maintenance of the 
Return, and ſatd, that if the (Urit was not a legal 
C(Urit of Mandamus, oz that if it was a legal CUrit, if - 
it was not to be direfted to the Pyeſident and Fellows, 


but to another Perſon ; oz if it was to be Direited ta 


them; pet ik they have alledged in the Return a ſufficient 


Matter of Excuſe, that then the Return will be good, 
and the TUrit ſhall be quaſhed ; the Mrit ſuggefis, that 
ſuch and ſuch were elected to be Fellows, and then ſhews 


the Act of Parliament of 1 Will. & Mar. &c. and then 
furmiſes, that the Perſons there named had not taken 


the Dath of Allegiance, &c. accoding to the ſaid Act; 
and that this notwithſtanding, that the Pzeſident, &c. 


permits them to remain, and continue there in the Col- 
lege. and to take the Pꝛoſits and Benefit of their Fel 

 lowſhips, &c. therefoze the TUrit commands them to exr- 

pel and remove the (aid Perſons from the College, & qua- 


liter hoc breve, &c. be executed nobis certificetis ; and he 
ſaid, that they had thiee Things to alledge in Excuſe : 


Firſt, By Wap of Non conſtat, whether they have taken 
the Paths oz no, fo2 Nihil notum eſt judici quod notum 


non eſt in judicio; and he ſaid, that by the Act of 1 Will. 
& Mar. they were to take the Daths befoze ſuch Perſons, 
befoze whom they ought to take them by the Statute of 
7 Jac. and this was befoze the Pꝛeſident of the College; 
and alſo two Juſtices of the Peace, of which one ſhall 
be of the Quorum, might require them to take the 9 


E 
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and they migbt have taken ehem in Chancery, ox here in 
the King's Bench, and many of them have ſo done, and 
therefoze Non conſtat to the Pꝛeſident, &c. but that they 
had taken the Daths ; and ik ie Pꝛellvent, Kc. ought to 
remove them, and they do not, the QUiſito? is the Perſon 


who otght to inquire in this Caſe of the Megieck, and 


the Mandamus ought to be directed to him, -fo2 he ts 
the Perſon who ought to puniſh- this Meglet, and this 
is a Power incident to his Office of Uiſito2 ; but that a 
Mandamus does not lie; for as a Mandamus does not lie 
to reſtoze a Fellow ok a College, who is wꝛongkully ejet- 
ed, where there is à Uiſitoz, who map redzeſs it, and to 


# 


whom it is pꝛoper to teſozt, as has been reſolved in 


Dy, Widdrington's Caſe, Dy. Patrick's, and Dy. Robert's 
Caſe, &c. lo a fortiori, a Mandamus does not lie to e- 
ject a Fellow, who is wzongfully continued, but the Way 


is by Complaint oꝛ Appeal to the Uiſitozz and as to the 


Mandamus in Ryley, pl. parliamentary that was by 
the King in Parliament, in Anſwer to a Petition, and 
ſo in the Nature of an Act of Parliament, and that no 
Mandamus fn Ryley was iſſuing out -of this Court : And 


he ſaid, the Intent of the Act of 1 Will. & Mar. was 


not to give any Authozity to this Court, which was in 
them by the Stat. of 25 Car. and the other Statutes, but 
left Things in ſuch plight, as they were upon thoſe Sta- 
tutes ; ſo that if the Parties concerned would take ad- 


vantage of the Uacancy, they might, but it was not the 


Intent of the Act to compel them, no moze than of the 
Statute of Queen Eliz. to compel a Patron to preſent a 


Clerk to a Church vacant koz not reading of the Arti- 
cles; he might pzeſent to the Church if he would; but if 


he did not pꝛelent, no Mandamus was ever granted to 
_ compel him; ſo here the aſter and Fellows might ſup⸗ 
ply the Uacancies, if they would; but ff they did not do 


it, they ſhall not be compelled, but the Uiſitoz may do it, 


and therefoze the Mandamus ought to be direfed to him; 


koz another Reaſon alſo ; the Mandamus does not lie, fo: 


it is againſt Magna Charta, and the other Statutes men- 


tioned in the Return; fo2 he admitted that they had a toz- 
tious Poſſeon, but pet they are in Poſſeſſion ; and they 


not being Parttes, o2 having a Day in Court, to anſwer 


0 maintain their Poſſeſſion upon this Mandamus, they 
ought to have ay Dppoztunity to come and dekend their 
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Poſſeſſion, tox the Statue-of Magna. Charta intends. al} 
Poſſeſſions, toxtious as well as legal ; and therefore it a 
Church becomes paid, fo2 not reading af the Articles, 
in 


and the Potron preſents, and his. Clerk is admitted, in 
ſtituten and induced; the firſt Clerk may not be put out 
of Poſſeſion,- but by a legal Courſe, as bp Ezectment, 
&c. and ik he comes in, and p2oves-that he had read the 
Articles, 02 gives other ſufficient Anſwer, be ſhall con, 
tinue in Poſſeſion, and the Juſtitution and Juduition of 
the other is void ; and (o it was in the Caſe of Dy, San- 
croft Arehhiſhop of Canterbury; he continued in Poſſeb 
ſion after the Time elapſed ke: taking the Daths upon 
this Statute, upon which an Information of Intruſion 
was bought, by which he had an Dppoztunity to come 
ond anſwer, if be had aliquid to ſay, and ſo ought to be 
done in this Caſe : And further, the-Paſter and Fellows 
are not obliged to obey. this Mandamus, fo; they being to 
remove and expel the Perſons named, this is moze than 
is commanded by the At; fo2 the Att lays onlp, that their 
Fellowſhips ſhall be void, but does not ſay, that the Ma» 
ſter and Fellows ſhould remove and expel them, but it 
remains at their Mill, if they will take Advantage of the 
Uacancy 02 no, and it is caſus omiſſus in the dd; and 
therefoze they not being in the At, they cannot be command: 
ed by a (Urit to execute the act; fo2 the TUrit in this 
Cate cannot command moze than the At commands: And 
as to the.TUrit, the [Urit is ill in Fon, it being a pe- 
remptory Mandamus ; and fo he took the Exception, which 
2 here at firſt; and pꝛaped that the Writ be 
qnathed, 5 ape. e Do g.ph of al 
The Court ſaid, that the Maſter, &c. could take No- 
tice, that they bad taken the Daths requiſite upon their 
AdmiQon, but would not take Notice that they had not 
taken the Oaths requiſite fo2 their Continuance ; ſo that 
it is plain, that they would know but what they pleaſed ; 
but Holt Chief Juſtice (aid, -this is a publick Ad, of 
which all Men ought to take Notice, and therefo2e the 
Maſter, &c. ought, as a Patron ought- ta take Notice 
ok a Gacancp upon the Statute of Pluralities; and if he 
does not, Lapſe will incur ; but at Common Law, this 
was at his Election; and he ſaid, this is an Act which 
erecutes it ſelf, fo2 it is a Judgment and Declaration of 
a Gacancp, and by it their Fellowſhips are void, wy 
2 


\ 


Term. Mich. 5 Will. & Mar. R. B. 
aut Sentence declaratory od mation : And as to-thekr 
taking the Oaths befo2e a Jultice of Pence, &. this 
was not qustemm Fettows, Ut onlp by Aittue dt the 
authozity which everp Juſtice hs to tender che Dachs to 
Perſons whom they ſuſpect, &c. but quatenus Fellows 
they ought to take the Daths in their Colleges, and as 
it leemeth, not elſewhere ;. and therefoze it was inſinuated, 
that all thoſe who- Hirve (Wn elſewhere, have miſtaken 
the Intent and Meaning of the Act, and are under Dan⸗ 
ger of the Law; fo2 he (aid, that thoſe. Fellowſhips are 
in the Mature of padblick Offices, in which the Govern- 
ment is concerned, and hade a publick Truſt annexed to 
them, fo2 the Education of Youth; and therekoze they 
are in Danger of the Penalties of the Statute, ok 
which they ought to take Care. Curia adviſare vult; 


ln 


Griffin and Harriſon. 


31. T Ovenant by the Aftignet of a Term, againlt the 
_ firſt Leſſee, in which he covenants, that the 
Plaintiff (hall enjoy free and clear of all Incambrances, 
and ſaved hatmleſs,: aud indemnified fron all Arrears of 
Rent, and aligns fox Beach that 64 l. Rent was arrear ; 
and that he had defire the Dekendant to pay it, and he 
did not do ltd; the Defenvaiit pleavs that as to 60 1. 
Part of the (ſaid 64 |. that he Had left it in the Hands of 
the Plaintiff, ei intentione, that the Plaintiff ſhould pay 
it to the LeNo2 ; and as to the 4 1. Reſidue of it, that he 
had paid it himſelf to the Leſſoz, &c. to which the Plaiu⸗ 
_ tiff demurred, becauſe ea intentione ad ſolvend' is incer- 
tain, fo2 his Intention is not a Thing iſſaable ; non al- 
locatur; fo) he might reply Non reliquit modo & forma; 
and upon this Iſſue might be joined, and upon this Jſſue 
he might give in Evidence any Matter to pꝛobe his In⸗ 
tention; and it was ercepted to the Declaration, becauſe 
no Damnification was ſhewn ; koz it is not like to a- 
Condition of a Bond bꝛoken, koz there is a Damage im- 
mediately by the Parties being ſubjet to the Penalty; 
but it is otherwile bere, till an Action bzought, * 
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J. IN an Adion ſur Caſe, "the Plaintif baer "RY 


fireſs taken, 0N other Damage accrued : and Roll, Tit 
Condition, Cooper and Pollard, 433. wag cited, which 
was the lame Caſe in Effed ; and err 2 W er 
een upon: * _ \Weaton $54 5 


Ny Pearſon and Garret. 


by a- Cuſtom within London, if any Man gives 
a Bill fo2 the Papment of a Sum of Boney v, -&c, 
that he ſhall be bound, dec. and ſhews a Mote in which 


the Defendant aſſumed- to pay 30 Guineas, when he 
thall be marrien to ſuch a Woman, &c. and the Defen- 
dant demurred to the Declaration; and the Court ſeemed 
to be ok Opinion, that the Cuſtom was ill, and not 


like to a Cuſtom koz Bills of Exchange, fo2 there the 
Cuſtom ought to be peciſely alledged to be inter com- 
mercium habentes, and this is fo2 the Benefit of Trade; 


and it was urged, though one of the Parties be not q 3s 


Merchant; yet the negotiating of the Bill, and indoz- 
ſing of it, is a Trafficking ſufficient within the Cuſtom, 
as it was held in the Caſe of Witherley ; and though it 


was urged by Levinz that a Note without Conſideration _ 


map be good by Cuſtom, as well as a Bond without 
Conſideration is good at Common Law ; yet the Court 
was not of Opinion with the as but erer 1 


En and after. 220 it to be ll. 


. re 
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Waples and Baſler. 


33. IN an Action ſur Caſe the Plaintiff thews, the Cu- 
I ſtom of the Pariſh of D. to be to pay Tithes of 
Milk in ſiifh a Banner, and Tithes of Pigs in ſich a 
Manner; and that the Parſon of the-Patiſh had uſed 

to keep a Bull and a Boar, ko; the Increale of the Cat- 
tie and Swine within the Pariſh, and ſhews quod opus 

fait of a Bull at ſuch a Day, and that the Parſon did 
not find one, &c. ad damnum ipſius Quer. and the De⸗ 
fendant demuered to the Declaration ; and it was objeck⸗ 
ed, that if the Parſon be chargeable in this Caſe, quod 


fuit vel ratione of a Cuſtom, oi a Pzeſcription ; fo; it 


is a Charge againſt commoni Right ; and if by Cuſtom 


Preſcription. fox that which may not tommence by Gait 
to the Pariſhioners, cannot commence by Pzeſcripttort, 
and the Jnhabitants of a Parich are not capable of a 
Gant; and he cited 6 Rep. Gateward's Tale ; and here 
no Cuſtom fs alleyged, fo2 though there is a Cuſtotn koz 
Payment of Tithes, pet it is not ſald quod in conſide- 


ratione inde the Patſon hav uſed & debet to ketp a Boat 


and a Bull, fo2 this might aid him; but here he ſays 
only, that the Parſon had ulen & debuit to keep, 8c. 
alſo he does not alledge any ſpecial Damage fo; Default 


this ought to be ſpecially ſhewn ; and it may not be by 


e ws 8 eel 


of the Bull, but only ſays quod opus fait, &c. and where 


ſuch a Default is, and no ſpecial Damage to a particular 
Perſon, a particular Pet on may not have an Action, 
_ fox then edety Man might have an Action, as well as 

ſuch Perſon, the which Multiplicity of Suits and Uera- 
tion the Law will not permit; and koz this William's 


Cale, 5 Rep. was cited; and to this the Court ſtrongly 
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Gale and Till. 


34. T JF PON a Motion fo a Direction to 92. Aſhton 
to tax Coſts, the Caſe was, Judgment wag 
given againſt an Executoz, who bꝛought a TUrit. of Ex. 
ro, and the Judgment was affirmed ; upon which the 
Mueſtion was, if he ſhall pay Coſts in the TUrit ok Ex. 
ro2, upon the Judgment being affirmed, and ruled per Cy. 
riam that he ſhall not pay Coſts ; and it is not like to the 
Caſe of Trover bzought by an Executo2, where he ſhall 
pay Coſtg upon a Nonſuit, fo; there he is not obliged tg 
name himſelf Executoz; but here the Writ of Erroz ig 
only as Exetutoꝛ; and if the Judgment had been reverſed, 

and Reſtitution made, the Money, 8c. reſfo2ed, had been 
 Aﬀets, and the Courſe has always been accowdingly, that 
he ſhall not pay Coſts, the which is the beſt Expoſition of 
a Statute ; and the Court demanded what Difference there 
was between an Executo2 not being bound by the Statute 

of 3 Jac. to find Bail upon a Crit of Erroz, and to 
pay Coſts ; to which it was anſwered by Northey, that 
if he ſhall find Bail, this will be to pay the Condemna⸗ 
tion; and though there will be no Reaſon to compel him 
to pay the Condemnation out of his own Eſtate, but it 
may be reaſonable to compel him to pay Coſts, foz the 
Uexation and Delay which he has given to the Plaintiff ; 
ſed non allocatur, fo that which the Executoz has done, 
was accoꝛding to his Duty, to exonerate himſelf, and the 
Cſtate of the Teſtatoz of a Judgment, and there is no 
Difference between the two Caſes of Bail and Coſts; 
and therefoze it was ruled after Deliberation taken, and 
the Queſtion being twice debated, that he ſhall not pay 
Coffs; and 2 Cr. 361. in the Caſe of Barret and Winch- 


3 ned to be ruled accozdingly upon a Nonſuit ; and 
1 od 88 


YE ey Saunders 
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Saunders and Johnſon 


3s. N action of China was hugh by the be 


| rald Painters, & pro quolibet & ſingulis eo- 
rum, that they ſhould bying their @lozk to ſuch-a Place, 
aud that there ſuch CUozk ſhall be done, and that the 
Money paid fo2 ſuch Mo, when it ſhall be received, 
ſhall be bzought to the afozeſaid Place, and divided be: 
tween them, in certain Parts and Pꝛopoztions; and be: 


cauſe one of the Covenantozs did not bing his WMozk 


to the Place afozeſafd there to be worked, the others 
bought an Action of Covenant againſt bim, and Judg⸗ 


ment being by Default, and a Writ ok Enquiry of Da. 


mages awarded and returned, it was moved in Arreſt, 
becauſe the Covenant is bought jointly, where it was 
a ſeveral Covenant, and therefoze till, accowing to the 


Rule of Slingby's Caſe, 5 Rep. 19. and here the Da. 


mages being in the Piace of the Pꝛoſit, which they 
ought to have fo2 the Mok, as ſuch Pꝛoſit had beep 
ſeveral, ſo their Damages ought to be fo likewiſe ; non 
allocatur, fo2 the Action is kounded upon the Monk not 
being bzought to the Place appointed fo2 it ; and in this 
Part the Covenant is joint, koz they all have an Inte⸗ 
reſt and Right jofntly, that the Cozk hall be bzought 
there in oder to be done; and though the Mozds of 
the Covenant are ſeveral, yet the. ſubſequent Matter 


and Jntereſt being jolnt, the Covenant hall be joint 
allo; and therefoze the Action here being joint, it is well 


brought ; and after being twice moved, Judgment was 
giben fo2 the e 
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Fuller r 


36. N Replevin, the Defendant avowed and ſhewed, 

that A. B. was ſeiſed in Fee, and made a long 
Leaf? rendzing Rent, and conveyed the Reverſton to the 
laintiff, and fo2 Rent arrear he diſtrained; the Plain. 
iff replies, that A. B. was ſeiſed of one Moletp, and 
C. D. of the other, befoze this Leaſe; that C. 55 died 


ſeiſed of the one Molety, and this deſcended to hig 


Son, and that the Plaintiff had conveyed the other 


Moiety to J. D. by Leaſe and, Releaſe, and traverſes 
9 4 hoc, that the Plaintiff was ſefſed in Fee ad ali- 
quod tempus after the ſaftd Conveyance, &c. upon which 
the Avowant demurred, becauſe the Plaintiff made no 


| Title to himſelf; and the Traverſe was lll taken, fas 


he .ought to have traverſed abſque hoc, that A. B. was 
ſeiſed in Fee tempore dimiſſionis; and of ſuch Opinion 


was the Court, and adjudged fo? the Avowant, niſi; pet 


bere the Plaintiff had confefſed and avoided oe * 
made by the Avowant. we | 


25 | Thompſon and  Ux' werſus Trevanion. 


37. D Uled upon Evidence, that a Mayhem map be 


given in Evidence, in an Ackion of Treſpaſs 


ok Aﬀault, Battery, and CUounding, as an Evidence 


of Mounding per Holt Chief Juſtice ; and in this Caſe 
he alſo allowed, that what the Mike ſaid immediate upon 


the Purt received, and befoze that ſhe had Time to de- 


viſe 02 contrive any Thing fo2 her own Advantage, might 
be given in Evidence ; Quod nota; this was at Niſi 
prius in Middleſex foz wounding of the Cite of ” 


Plaintiff, 


Anonymus 


jb 'PON | inthe of a Pub, one Part was Labtec 
to belong to the Maſter, and the other two 
Parts to the Owners; the Maſter dilpoleg of one hun- 
ded Cheſts ok Lemons to A. B. koz to be ſold, they 
being bona peritura, and after bzought an Action of 
Account againſt A. B. and upon Ebidence at .Guildhall, 
a Mariner was allowed to be ſwozn, though it appeared 
that he was to have a Share of the third Part of the 
Maſter; fo2 per Holt | Chief Juſtice, the Maſter is ac- 
countable to the Mariners fo2 their Share ; the which 
they ſhall recover of the aer, Wear he recovers in 
N 9 Acton 0 no. 5 


T he je King gr Cüeen ry Rachel Taylor. 


29. I an Jndictment of Perjurp befoze Holt Chief 
aſtice at Guildhall, ruled upon Evidence ; Firſt, 
That We the Perjury be alligned in an aladabit 
made at Serjeants- Inn; pet it is good if it be in Cheap - 
ſide, 02 any other Place within the ſame County. Se- 
condly, That it ought to be proved, that the Aﬀidavit. 
was read, and uſed againſt the Party, fo2 without uſing 
it, the bare Making of an Aﬀidavit without pzoducing 
and uſing it, will not be ſufficient, Thirdly, Though an 
_ Affidavit cannot be read in Evidence, ke if the Party 
who made the Aidavit be [wom and gives Evidence, his 
_ own Aﬀfidavit may be read againſt him; and this is al- 
_ lowable to vw, in what he contradicks himiele | 
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40. IN a Trial at Nik. 
IQ Sanriders au Attamey 
ture ok Agreement berween a Sheriff and 
Sheriff, being "p20 
tween them; be was not compeiled to viſcove! 
ter of it, though de was nat a Counſaltoz 4, and per 
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Anonymus. 
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Holt Chief Juſtice, i ſeeing. ta be the ſame 


Srivener; and he cited. a Cate twhe 
ee een Cie Wot” eee 
edit adviſamentuni being pleabed, Canvenances made 
by the Avvfce of a Scriviner en 10 uſed; 
was allowed to be godd Evidence upon this ef 
he is a Counſel to a Man, with whom he will adviſe ; 
if he be inſfruted and educated in ſuch a 
otherwiſe of a Gentleman, Parſon, &c. 
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being te 


Anonymus. 


biſcober the 
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ndꝛed and refuſed, 
his Jſlve ; fo2 


rs upon a Covenant 
iſe, & ae non 


y of Pꝛadice, 


4. A T Guildhall in an Action upon the Caſe upon 
{ Þ 4 Policy, the which warranted that the Ship 


cha have four Paſſes, ſcil. a Paſs from the King of 
England, from the King of France, from the King of 
Poland, and the States of Holland, and the Goods were 


to be the Goods of ſuch a Poliſh Subject on Boatd 
the Ship, vocat. the City of Warſaw ; an Action upon 
this Policy being b2ought, it appeared upon the Evi- 
dence, that the Paſſes boze Date in April oz May, and 
that the Ship to which they applied theſe Paſes then 
was regnant. & vocat. by another Name ; and that ſhe 
was not named the City of Warſaw befoze the Auguſt 
following; and therefoze theſe were not good and el⸗ 
fectual Paſſes fo2 this Ship, accozding to the Guarran: 
tp of the Policy, the which intended good Paſſes, and 
not elufozy vain Paſſes ; and they being a Fraud upon 
the Subſcribers, the Policy ſhall not bind them: Alſo 
another Objection was made, the which was, th 
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at the 
Paſſes 
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Paſſes were fo: Goods, which belonged to the Sub 


of the King of Poland, and ſo reſtrained on! 
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the Pꝛattice, which was 


y Goods on Board, 
not contradicted per Holt Chief Juſtice, 
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Poland, 


Benſon and Scot. 


" po N a ſpecial Qervict in Ejectment, the 
Caſe was, a Copyholder of a Mano, 'vith- 
in which was the Cuſtom of Free Bench ſur⸗ 
renders his Eſtate and dies ; his CUife en- 
ters, and after the Surrender is pꝛelented, and the Sur: 
rendzee admitted; and the ſole Queſtion was, if the ad. 
mittance of the "Surrendzee had defeated the Eſtate of 
the Mike; and it was argued that it had not by Serjeant 
 Levinz, becauſe her Eſtate is paramount the Surrender, 
and commences by her Marriage, and is a perfet and 
conſummate Eſtate in the Mike, befoze any Thing is 
veſted in the Surrendzee, and ſo not like to the Caſes 
put, where Relation ſhall avoid Gzants and Eſtates made 
after the Surrender, the which he admitted to be ſo; 
and as to the Caſe of Title of Dower avoided by a 
Bargain and Sale, he ſaid, that there the Bargaino? 
married after the Bargain and Sale, and bekoze the In⸗ 
rollment ; fo by the Relation the Mike never had any 
Title ; but if they will put the Caſe to any Purpoſe it 
ought. to be, where a Ban who is married bargains and 
ſelis his Land; in which Caſe, if the Husband dies after 
the Sale, and befoze the Jnrollment, the Inrollment 
within ſix Months ſhall not avold the Dower of the Nike; 
but it was adjudged fo2 the Platntiff, ſcil. that the Re- 
lation had defeated the Eſtate of the Wife, fo2 the Wiſe 
ought to take the Cſtate in ſuch Manner, as lhe finds 4 
1 an 


Term. Hill. 5 Wil. & Mar. R. B. 4 


and as the Þusband might have alfened 02 extinguiſhed 
his Copybold Eſtate, in which Caſes the Cife had loft 


her Eſtate ; ſo if he charges it with a Term, the ſhall 


hold it charged with the Term ; co that the Title of the 


(Alike commences purely upon the Death of the Þugband ;_ 
aud ſhe has not aup Title in bis Life, as a Moman has 


to her Dower, the which the Pusband cannot pevent ; 
aud this is iu Effect the lame Cafe, with that which is 
cited in 1 Inſt. 59. where there are two Jointenants, and 


the one ſurrenvers to the Ale of his {Ulill; and dies; 


this takes away the Sur vivoꝛchip, yet the other Jointe⸗ 
nant had a Title commenced in the Life of his Compa⸗ 
nion, which is moze ſtrong than this Cale ; & una voce 
it was adjudged ; ut ſupra. ; 


Prigge and Adams; dewant. 


2. A ND now this Term the Court gave Judgment 


in this Cale, and ruled that he ought to have 
pleaded this Matter, and ſhewn, that he was an Inha⸗ 
bitant, if he Would have the Benefit of the Act, fo? 
Matter of Recod ſhall not be avoided by a collateral 
Averment, and here prima facie it is a good Judgment; 
but ik the Party had pleaded it, and after they*-had p2o- 


ceeded there, he might have an Action ; and as to the 


| Caſe of Turner and Felgate, there the Judgment was 
reverſed, aud ſo it is as if there had been no Judgment 
at all, and therefoze Treſpaſs lay, but not ſo here, where 
fo2 ought that appears, the Judgment was in a Cauſe 
which the Court had good Right to try, and the De- 
kendant intitled to the Benefit of the Act; and there- 
fore it was adjudged, ut ſupra, 2 Inſt. 670. the Caſe of 


the Outlawries was cited per Holt Chief Juſtice, as a Caſe 
in Point. - | R 


Goodright 
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© Goodriht and Comilh 


Ib PONa ſpectal Gerdi the Cafe was, L 1 dunn 
two Sons deviſed the Lands in Queſtion to 


his eldeſt Son for fifty Years, if he ſo long live; and 
after the Determination of this Eſtate, to his Heirs Males 
of his Body; and for Default of ſuch Iflve, to the ſe. 
cond Son for Life, and after his Deceaſe, to his firſt 
Son in Tail, and ſo farther; the'eideft Son ſuffers a 
Recovery and dies; and the Queſtion was, ik the Be. 


covery had barred the ſecond Son; and per Curiam 
clearly, that it had not, fo2 the eldeſt Son had not any 
Franktenement, but is only Tenant fo2 Pears, with a 
contingent Remainder [as Holt Chief Juſtice ſaid) which 
was void, not having a particular Eſtate to fuppozt 


it, ſo that the Franktenement was veſted in the ſecond 
Son; and though the Fee deſcends to the Eldeſt, pet 
he remalns Tenant fo2 Years, and there can be no Yer: 


ger, fo2 the ſecond Son has the Franktenement; it was 
argued in this Caſe, if it was an executory Deviſe 


to the Heirs Males of the eldeſt Son, oz a contingent 
Remainder, foz the eldeſt Son had not any Jflie Male; 
and here Holt Chief Juſtice cited a Caſe in Ed. 3. 


A. Tenant. fo Life ok B. Remainder to the right 
Heirs of B. and after A. grants his Eſtate to B. ſo 
that he had the particular Eſtate of the Franktene- 
ment fo2 his own Life, Remainder to his right Heirs; 


pet the Remainder continued a contingent Remainder, 
Curia adviſare vult. 
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Ndebitatus affampfic pro opere, & labore, and an Ex- 
ception was taken, becaufe it was not ſhewn what 
thi (Uozk was, and it might be Mok which was not me- 
ritonous 3 not-allocatur,:faz-operer& labore is a Matter, 
which is not a Debt kounded upon a Spetialty; then it 
was excepted becaule the Sum was in Figures, non al- 
locatur, fo2 they mere xii Latin Figures, which is well 
enough, otherwiſe. if; they had been 12 Engliſh Figures; 
and it would have been otherwiſe' ik they were in Figures 
in an inferio2 Court; and therefoze it was adjudged fo? 
the mars RO wa ina er of rer EVOL 03 


 Heeding, ond Davis. 2 


5. IN an Action of Debt upon a Bond, the Defendant 
pꝛays Oyer, &c. and it was fo; Pertmance of Ar⸗ 
ticles, by which the Mike ok the Dekendant and the De⸗ 
kendant agreed to bung ſuch a Sum ol Money into the 
Hands of J. S. which were to be emploped to their Uſe, 
& c. the Dekendant pleads, that after. theſe Articles, the 
Dekendant married his Mike, who was the other Party 
to theſe Articles, and lo the Articles were diſcharged by 
the Marriage, &c. to which the Plaintifft demurred; 
Firſt, Becauſe he does not ſhew that he had bꝛought the 
Money into the Pands ok J. S. which was a Thing to 
be dane befoze the Marriage, and he ought to ſhew Per⸗ 
kozmance of all befoze the Marriage; fo2' if the Articles 
were bzoke befoze the Marriage, an ation being attached, 
he might have an Action, notwithſtanding the Articles 
are releaſed by the Intermarriage, 02 by a Releaſe in Fa, 
3 Cr. 244. Dyer 57. Secondly, Though by the Inter- 
marriage, oz a Releaſe, the Articles are diſcharged, yet 
the Bond remains in Fozce; as an Agreement befoze 
Marriage that a Woman ſhall make a Will ; this is 
_Impoſtible to be perfozmed, fo2 the Goods are the Hus⸗ 
bands, and the Pꝛoperty is in him; but pet ik he does 
not give the Goods, ee to the Dilpoſitton of the 
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Mile, bis Bond ſhall be foxfeited ; and though the Caſe 
of Smith and Stafford was cited Hob. 216. yet per Hole 


0 Sf 


Chief Juſtice, this Cale has been ſhaken. 
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. HIS was an Aﬀton on the Cale upon leverg 
I Piomiſes, grounded upon a Bill daten by q 
Goldſmith: payable to J. S. who endozſed it to J. D. who 
accepted it, and paid. by the Order, and on the Account 
of the Endoxfoz, 800 1. the Indozlements were about ele: 
ben ol the Clock, and the Duwer continued ſolvent, 
and paid Money all that Day after, and pald Money tp. 
on the other Bills to the Jndozſee after the ſame Day; 

and it was p2oved, that if he had demanded Payment 
upon this Bill, that good Payment had been made; and 
it was ſaid alſo that the Dꝛawer and the Plaintiff were 
both Goldſmiths ; and that ik a Bill be dzawn by one 
Ooldſmith, and after accepted by another Goldſmith, 
that this ig entred upon their Books as Cath, becauſe be: 
ing Bankers, they reckon it as lo much in Money; tut 
if a. Bill be accepted of another who is not a' Goldſmith, 
though the moſt ſubſfantial Man in London, the Entry is, 

received ſo much of ſuch a one by Bill; and therefore it 

was contended, that this being entred as Cach by their 

Cuſtom, and accepted as Caſh, the Endozſee is diſcharg- 

ed; alſo it was ſaid that it was the Neglect of the 
Plaintiff, not to receive the Money upon the Bill, when 
the Dꝛawer was ſolvent, as he was all the ſame Day; 
but he ablconded and removed between two and thee of 
the Clock the next Mozning: But Holt Chief Juſtice 

(aid, that every Bill is extant, till there has been a 
Satisfation upon it, and the Dꝛawer is liable, and o 
are all the Endozſoꝛs ; and therekoze the Endoyſo? here is 
liable, if there be not a Default in the Plaintiff ; but 
if there was a Default in the Plaintiff, ſo that he 
might have received the Boney in a convenient Time, 
and negleded it; in ſuch Caſe the Acceptance of the Bill 
by the Plaintiff is an Agreement. that Payment ſhall be 
made by the Dꝛawer, and the Payment by the Dzawer 
not being made, by his Default, by ,not demanding of it 
in convenient Time, in ſuch Cale the Indozſoz ſhall 4 

2 ; : | 4 
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diſcharged, and the Loſs ſhall be to the Plaintiff the Ac- 
cepto2 3 but without fuch Default, the Plaintiff having 
paid ſo much upon the Credit of the Bill, he ought to 
have Satisfaction, and a Paper Payment is not any 
Satisfaction; but what ſhall be a convenient Time to 
demand the Money upon a Bill, the Law had not de⸗ 
fined it, but he referred that to the Judgment of the Ju- 
ry, who were Merchants ; he ſaid that upon a Fozeign 
Bill there were thee Days allowed, but fo2 a Goldſmith's 
Bill he did not know any definite Time ; if after a Fo⸗ 
reign Bill be due, the Accepto2 becomes inſolvent within 
thiee Days, the Bill map be pꝛoteſted ko: Mon⸗papment. 
but after it is at the Peril of the DO2awee ; and he alſo 
ſaid, that though a Bill payable to J. S. 02 Bearer, be 
not fndoz{able 3 yet if it be indozſed, the Yndozſo2 ſhall 
be charged, fo2 every Jndozſement is as a new Bill; and 
after mature Conſideration, the Jurp found fo2 the 
Plaintiff 3 and the Uerdict was taken upon a particular 
Promiſe, upon Debate; in which it was held, that if 
the Evidence goes to all the P2omiſes, the Uerdi# may 
be taken upon any of them; but otherwife upon that 
Pꝛomiſe only which is pzxoved, . 


. 


Tomkyns and Barnet. 


7. TTTPON a Trial at Guildhall in an Indebitatus 
: aſſumpſit foꝛ Money received to the Ale of the 
Plaintiff; the Caſe was, the Plaintiff was Co-obligoz 
with J. S. to the Defendant; and between J. S. and the 
Dekendant there was an ulurious Contract; the Plaintiff 
paid Part of the Monep to the Obligee, and after plead⸗ 
ed the Statute of Uſury upon this Bond, and this fs 
adjudged an uſurious Bond; upon which he bzought this 
Afton fo2 the ABonep paid befoze the Bond was pꝛoved 
ulurious ; and the Queſtion was if the Aion lap; and 
Holt Chief Juſtice ſeemed to incline ſtrongly, that it did 
not lie; fo2 here there was a Payment actually made by 
the Plaintiff to the Defendant, in Satiskackion of this 
uſurious Contract; and if they will make ſuch Contratts, 
_thep ought to be puniſhed, and he was not fo encoura- 
ging ſuch Rinds of Indebitatus aſſumpfit's; and though 
the Caſe was objeted, that if a Man pay Yoney upon 
Gg g 2 à Po⸗ 
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reteived to the Ale ok the Paper; he admitted it, be. 
cauſe here the Money was paid upon a Miſtake; the fame 


8. 


A Policy of Alurance, ſuppoſing a Loſs, where there 
was not any Loſs, that in ſuch Caſe this ſhall be 93 


Law if it wag upon a Fraud in the Receiver ; but in the 

pzincipal Caſe. he was of Opinion ot ſupra, and ſaid that 
he would not encourage theſe actions; but that it is line 
to the Cale of Byzibes ; he who receives it ought to be 


puniſhed; but he who gives them, ought not to be en- 
equroged by any Way to tecoer bis Won again, | 


Mich 


1 a Trial at Niſi prius in Middleſex, a Fine a and 
five Pears being given in Evidence upon an E- 
jectment, in Bar of the Title of the Leſſo2 of the Plafn- 
tiff ; the Plaintiff ſhewed, that at the Ttme of the Fine 
levied, he was an Jnfant, and that within thzee Pears, 
he came to the Lands in Queſtion ; and at the Gate of 
the Houſe ſaid to the Tenant, that he was Hetr of the 
Houſe and Land which he held, and kozbad him to pay 
moze Rent to the Defendant ; upon which it was de- 
manded, ff he centred into the Houle, when he made the 
Demand; and ft was ſaid that no; upon which it was 
ſaid, that the Claim at the Gate was. not ſufficient, the 
which was agreed; but then it was p2oved, that he en- 
tred the Houſe when he made the Claim, the which being 


eo inſtante, it was well enough per Holt Chief Juſtice, 


though the Claim was but at the Sate; but after it ap- 
peared, that there was a Court befoze the Houſe, ſo that 


though the Claim was at the Sate, pet it was upon the 


Land, and not in the Street; and ** it was ruled 
to be good without Queſtion, 
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Sir Marmaduke Dayrell and Glaſcock. 
9. Aa Trial at Bar, it was ruled per Holt Chief 
 {' Juſtice, that if there ate thzee ſubſcribing Mit⸗ 
neſſes to a Mill, this is ſaffirient within the Statute of 
Frauds and Perjuries; though upon the Trial one of 
them would not ſwear that he ſaw the Teftato) ſeal and 


$4 
3 


publiſh his TUill ; fo2 otherwiſe it would be in the Power 


ok da third Perſon to defeat the Mill of the deceaſed ; 

and therekoze if it de pzoved to be his Hand, and that 
he ſet it as a Witneſs to the CCIfll, it is Caffictent to ſa⸗ 
 tisfy the Statute. . e 


Dixon and Smalley. 


10. IN a Trial at Niſi prius in Guildhall, ft was ruled 
I by Holt Chief Juſtice, that where the Mayor and 
Commonalty of London had conftituted' J. S. their Bat- 
liff to receive their Rents, and to make Demand of 
them, and to make Entry; upon Evidence in Ejectment, 
ſuch general Authozity is not ſufficient to authozise a 
Bailiff to take Advantage, and make Demand bf a Rent 
accrued due, after the Authozity given; fo? it is a new 
Right attached, and there ought to be a ſpecial Authozity 


Wentworth and Broadwater. 


11. T FPON a Motion in the Dutchy-Chamber, by 
A Wentworth Bafliff of the Liberty of the Duke 


the Dfficers of their Majeſty's Palace-Court, fo2 an At- 
tachment againſt the ſaid Broadwater, fo; executing the 


We of the Palace -Court within the Liberty of the 
avoy. | 


of the Bailiff of the Savoy. Secondly, That if he had, 
yet an Attachment ought not to be granted againſt him; 
= it 


of Lancaſter in the Savoy, againſt Broadwater, one of 


Dy Lord, there are two Things that we ſap fo? the 
Officer ; Firſt, That he hath not infringed the Liberty 
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it will appear that the Officer hath not infringed the Le. 
berty of the Balliff, it we conſider what it is that the 
Batlifk of a Liberty fs intitied to by Utrtue of his 
Dffice, and to whom he is an Officer. And mp Lord, 
J ſuppoſe it will not be pꝛetended, that the Bailiff of a 
Liberty is an immediate Officer to any Court of Juſtice 
whbatſoever; the Sheriff is the immediate Dfficer, and 
not the Batliff of a Liberty, and all Pzoceſs: ſhall be 
directed to the Sheriff, and not to the Bailiff ok the Lt- 
berty ; though in a Cale where the 'Sheriff is a Par⸗ 
ty in Intereſt, the Pꝛoceſs ſhall not be directed to the 
Bailiff of the Liberty, but to the Cozoners. Mrits of 
Right Patent are indeed ſometimes Direted to Bailiffs ok 
the Manoz, and other UWirits to Batliffs of Coꝛpoza⸗ 
tions ; but J humbly conceive no Crit either Original 
02 Judicial, is to be directed to a Bailiff of a Liberty, 
fo? he is no immediate Dfticer to any Court of Juſtice, 
but only a (ſubowdinate Officer to the Sheriff, fo2 the Exe⸗ 
cution ok Pꝛocels within his Liberty, by Fozce of 'a Pze- 
cept from the Sheriff, in like Manner as Bailifts' Errant 
do in other Places of the County at large; ſo. that al- 
though if the Sheriff ſend his other Bailiffs within the 
Liberty to execute Pꝛoceſs; this will be a Treſpaſs upon 
the Bailiff of the Liberty, as medling with that, which 
no one hath a Right to execute but himſelf ;3 yet what 
the Bailiff of the Liberty doth execute, muſt be by Fo2ce 
ok an Authozity from the Sheriff, and what he executes 
without an Authozity, will with humble Submifion be 
void; and ſo tis holden in Keilway's Rep. 86. and the 
conſtant Courſe in Pleading is, to ſet fozth the TUrit di⸗ 
rected to the Sheriff, and to ſhew that the Sheriff Virtute 
brevis præd' per warrantum ſuum in ſcriptis ſab ſigillo 
ſuo ſigillat Ballivo Libert &. direQ' mandavit eidem 
Ballivo quod caperet, &c. from whence tis plain the 
Bailiff of a Liberty is purely a ſubaitern Officer to the 
Sheriff, and under the Command of the Sheriff ; and 
'tis the Sheriff who is the Dfficer to the Courts, which 
iſſue the Pꝛoceſs, and not the Bailiff of the Liberty, 
fo2 all Pꝛocels was o2iginally executed by the Sheriff; 
and my Lozd, if Gzants of Returna brevinm were to 
commence at this Day, after the Reſolutions in Mit- 
ton's Caſe in the 4th Rep. perhaps they may meet with 
the ſame Fate that Gzant did; but Time, ag 
* | * ab 
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and a Frequenry-of ſuch Grants, bath put the Udlivity 
ol them above! being diſputed 3 and therekoze J de admit 
(which is che uttermolt that [Y/humbly/concetve'this Gꝛant 
can imp62t)-fhat all Pyoceſs directen to the Sheriſt to 
be executed Within this Liberty, is to de executed by the 
Bailiff; & aon per alm. Put up Told though the 
Bailiff of the LHberty is to execute ſuch Pꝛoceſs, & non 
alivs, yet with Submickon this hath not altered the Ma- 
ture of his Office, he remains till an Officer to the She⸗ 
riff, and the Sheriff, not the Batliff of the Liberty, is 
the Officer to the Conrts' ot Law ; and therefoze if-a * 
Venire facias iſue to the Sheriff to return a Jury within 
a Liberty, and this be delivered to the Batlif to execute, 
and the Bailiff return one Panel to the Court, and the 
Sheriff return another ; the Panel returned by the She- 
riff ſhall tand, and not that ok the Bailiff ok the Li⸗ 
berty ; and ſo it was holden 30 Aff. p. 5. fo2 the Sheriff 
is the Officet to the Court, and the Bailiff: an Dfficer to 
the Sheriff, and that too only in luch Cafes where the 
Sheriff ans as an Dicer himklelf ; ko: where the She- 
riff proceeds judicially as in a Rediſſeiſin, 02 a Write of 
Enquiry of Waſte, in ſuch Caſes it hath been adjudged 
that the Sheriff may enter the F2anchiſe, and execute 
Pꝛoceſs by any other Officers, and need not execute it 
by the Bailiff ot the Franchiſe ; and ſo is 11 fl. 4. 82. 
expꝛeſlpv, where a Writ of Waſte being bzought, and 
Default made by the Tenant, a CUrit iſſued to the She⸗ 
riff to enquire. of the Waſte, and he returned Mandat' 
Ballivo libert &c. qui mihi nullum dedit reſponſum; and 
fo: this Return the Sheriff was amerced, fo2 in that 
Caſe the Sheriff was a Judge, and had Power to enter 
the Franchiſe, and need not direct his Pzoceſs to the 
Bailiff of the Liberty. My . Low, J might cite many 
Caſes to pꝛove what J have offered, but it is only upon 
a Potion againſt Matter ſuggeſted in a Petition to your 
Lozdchip, and J ſhall not multiply Jnſtances as might 
be done, if it were in a Caſe befoze the Court koz a ju- 
dicial Determination. My Lozd, from this little J have 
ſaid, J hope it appears that. Bailiffs of Liberties are but A 
Dfficers to the Sheriff, koz executing and returning ſuch 
Pꝛocels, as are directed to the Sheriff to be executed | 
within ſuch and ſuch particular Liberties, and that too 
but in Caſes where the Sheriff pzoceeds miniſterially, as 
an 
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an Ollicer to the Courts above; and not when he po. 
ceevs zudicialſy s lo that Bailiffs;of Liberties ag tu: that 
Authoꝛity differ: nothing from-Bailifſs: Errant; though m 
Lom, as to their Jutereſt and Eſtate in that Aueh 
it | muſt; be acknowledged they do-;\Baillifs Errant: are 
datibe and removeable:by the:Sheriffz but Balli e 
Liberties; have a fx d Intereſt independent ok the Spe. 
- riff, and as a Conſequence hereot there are ſome Die. 
ferences between Baillffs- ok Liberties, and Bailigg 
Errant; as that if a Bailiff ot a Liberty dufker an S. 
ſcape, make a falſe Return, oz otherwiſe misvemean 
himſelf; an Action hall be ' bzought again: him,” and not 
 againſt:the Sherfff-; fox not being put in by the'Sherig, 
but rather (ik J may ſay ſo) impoſed upon the Shetig, 
ſhould be anſwerable fo2 his Miſcarriages. But my Low. 
in the Cale of Sailiffs Errant, their Piſcarriages-are al 
imputed to the Sheriff, and an Ackton of Eſtape lies 
Againſt the Sheriff fo2 an Eſcape ſuffered: by his Balluff; 
foz the Sheriff having truſted bim, and placed him in, 
upon that Account muſt be reſponſible foz him ; and frum 
hence will proceed ſome few Differences. between Batliffs 
ok - Liberties, and Bailiffs Errant : But my Lom, as 
J ſaid befoze in the Nature oz Extent of their Authozity, | 
there is none; they are both ſubozdinate Officers imm 
diately to the Sheriff, fo2 executing Pꝛocels directed to 
the Sheriff, by Fozce of a CUarrant from the Sheriff 
und my Lord, if this be ſo, it will follow, that where a 
Pꝛoceſs executed within a Liberty is not directed, oz in⸗ 
deed directable (as will appear pꝛeſentip) to the Sheriff; 
that in ſuch Caſe the Executing ſuch Pꝛocels within the 
Liberty, will be no Treſpaſs to the Bailiff ; and my 
Lozd, this will be very plain to any one that conſiders 
the Caſe J cited of 11 H. 4. 82. fo2 the Batliſf of the 
Liberty being an Officer to the Sheriff, and having Re- 
turn of ſuch TUrits, as are direfed to the Sheriff as an 
Officer, and not when the Sheriff pzoceeds as a Judge, 
and erecuting the Pꝛocels, he doth return; by Uirtue of 
a Precept from the Sheriff, he can habe no Right to 
execute a Pꝛoceſs in the (ſecond Inſtante, when the She- 


riff never had a Right to execute it in the Firſt, and 


mp Lord, J humbly conceive it will be plain that the 
va ll FCC 
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Pꝛotels of the Palace-Court ig not direFable to the 


Sheriff, o: to be erecuted by him; (to: my Los, wa. 
ving at pzeſent the Tozds of the Patent, by which that 
Court is to dire their Ptoceſs, Portatoribus virgarum, 
by which thele Portatores virgarum ate conſtituted p2oper 
Officers to that Court :) J would firſt ask whether the 
Sheriffs ok any of the Counties within the Jurisdition 
ok the Court, are Officers ok the Palace:Court, oz 
owe any Attendance upon that Court. Wy Lord, if 
they are not Dfficers of the Court, oz owe any Atten- 
dance to it, then my Lo2d they are not obliged by Law 
to receive the Pꝛoceſs of the Court, oz puniſhable by 
Fine oz Amercement, foz any Neglect- oz Abule ok the 
Peoceſs 3 fox it will be no Offence not to execute what 
they are not bound to receive - and it the Sheriff is not 
bound to receive their Pꝛocels, the Court will de lels 
bound to direck it to him; koꝛ it would be a vain- Thing 
fo2 a Court to be obliged to 'dfre#*their Pꝛocels to an 
Officer, over whom they have no coertive Power, to puniſh 
the Abuſe o Contempt ok their Pzoceſs. But mp Lord. 
ü this were not fo, and that the Palace⸗Court might 
. compel the Sheriff to execute their Pꝛocels (as J hum- 
bly conceive they cannot,) yet my Lord the Court is as 
expꝛelly reſtrained and tied up by the very Mods of 
the Patent (here in Court) to direct the Pꝛoceſs to their 
proper Officers, Portatoribus virgarum; and the Þ20- 
ceſs being direcked to them, and not to the Sheriff,” it's 
impoſſible it can be executed by the Sheriff, fo2 the She. 
riff cannot intermeddle in a P2oceſs not directed to him, 
more than another Man map; and ik it is not directed 
to the Sheriff oziginally, 02 executable by him, how ſhall 
it come to be returned, 02 executed by a Bailiff of a 
Liberty, who is only to execute ſuch CUrits' as he re- 
ceives from the Sheriff; and if koz the Reaſons J have 
mentioned already, and diverſe others that might be 
added, the Pꝛoceſs of that Court cannot be direfed oz 
kxecuted by the Sheriff oziginally, to whom the Pzoceſs 
of all ſuperioz Courts are generally direted, and who is 
the pzoper Officer in Law fo2 that Purpoſe ; there is leſs 
Reaſon to ſay it ſhall be directed to a Bailiff of a Li- 
betty, who is not immediate Officer to any Court, and 
to whom the P2oceſs of any A is never * 


448 Tem. Hill. 5 Will. & Mar. R. B. 
But mp Lord, ſuppoſing the 'Bailif ought to habe the 
Execution of this Pzocels, aud that the Dflicerpught 
| not to have entredhis Liberty ; yet my Len with Sub 
million there is no Cauſe {oz an attachment: Py Low, 
Broadwater the {Dflicer who is complained againft, is ng 
 Oficer ok this. Court, no2 hath abuled any P2oceſs of 
a Suggeſtion in a Petition againſt him. And my Lon, 
the Statute 28 E. 3. c. g. ſays, us Man thall be put out 
of Lands 02 Tenements, 02 {mpaſoned 92 difinhevited but 
by due Pyzoceſg of Law; and 25 E. 3. c. . enads, that 
none call be taken by Petition 02 Suggeſtion: to the 
King 02 his Counſel, unleſs by Jndickment c; Pzeſent- 
ment of good and lawful People of the Neighbourhood, 
m by Pꝛoceſs by Writ oziginal at Common Law; 9 
that this is an attempt againſt the very Letters of theſe 
Statutes, and ſeveral others that J could cite, aud will 
' receive no Countenance from your..Lozdſhip ; the Ollicer, 
if guilty of any Offence, (as J humbly conteive be 16 
not) is at moſt but gulity ot a Treſpaſs againſt the 'Bab 
lick of the Liberty, faz which be map have Remedy in 
the ozdinary Pethod, without putting the Dicer to ſuch 
a Difficulty as this will be upon bim; kor if he doth not 
execute the Pzoceſs of the Court, as he is bound todo 
bp Oath, he will be laid by the Heels at home; and 1 
e doth, be will be laid by the Þeels here. Jn the Coun- 
teſs of Rutland's Caſe, in the 6th Rep. where no Capi 
at all lap ; and ſo likewiſe in the Counteſs of Hunting · 
don's Cale, in 28 Car. a. R. B. the Officer was not pw 
- iſhed, a foxtiori here, where be had a good TUrſt, and 
the Court that granted it, (uffictent Jurigdififon. Vp 
Lord, J hope this will be ſufficient to ward of an At- 
tachment at this Time; and that if the Bailiff of the 
Liberty be injured, as J humbly conceive be is not, pour 
2 2 will be pleaſed to leave him to take his Remedy 


* . s . 

, * 

— 2 

* : 

p , 4 , k . 
* 1 0 
b * 
a " » 2 
7 ” 
5 : o 
. "_— id 
0 4, 
: 
ry 4 
4 - 4 
9 0 - . I 
* q : 
6. d 
. 
. * 
- 


by #4 W 8 of N | 8 $f. 4 *. — r N * 
994 S OE a C He, Lag a — — = , * — — —— — 
22 > LN. — * W W 2 * * ä a, * 


A , 
* 0 * , 
a "#4 £5 7 14 ö 5 
0 S Ss + 1 * ? 9 — % ; ö a Ly 4 + 3 . * * * . 
"$5" . * 4 
_—_ 4 : * — 1 ” . * 4 - "TK. 5 41.8 - > = 


* rb — Y WORE I RIeat.. 
— ——_—_— ; 


- Ba 5 4 x * ; ; (SY 4 de 5 
4 — 5 4 ö * . 7 | 7 : 7% by 4 as 3 "I 8 $1 3 * * — #3 "\ FR: 8 2 . OE # | 
3 £0 An. 


* 
=o 


— the C | the, Certjorai i's. 15 Chace, 


1 * 
„ 


IN the: Uacation after Hillary: Terms: upon a Pett- 

tion to Sir John Somers, Lord Keeper ; z the Caſe 
was upon à Pꝛactice lately crept in, whereby upon Actions 
bought in the Palace Court, and other inkerioz Courts, 
the Defendant ſues out a Certiorari returnable into 
Chancery,” the laſt Return ol the enſuing Term; and 
this by Mitrimm is ſent into the King's Bench oz Com- 
mon Pleas the Term following; and by this Means, ik 
a Certiorari be ſued in the Beginning o Trinity Uaca- 


tion, the Party is hung up ſeven. oz eight Months be. 


foe the Certiorari is teturned into a Court, where he 
may pꝛoceen in his action, and then too he cannot go 
to Trial that Term, ik it be in Hillary, oz Trinity Term, 
by which Means he receives almoſt twelve Months De⸗ 
lay ; whereas upon a Habeas Corpus oꝛ Certiorari out ok 
the King's Bench o Common Pleas, which are returnable 


(if in Term-Time): into the Court; if in the Uacation; 


 befoze.. a Judge in his Chamber immediate, there is no 
fuch Delay ; koz if: the Party comes not at the Return, 
and puts not in Bail to the oziginal Action, a Proce- 
dendo goes ot Courſe ; ik Bail be put in, then in Mi- 
chaelmas 02 Eaſter. Term they may have a Trial that 
Term; beſides, the Certiorari's do not command the 
| Reco. it ſelf to be certiſten, but only de tenore Recordi 
& Proceſſus, and (0 differ from Certiorari's. out of the 
King's Bench 02: C. B. which always ſend-fo2 the Record 
it {elf ; aud therekoze the Recozd remaining below, and 
the Party who either is in Cuftody, oz upon Bail, re⸗ 
maining likewiſe befoze the Court below, by good Opi- 
nion 'tis thought theſe Kinds of Certiorari's de tenore - 
Recordi are no Superſedeas, ſince the: Recowd and the 
Party remain ſtill befoze the Court; and there are no 
Mozds in the Mrit ot Certiorari to kozeclole the Court; 
if a Certiorari be granted to remove an Indictment: be- 


fore Juſtices of the Peace, not only indictamentum præd 


cum omnibus idem tangen' is ſent fo2 ; but a Reaſon add: 
ed, Quia coram nobis & non alibi terminati volumus ; 


tTaͤched by his Goods, the Record it ſelf, & Billa origina- 
H h h 2 lis 


ſo if to remove a Civil Action where the Party is at- 
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no Superſedeas, they might have p2oceeded, ſuch Certiora- 
Juſtice : and as 
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upon an Invento of the Hoops is made, and annexed 
to the Recowy, and returned to the Court, und ſuch Cer. 


tiorari's conclude, ff in Term-Time, ut vulterius inde 


fieri faciamus prout de Jute fore viderimus faciend'; if in 


Qacation-Time the Crit is returnabie befoze Judge 
in his Chamber, and contludes ut idem Juſticiarius'no. 


ſter fieri faciat/in hac parte quod de Jure fore viderit f.,. 
ciend' &c. ſo that in theſe Caſes not only the Recozd u 
ſelf which is the Foundation upon which the Court there 


ought to pzoceed, is removed; but the TArit it (elf con. 
rains an Jntimation of the'Realon of its Removal; 


that the Sudjett ſhall receive Juice, and have Right 
done him by the King in his Courts above; and there- 
foe tis great Reaſon that in theſe Caſes the Courts be⸗ 


low ſhould ſtap, Having nothing befoze them to-poceed 
upon, and the Cauſe by the very Moos of the Weit 
being called ad alind examen; but in theſe Chancery 


Certioraris, neither the Retozd it ſelf is ſent oz, no} 
doth it appear that the Court would oz rather could pz 
ceed upon it, if it were, which indeed J appaehend to 
be the Reaſon of the om of the CUrit de tenore Re- 

cordi only ; ft being ſaid Roll, Certiorari 395. that where 


the Court which awards' the Certiorari cannot hold "Plea 
upon the Recond it ſelf, there but the Tenoz ſhall be 


certified, fox that other wile if the Kecozd it ſelf wall de 
removed, there will be a Failure of Right afterwatds z 


and upon this 'Gzwund, it is, J ſuppoſe that Newton 


19 H. 6. 19. ſays, that the Chancery makes not a Cer- 


tiorari, but to certify the Tenoz of a Recozd, the which = 
cannot be ſaid to be the Recozd ; and in the 2 E. 3. 21. 


per Scroop tis ſaid, that having but the Tenoz of the 
Recozd befoze them, they cannot give Judgment, as 


they may do upon the Record it ſelf, and that was upon 


the Tenoz of the Record of an Aſſize in Pais, before 
the Juſtices removed by Certiorari into Chancery, and 


from thence ſent into the King's Bench by Mittimus, as 
is done here; from whence it follows, that ik the Re- 


cod it left by the Mods de tenore Recordi be not re- 
moved, it muſt remain ian the Court below; and being 


ris notwithſtanding ; and of that Opinion was Hole Chick 
J heard likewiſe Treby Chief Juſtice a 
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returnable mente; and therefore: this Trick was 
found out; of-which the Keeper was ſenfible/ enough, and 
thꝛeatued to lap the Curßtor by the Heels, if anp moze 


Certiorari's retwenable with fach dong Returns ſhould = 


iſſue; ann though natimuithſlanving ſuch Declaration, ſoute 
few Certioraris. hade 
ſented, which cauſed a ſecond Declaxation of the tike Na- 
ture; at pzeſeut there ts a Stop put. Note, This: Caſe 
was not [poke to, ag to. its 'Merits in Port of Law, 
the Matter being tender, both as ta Jurisdiction any 
Polit; and the Parties cantetned were unwilling to tir 
up Contrguerfies between the great Caurts in VWeftmin- 
ſer-Hall, though the Counſet fox the Petitioner had pe- 
pared themletves to hade ſpoke effectuality to it, if it had 
appeared pgoper, being ſatisfied from the Caſes above 


cited, and Miofe cited in Allen 17. that the Court below 


might have pzoceeven, if they had thought it fit and con⸗ 
venient, as they did not, theſe Certiorari's noewithſtand- 
ing; and though it was laid by ſome, that upon Writs 
of Err02; Where the Tenour only of the Record is re- 


moved, fuch-Wirits art a Superſedeas to the Judges, to 


whom ſuch Writs are bitecten; and. therefore fox the 
ſame Reaſon they thatl be fo here ; there ſeemeth a great 


Erto2 remove the Req it ſelf 3 and call fox Tenorem Re- 
cordi but in ame few (peciat Caſes,” where it the Re⸗ 
c02d it ſelf tame befoze them, they could not award Ere- 


cution upon zrming the Jungment, 62 where (as in Cate 


of a Fine) they have na pꝛaper Officer 82, Chirographer, 
as they haue in the Common Pteas ; and therefoze in Caſe 


of a Wirit of Erro2 upon a Juvgment in the King's 


Bench haught in Partiament, though the o2ziginal Reco 


be carried up by the Chief Juſtice, yet a Tranſcript is 
only left with the Houſe ; and upon a Writ of Erroz 


in the Exchequer-Chamber, a Tranſcript only is lent, 
and the oziginal Reco remains in the Kings Bench; 
and ſo upon a CUrit of Erroz returnable in the King's 


Bench here upon a Judgment given in the King's Bench 


in Ireland, the Tranſcript is only ſent, and the oziginal 
Recom remains there; and pet in all theſe Caſes, till 


h the- common Pleas; beſtbes, a Certiorari tg na pzoper 
(Grit in Cass where the Party comes in upon Capias, 
but a Habeas Coupus in the proper M, but they muſt be 


ifſucy, and a fecond Petition pe. 


Difference: between the Caſes, fo2 generalm Writs at 


the 
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the Judgment chall de awarded upon the ouginal Retod; 
though the oziginal Recows remain with the Judg 
lom, they cannot pꝛoceed, but axe ſuperſeden, and there⸗ 
kiorꝛe the like ſhould be done by thele Minds ol Cerrioraris: 

_ Secondly, TUritsof Exxoꝛ in all Caſes call the very At of the 
Court in Point of Judgment in -Queſtton; as well in 

_ Caſes: where: the Tranſcript. oniy goes; as where the 


this Reſpect differs from an Attaint, which is no Su 
ſedeas; fo? the 'Uerdii- being founded upon the Dachs 
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Judgment be affirmed, and Exetution upon Affirmanceor 


es be. 


Vecomd it ſelf z- and the Judgment ol the Court being 


queſtioned-in Point of Law, which: is the Capital and 
ſupzeme Part ot their Power, and it ſtanding indifferent 
in the Judgment ofi the Lam, whether ſuch: Judgment 


be erroneous oz not, till the ſame be examined in a bigder 


in vain, will not allow Execution to be talen upon ſuch 


queſtionable Judgment, which foz ought appears map de 


reverſed the next Day; and ſo ſuch Executton ſet alive; 
which would de vacuus & inutilis Labor, beſides the 


Charge of the Execution; and therefoze a:(Urit ot 
ro, though it remove not the Recozd- it ſeif, (in which 


Cale. it would neceſſarily be a Superſedeas, the Fotindy: 
tion of their Pꝛoceeding below being taken krom them 
is upon very good Reaſon in Law a Superſedeas; and ti 


per- 


duodecim legalium & proborum hominum, the Law will 
admit of nd Pꝛelumption againſt the Truth of ſuch 
Uerdidt, till it be actually ſet aſide by Verdict in Attaint, 
which is the Reaſon the Bzinging ſuch: Attaint oni, is 
in ft ſelf no Superſedeas ; ſo tender is the Law of the 
Reputation of the Subjeck, as fo2 no Reſpe# to pzeſume 


him perjured, without manifeſt Pꝛoot upon the Paths ot 


a double Jury; and do tender ok his Liberty and Pro- 


pertp, as not to admit the ſame to de taken from: him, 
upon fo flight a Pꝛeſumption, as the only Suing forth 


= 


of a Crit of Erro2 is. 


. of Tien. 


Andrew Nowpor q Gaſs. 


N this Cafe, which was upon an Ang ament of 
a Portgage made by Kendal 1659, and after by 
diverſe mean Afignments veſted in Newport, Ex- 
_ = ecutoz of Secretary Coventry; it was objegey, 
Firſt, That it does nat appear that any Monep was paid 
| upon the ozixitial Poztgage, and therefoze it was fray- 
dulent ;- and it betng fraudulent in the Creation, my 
Secretary Coventry path. a valuable Confiveration ; 
this will not purge the Fraud, and make it goon mant 
the Defendant, who was pho afoz bans fide, and fo: 
a valuable Conſideratſon ; ocatur; fp2 Holt Gier 
good between the Par⸗ 


Juſtics ſafd, Che firſt ag 
fp, when W owns us fo2 
ongage daß deen upon atyable "Lon 79 7 ho 
ge bab 
nom rhe tand Boztgagee fands tn þts . Place, a! 
_ therefoze is within the Proviſo pk the Stature of 27 2 5 
cap. 4. That no Mortgage bond fide, and pen, 
Conſideration, Mall be impeached by Force of this Ty 
but it mall tand in luck Force, 48 befere the Act made; d 
ik this Proviſo does not extend to the Cale, to what 
Caſe ſhall it extend? Secondly, It was objected, that 
the Alignment is not good, it i being upon the Land, 
no the Poꝛtgagoꝛ a Party, and the Moꝛtgagee never 
was in Poſſeſſion z and though the firſt Allignment be 
_ good upon the Pꝛelumption, that the Moztgagoz was 
Tenant at Till, and ſo his the — * 
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 ſeiſin is made, then no Night ts deveſted, and no. Diſſeiſin 


the Moꝛtgagee 3 pet by the aſſignment the Mili is ==} 


termined, and the Moztgagoꝛ is not Tenant at Till to 
the ſecond Aſſignee ; non allocatur ; fo though he be not 


Tenant at (tl to the ſecond Aſſignee, pet be is not a 


Diſſeiſoz, but a Tenant at Sufferance ; and it no Dir. 


can be without a toztiotis Entry; and here there was no 
nem Entry; and therefoze though he was Tenant at Suf. 
ferance, yet the Moztgagee [his Eſtate not being deve. 
ed, and turned to a Right] might aflign ; then it was 


 objefed, that though the Poztgagee was not by this out 
_ of Poſſeſſion, yet he might be out ok Poſſeſion-in-this 
Cale at his Eledion; and he has made his Elecklon here 


to be out of Poſſeſſion, fo2 he has bzought an EjeRione 


firmæ, and by it admits himſelf to be out of PoſſeMoy, 


fo2 the Ejectment complains of a toztious Entry, and an 
Ouſter ; and this being a Matter of Beco2d, he is eſtop- 


ped to ſap econtra ; non allocatur; foz firſt per Curiam, 
an Ejectment as it is in common Pꝛackice, is but a feign- 


ed Action, to which the Leffoz of the Platntiff, who is 


the pzincipal Perſon, is not a Party; and not being a 
Party, this cannot be given in Evidence, as an Cſtop. 
peil againſt him; and therefoze he cannot maintain an 
Action fo2 the mean Pzofits, without an acual Entry, 


but the Lefſee map; and it has been ruled, that the 


Bzinging of an Ejectment, is not ſuch an Entry 02 
Claim, which ſhall avoid a Fine and Non-claim. fo? five 
Pears ; and as to the Dbjeffion upon the Alignment, it 
was further ſaid by Giles. Eyres Juſtice, that when the 


Moztgagee fo2 himſelf,” his Executozs, Adminitratow 


and Allignees covenants with the Boztgagoz, that he 


- tall enjoy, and take the Pꝛolits till Default of Payment, 


the Covenant being koz his Aﬀigns, this would rule the 


whole Caſe, and he ſhall be pzeſumed Tenant at Will to 


all the Aſſigns, as well as to the firſt Boztgagee ; this 


was ruled upon Evidence at a Crial at Bar in this Cale. 
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2 1＋ Is Caſe having depended many Terms in the 
1 Court, and once the Keverſal pronounced, it 
was argued this Term by Serjeant Pemberton fo? the 
Plaintiff in the TUrit of Erroz ; and he inſiſted firſt, 
That the Dmillon ok ſerreta ſua amputentur in the Judg⸗ 
ment was erroneous ; he lad, that it is Part of the' 
Judgment pronounced, and always Part of the Execu⸗ 
tion, and ſometimes with Cruelty, living the Party; and 
ſuch an Execution cannot be warranted, without being 
Part of the Judgment; and being Part of the Judg- 
ment, and omitted, it vitiates the whole Judgment ; fo2' 
Part of a Judgment being omitted, the Cahole is erro⸗ 
neous ; and Standford 183. and all the old Books make 
this Part ok the Judgment; and though it is omitted, 
3 Inſt. 210, 211. pet Coke being Chief Juſtice, made 
this Part of the Judgment in Owen's Caſe, Paſ. 13 lac. 
R. B. 1 Roll, 186. Secondly, That the Indidment is er⸗ 
toneous, becauſe contra allegiantiæ ſuz debitum is omit⸗- 
ted; the which is a material Part ok an Jndictment ko: 
Treaſon ; ko: where no Allegiance, there no Treaſon can 
be committed, but a ſmall Allegiance ſuffices ; fo2 if a 
Man comes here as a Friend, and remains but an Pour. 
and commits Treaſon, this is againſt his Alegiance, ſcil. 
ſuch local Allegiance, which is due, koz he having a Pꝛo⸗ 
tefion, an Allegiance is due krom him, fo2 Allegiance 
and Pꝛotection are Relatives, & mutuo ſe ponunt & tol- 
lunt; but ik a Man come here modo guerrino, be he a 
Friend oz Enemy, there he may not be indicted of Trea⸗ 
ſon, becauſe this map not be ſaid contra allegiantiæ ſux 
_ debitum ; and fo2 this he cited the Cale of Perkin War- 
beck, put fn Calvin's Caſe, 7 Rep. and Sherley's Caſe in 
Dyer 145. the Jndi#ment was contra legiantiæ ſuæ debi- 
tum, where he was not a Subjet of the Realm; but 
this was tempore pacis inter Angliam & Franciam, and 
he being here, joined with Engliſh Rebels; he laid, that 
this is a material Part of the Jndictment, and cannot 
be ſupplied by other Mozds. no moze than felonice, 
i i burgla- 
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| burglariter, &c. and therefoze Dominum ſuum naturalem 
will not ſupply it, for Dominum ſuum naturalem may be 


8. an Indigment ought. te be quathed-fo2 it, and an 


cited ſuch, a Multitude of Pꝛetedents, where it ung 
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omitted; and the Indickment remain goed ; and therefoze 
a Defert of a Thing material cannot be ſupplied by a 
Thing, which map he,- omibted, and pet the Jubictmenc 
remain good.; he obſerved: that the Omiſnan of vi & 
armis, wag. do material, that vefoge- the Statute: of 37 H. 


moze. material than af Vi & armis; he inſiſted upon the 
Books and Peecedents of Jndietments, and the Conts- 
the which he lubmitted to the Conſideration of the Court, 


Lee, can: 5% „ „ e font: Exreptian, 


omitted. s and in Begard of ſuch a Number of Prere. 
dents. where it: was omitted, the, Court was of Opinion, 
that it was na Erxoz ; and as to the ſecond: Dbjection, 
he ſaid it is but the Concluſion; of the Indictment by 
way of Aggravation; and the Fact being: poſitively al- 
ledged, and apyeating- ta be Treaſon, the Indie ment 
without ſuch Conclusion is good, efpectally it being 
contra naturalem Dominum ſuum, & contra obedientiam; 
and he cited. Benſted s Caſe, 1 Cr. 3593. Sir Harry: Vane 


and: Lambert's Caſe, and Meſſenger's Caſe; &c. where 


ſuch: Concluſion was omitted 5, & non obſtante the Jn- 
ditment good; and ag to Perkin Warbeck's Caſe; he 
laid, that he never was. a Subject 5 and: therefoze! could 
not be indicted at all, kaz his Fact was not Treaſon,. &c. 
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T K15- was upan 8 Matian fo2 Execution in E. 
I foement: wan a Lese fot fifty Pears, if A. B. 
hall ſo lang ine, and Herd fo2 the ]Aaintift twenty 
Pears ang ; and ne. tber moved toast be might baue an 
Habere facias poſſeſſion: n, - without Prejudice 02 Dit, 
leaſure of the Court z A, B. being pet lining. and the 
cole not expired ; and that thep ſhould not be put ta a 
- keirs facias, this being kor the Land, as it is ſaid in 
the Caſe of Okey and Viccars, Sid: 381. Holt Chief Ju- 
ſtice ſaid, that he was not in Court when the Cale in 
Siderfin was ruled; but he held that the Statute of 
Welt. 2. extends onlp to perſonal Aﬀtons, and that an 
Ejectment is a mix d Aon, and in the Realty, as to the 
_—_ of Ro _ _ Gul be unit to 
the Partp, to tate Execution as be Would de avmeed ; 


above. 


| Talbot and Tipperr. 

4. | Extment the Caſe was, Sir John Forteſcne 

1 ſeiſed in Fee, by Leaſe and Releaſe, ſettles the Lanvg 
in Queſtion, to the Uſe of himſelk fo; Life, aud then 
to Truſtees k Minety-uine Pear, it A, R. ſhall (o Jang 
live upon (uch Trufts, $c. 8s de hall direc, and after 
to the firſt Son af J. F. &. with Power to make Leaſes, 
with Fine oz without Fine, and rendring ſuch. Rents 
and Services, as he ſhall think fit z after this he by aus- 
ther Deed declares the Triiſts of the Term, and after 
this he makes a Leaſe without rendzing Rent to Talbot. 
who was the Leſſoz of the Plaintiff. To this two Ob⸗ 
Jetions were made; Firſt, That he habing declared the 
Truſt of the Term ko Payment of his Debts, the 
Eſtate is bound by it, and he may not execute bis Power 
to make Leaſes after; non allocatur; fo the Term was 
ouginally {ubje# to the Power, being contained in the 
lame Deed z aud he having executed his Power, the 
Leaſes ate pzecedent to the Term, and cont 


roul it. Se- 


L141 2 — — 


ok y, "ic" * 'objeted, . I no eur 4 . te. 
ſerved upon the Leaſe, and ſame. Rent .ought to be re. 


executed; non allocatur; fo? it being to reſerve 


Bent, as he ſhall:think fit, and he having thought fit to 
reſerve no Rent, this ſhall not avold the Execution of 


Matter ſhould not be regarded as a Caule caffictert to 
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ſerved ; and there not being any, his Power is not well 


the Power, and eſpecially be not having ſaid ſuch yearly 
Rent; - fo that a -Pepper-Com' reſerved, payable ' 
Pears after, had been ſufficient z and therekoze mu 


avoid the Leaſe, where he had made it ſubject/to'a'Trug 
to pay the Rents, Iſſues and Profits, to ſuch Perſon as 
he ſhall direck: and ſo the Court ruled: and in the | 
Jury'to find kor the Plaintiff,” cots 


1 be, King and bas eee 


1 


5. N an Jnviament upon the Statute of 2 "Phil 8 Mar: 
I cap. 11. ko; uſing the Trade of a Dyer and a Wes. 


ver, he not being a Clothworker ; and a ſpecial Uervit 

was found, in which the Jury found that the Defendant 
Was a Maker of Stuff; and ik this was a Cloth worker 
within the Statute, was the Queſtion; it was objected 

that he was not a Clothworker within the Statute, be⸗ 
caule stuff is made by lool ozdered in another Man 


ner; and the Artificers-have diverſe Denominattons, and 
are ok different Companies, and fo not within the Let: 


ter of the Statute ; and not being within the Letter, 


the Court will not expound them to be within the Jn- 


tent; and the Caſe of Hobs and Young was cited to be 


adjudged here, upon a ſpecial Uerdict, where it was 
found that Young not having ſerved as an Appzentite, 
retained a Maſter-Cozxkman, and diverſe Servants un⸗ 


der him, who had ſerved as Appꝛentices to the Trade of 
Clothwoꝛking, and that he employed them and paid them, 
und the Pꝛoſit and Loſs was Young's ; and though here 


the Perſons employed had all ſer ved as Appꝛentices, fo 
that the Cloths were artificially and well made ; yet 
Young the Pꝛincipal not having ſerved as an Appzentice, 
and the Pꝛoſit and Loſs being his, this was adjudged an 
Uſing of the Trade of a Clothier contra the Statute of 


3 Eliz. accozding to the Letter of the Att, though it 


- may 


Term. Paſch. 6 WI. & Mar. AR 


—_— * 


EY 


FW 


may be that the Intent ol the Alt, was well enough tul⸗ a 
flled and ſo in'the-pyincipal Caſe the Making ol Stuff - 


being totally different from Cloth, and the: Mool comb'd 


and oꝛder d in another Manner, a Stuff maker cannot be 
within the Letter ok the Att z and not being within the 


Letter, it ſhall not be adjudged within the Intent! fo2 
this would be to render the Law uſeleſs ; and by the ſame 


Reaſon, that a Stuff-maker ſhall be within the Intent. 


when the Wows do not waerant it, a Stocking-CWea-: 


ver may be within the Intent 1 and (0 no * put 
to it. i. WT 


On the other Side it was bald, 'Eirſt, That. they ate 


not kound to be within the Ack; "Secondly, The Jndict- 
ment was not good; and Thirdly „It was; coram non 


judice Firſt, Pe aid, the Clauſe precedent that, upon 


which the Jndittment is founded, aps, That no Wool- 
len Weaver, or one exerciſing the Feat or Myſtery of 
Weaving, ſhall hold above two Woollen Looms; and 


then comes the Clauſe upon which, & c. That no perſon 


which ſhall uſe the Feat or Myſtery of a Weaver, and not 
Cloth-making, ſhall during the Time, that he ſhall uſe 


the Feat or Myſtery 


of 'a Weaver, exerciſe the Myſtery 


of a Dyer, &c. la that the Statute in this Part is ge- 


neral, and not reſtrained to a Meaver ak Moollen oz 


Linen, and Silk, and being general, the Expoſition ought 


to be made by the pzecedent Clauſe ; the which ſays, or 
 Woollen Weaver, lo that if: the Senſe: be general ac- 
dozding to the laſt Clauſe, then a Silk-CUeaver oz Linen: 


Weaver is within the Act, as well as a Woollen Meaver; 


but if a Weaver ſhall be taken to be a Woollen Weaver, ac- 
to ding to the pꝛecedent Clauſe, then ſuch-TUoollen Weaver 


will compꝛehend a Stuff-maker, which is compounded of 


Cool, and ſo the Defendant will be within the Benefit 
ok the Statute; and therekoze quacunque via data, it 
will be foz the Defendant, Secondly, The Indictment 
is not good, becauſe it is a private Act, and not ſhewn 


in the Indidment; and though it be found in the special 
Gerdict, it is not ſufficient ; the which the Court agreed, 


if it had been a pzivate act; but though this concerns a 


particular Thing, and therefoze is pzivate in its Mature, 
pet the Foxfeiture.being to the King, and lo the King con ⸗ 


cerned, this has made it a publick Act; and as to the 
third Objection, that it was coram non jdice {t being be- 
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und thut fir Months alter his Death, ſhe was delidered 


Rirliard without Jae, was the Que 


was cited, where the Deviſe was, that A. B. ſhall take 
| of the Daughters mant  Norrone then t0 1.8 ond fi 
= Fee was in the Interim in J. S. but when "one of the 
: ceaſed, and the whole Eſtate: veſſs in the Daughter, and 
allocarur z fo2 firſt, this is directly _— to Archer's 


fore Infitces of the Pee; the court held-this 8 — 
ObjeQion, and iciined fiforighy alſo, that 17 


within the AT of Ange, and Storkings uo; and any. 
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= RROR upon a Judgment in ExQment in 0 Bu | 

IL whore it was teund upon a fpetial Uervict; that 
Jobti Lov being (etted of the Lands in Queſtion, de- 
vifed them to Richard _ Don and Heir ot how 
bis Bzother kor Life, and then to his firſt Son in Tail 
Wale, and fo to ail his Sons ; and t Default ot ſuch 
Tlie, to Thotnas, ſecomm Byother of the Deviſo2. fo2 his 
Life, and after to his firſt Son in Tail Male, and ſo to 
bis other Sons in the lame Manner ; and foz Default of 
ſuch Ylltez to diderſe others in the ſame Manner ; it is 
found that at the Time of the Mill and Death ok the 
Deuilcd, that fürbard was Migle, and that after he mat, 
ried, and dien without e, his (Tlike being enſeint; 


of a Don ; and ik this Son ſhall take any Eſtate, and 
deveſt the Eſtate ſettied: in 4 upon the Death of 


Jt was inlifted that it all be good by way of exeou- | 
tory Deviſe, and much was ſat) of the Intent of 3-4 
Teitatoz. that the Eſtate Qall go in the Wale Line; and 
the Caſe of Bates and Ammos fit C. B. about 15 Car. 2. 


the Jaues and Pyofits fox fifteen Years, niſi one 
of his Couſin Ammos s Daughters marry a Norton, 


Heirs; this was ruled an erecutozy Deviſe, and that 
Daughters married a Norton, the Intereſt of A. B. 
many other Caſes of executoꝛp Deviſes were cited z non 

; By Cale, 
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Caſe, 1 Rep. kor the particular Eftate I 
befoze the Contingency happened, the Remainder never 
could attach, and it is neceſſarilp a Remainder, and not 
an executory Deviſe, fo} it never ſhall be conſtrued an 
2 8 wy 8 17 is not 
any 0 0 WpPo M e there is 
pakticular Eſtate Niifficient to fuppo2t. it, there it wit be 
2 Ain io 1 1 1277 ; and ner: 
ton. [a gs Ate ne py ts an executo 

viſe, firſt, That it be after a Fer. n Secondly” That it be - 
upon a Condition, and lt map. not be an executozp De⸗ 
viſe but where theſe two Things concur; and fo2 this If 
cited the Caſe of Purefoy and. Rogers,. 2 Saund. 3 
an of on wy 7 0 er totam tam Curiam upon 
the umen out an Diniculty a 

was reverlcd 1 in the Houle of f Peers. < , ho Oe 1 


N. B. Memorandum, In a Trial at JI d 
Newport s Caſe, devant, p.423. à Copy of the Book at Doc- 

tors Commons was pꝛoduced in Evidence, to pyove ſuch. 5 
one to be Executoz ; it was ahjecken that it was no E. 
dence, becauſe it was but a Copy. of a pag and. the Book 
ought to be pꝛaduced, 02 the (ill with the Pate, 0 
a Copy of. the Pꝛobate; non allocatur ; foz per — 55 
it being a Till ok Goods, the Ad of the Court is the 
Ouginal, and the [Mill is pzoved. by the Ad of the Caurt, 
bekoze that it is under the Seal with the Mobate, and 
ſo a Copy ok the Act ok the Court is ſufficient ; but it 
it was a Ulill koz Lands, there a Copy would not be 
ſufficient z but they ought to have the Kur, and bool 
it (el there 30 ae Chic Juſkicf. 
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Sir Richard Verney's. Caſe in the Houle of 

80 K Richard Verney having preferred dis Petition 
Dok Right to the King, foz a Writ to be ſummoned 
to Parliament, by the Title ot Low Brook as a Baron; 
this was referred by the King to the Houſe of Peers, and 


the Title of the Petitioner coming this Day to be argued 


his Title, 
| I 


 befoze the Lords, the Colnſel_ of the Petittoner, ſeil. 


Powis and Northey, having argued it befoze, the Attorney 
General on the Behalf of the King opened his Caſe upon 


the Petition, which was thus. Robert Willoughby was 
ſummoned by Writ to Parliament, by the Title of Low 


Brook, in the Time of H. 7. he had Jſſue Robert, who 
had Iſſue Edward, who had Jfſue thꝛee Daughters; two 
of the Daughters died without Jſſue ; Elizabeth was mar: 
ried to Sir Foulk Grevil, and he had Iſſue Sir Foulk 
Grevil and Robert; Sir Foulk Grevil had Jie Foulk 
Grevil and Margaret; Foulk Grevil was created Lo 
Brook of Beauchamp's Court, with 'Remainder to Ro- 


bert Grevil his Couſin, and died without Iſſue; Marga- 


ret was married to Sir Richard Verney, who had Jlle 


Sir Grevil Verney, who had Jſſue Grevil Verney, and 
| Richard the Petitioner : Grevil had Iſſue Sir Grevil, 
who died an Jnfant, having Illue William, who died an 
Infant without Jſſue ;; upon which the Petitioner pꝛekerred 


his Petition as Heir ok Margaret, who was ſole Þeir to 


Elizabeth Lady Grevil, who was Hefr of Sir Robert 


Willoughby, ſummoned by the Title of Lo2d Brook, in 
the Time ok Hen. 7. by Writ to Parliament; [and the 
Direfion of the Writ wag Roberto Willoughby de Brook 
Chevalier] non conſtat, if the firſt Lord Willoughby had 


lat in Parliament, oz no, there not being any Journal 


of the Houſe of that Time; but Robert his Son, as ap: 
peared by the Journals, was ſummoned by the Title of 
Low Brook, in the Time of Hen. 8. and ſat by Uirtue 
of this TUrit of Summons ; and ſo this being a Baro- 


ny in Fee, and Margaret being the Heir to this Barony, 


and the Petitioner Heir at Law to Margaret ; this was 
The 


— — 
TO 
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The Attopney- did not deny the Title as was alledged = 


in the Petition, ſcil. that Margaret was Hetr at Law to 


Robert the fitſt Lozy Willoughby, aud that the Peti⸗ 
tioner was Heir at Law to Margaret; but he inſiſted, 
that he is not entitled to this Barony ; and he (aid it 


was to de considered, how the Law was taken in the 


Parony was created; and koz the better Underſtanding 


ok this; he divided Baronies, as Selden has done, inta 


thee Pertods ok Time, (ci). from the Time of William 


the Firſt; vulgarly called the Conqueror, to the Middle 


ok the Reign ok King John: Secondly, From the Bid: 
dle of the Reign of King John, to the Middle of the 
Reign of Rich. 2. and Thirdly, From the Biddle ok the 


Reign of Rich. 2. to this Time. From the Time of 


Will. 1. till the Reign of King John, Barons were by 
Tenure, but in the Time of King John they were ſum- 


moned by Writ ; and though' it is ſain by Sir Edward 


Coke, 1 Inſt. 9 & 16. that he who is fummoned by Writ 
has an Inheritance in his Barony ; and ik there are no 


Words of Limitation, that this is a Fee; yet he ſain 
that this was but his Opinion, and he does not cite any 


Authozity fo2 it, and he is encountred in this Point by 


Prinn, in his Treatiſe called, A Plea for the Juriſdiction 


of the Houſe of Peers; and by Elſing, and a Book laid 
to be wrote by Juſtice Dodderidge, who agrees with 
Prinn ; and he ſald that in this Time, ſometimes the 
Father was ſummoned, and not the Son; and allo tho 
it was a Barony in Fee, yet the Daughter was not in- 
heritable, but the Heir Male of the Family; and in⸗ 
ſtanced in diverſe Caſes ; and though they were ſummon⸗ 
ed by Writ from the Time of King John, to the Middle 
ok the Reign of Rich. 2. pet their Title was by Tenure, 
and they were Barons by Tenure, and the Writ was ge- 
neral without any Mozds of Limitation, in the ſame 


Manner as at this Day, where the Writ is ſent to 
Barons created by Patent, the CUrit is the ſame as the 


old TUrits, by which Barons are created, and in the 
one o2 the other no Mention is made of any Continuance, 
but it ſeems to be only perſonal ; and he ſaid, that if a 
Barony in Fee be deſcendible to a Daughter, that then 


the Husband map be Tenant by the Carteſy, o2 the King 


might ſummon him by Writ, A Cows of which — 


) 


Time of Hen. 5. as to Batontes by Writ, when this 
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other Wilke, this Allue might'elaim'a Barony in-Fee; and 


de the came as here; and if he Qhall- babe Iſſue by any 


the Iſſue ok the'firſt (Uifte likewiſe, the Conſequence of 
which he ſubmitted to their Conſideration, fo2 the Wowg 
which ſummon the Tenant by the Curteſp, would be the 
ſame as in other Calſes; and therefoze he (aid that the 
Low would not gibe the Barony to a Daughter, but it 
ſhall deſcend to the Peir Male, who can do the Service 


required by the Urit, foz the Service required is, to come 


and conſult and adviſe with the King, which is a peſo: 


nal Service; the which a Moman 5 perkoꝛm; and 


therefoze the Law will not permit the Baronp [which is 
created to perfozm ſuch Service] to deſcend to a (lo: 
man, who cannot perfozm it; and therekoze he lad that 


in diverſe Cales, where the Barony deſcended- to one 


Davghter only, pet the Heir Male of a collateral Line 
had been ſummoned, and the Daughter though ſhe peti- 
tioned, was not admitted to the Title; and koz this he 
inſtanced in the Caſe of Edward Nevil, who martied Eli- 


_zabeth, the Daughter of William Baron Latimer, which 


was a Barony in Fee, and had Jſſue Elizabeth and John; 
John died without Iſſue, Elizabeth was Þeir to the 
Barony, and married to Sir John Willoughby, who 
had Jſſue by her Robert Willoughby, who was created 
Lord Brook; but upon the Death of John Nevil without 
Iſſue in 10 Hen. 6. George a collateral Heir was lum. 
moned to Parliament; and though in the Time of 

Hen. 7. Sir Robert Willoughby petitioned foz it, pet 
the Nevils were continually ſummoned, till Failure of 
Tſſue, in Time about 23 Eliz. when it deſcended to four 
Daughters, and they are dead without Jfſue ; the ſecond 
Inſtance was in the}Caſe of the Barony of Bergaveany, 
which is a Barony in Fee, and which ought to have de- 
ceſcended to Mary, only Daughter and Heir to Henry ; 
but primo Jacobi, Edward of a collateral Line was ſum- 
moned, and it has continued in this Bꝛanch to this Day; 
the third Inſtance was in the Caſe of the Barony of 
Clifford, which was an antient Barony in Fee: Henry 
Clifford in the Time of Hen. 8. was created Earl of 
Cumberland, and had Iſſue Henry, who died 1560. lea- 
bing Illue George and Francis; George died A. D. 1605. 
leaving Jfſue Anne his only Daughter and Heir ; yet the 


Barony did not deſcend to ber, but to the Son and 
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heir of Francis, and continued in this Branch till Failure 
of Jſlue Male; and if it be ſa in the Cale of an only 
Daughter and Hetr, and the Law was taken (ſo to be in 


the Time befoze and after the Summons of Sir Ro- 


bert Willoughby, à fortiori it would be fa in the Caſe 
of a Deſcent to many Daughters, as was here; fo? 
Edward the Son of Sir Robert Willoughby, ſecond 
Low Brook, had Jſſue thꝛee Daughters, and died in the 


Like of his Father; upon which at the Death of his 
Father Robert, the Barony, ik it deſcended, ought to de⸗ 


ſcend to the three Daughters of Edward; but this could 
not be, koz all the Daughters are but one Hefr to their 
Anceſtoz, and each of them is as well entitled, as the 


other ; and therefoze it has been always taken in ſuch 


Caſe, that the Barony is in the Crown; and ſo it was 
ruled in the Caſe of the Earl of Oxford, repozted by 
Jones, where it is ſaid that the Baronp being entire, and 
indiviſible, it map not deſcend, but is in the Diſpoſal of 
the. King; and in another Place of this Book, it is ſaid; 


that the King might grant it as he pleaſed, and the Houſe 


of Peers agreed with the Judges in this Point, and made 
their Repozt accowingly z and he (aid, that if this de- 


\ fcends, and no one can claim it, it is ſuch a Kind of Jn- 


heritance, as he had never ſcent But it is objected on 
the other Side, that ft is ſuſpended during the Lives of 
the thzee Siſters, and when the two are dead without 


Iſſue, then it fs revived ; but he laid, when ſhall it be re⸗ 


vived? it has been 170 Years ſince that any one has 
claimed it; and ik no Time be limited, this will be to 
_ admit all the old Titles, that any Ban can find ſince the 
Time of Will. r. fo2 ercept the Lords will limit them, 
he did not know, what Time there ought to be of Limi⸗ 
tation in luch a Cale; and he ſaid that there was a 
Time when this might have been claimed, if the Family 


had thought it to have been a Right in them; fo2 Sir 


Foulk Grevil, and Foulk Grevil his Son, might have 
claimed it; but the Son waived it, and excepted of a 
new Title; and in the Pꝛeamble of his Title, it is re⸗ 


Cited, that he was deſcended from the antient Houſe of 


Willoughby and Beauchamp; ſo he took Notice of his 
Pedigree, but did not claim this Barony, but was cre- 
ated Baron Brook of Beauchamp, which is a plain Indi⸗ 
cation, that he did not Fol. 5 1 Right in him, fo2 m 
- Bi E 
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be would+hove: been -veſtozed to bis moze antlent Title, 
- which: was moze eligihle ; from which be /inferred; that 


it was his Judgment, that he bad not any Right to this 
Sarony ; and there hading been ſo long an Juterval of 
Time, ebery Thing ſail be peſumed againſt the Right, 
foz if there mas any Right, it is ta be pzelumed, that in 
ſo great a Length of Time, ſome of the Anceſtozs would 
have claimed it. Nc. an e inne Fae 13 n EH 
Popwis and Northey econtra: And. Powis ſafd, that all 

that Mz. Attorney had (aſd in the firſt Part of bis argu⸗ 
ment is, that there were Baronies bp Tenure, the which 
is without Diſpute ; and he alſa {aid that without Que. 
ſtion there were Parons created by Writ, and where. the 
Father and the Son Have been ſummoned, it had always 
been taken, that this was a Barony in Fee, accowding 


to the Opinion of Coke, aud all Pꝛecedents, and con: 


ſtant Uſage ; aud he inſtanced in the Barontes ok Aber- 
gavenny, Audley, Fitzwater, Morley, Ferrers, North and 


| Grey, Paget and Wharton, which are Baronies in Fee 
and derived from Females, and the Lords fit in the Houſe 


in this Right to this Dax: and a great Number there 


enjoyed at this Day; and therefoze the Opinion of 991, 


Prinn would not be of Right againſt Coke, who was the 


moſt learned Man in his Pzofefiou of his Time, and of 


great Name and Reputation at this Day, and had been 


Attorney General, and who ought to be pꝛeſumed to un- 
derſtand theſe Matters; and ſo at this Time the Law 
is certain and ſettled without Queſtion in this Point, 


though heretofo2e there had been Uariety of Pꝛacdice and 


Opinions; and therefoze, 1 Inſt. 165. where there is but 


an only Daughter, a Barony in Fee deſcends ro her, as 
well as to a Son; fo2 there is no Incertaintp, as there 


is where there are many Daughters, the which are all 


but one Heir; and therefoze in ſuch Cale the Barony, 


as has been ſaid, is in the Diſpoſition of the King, 


ſceil. he may declare, which of the Daughters ſhall have 


it, but the King cannot give it to a Stranger out of the 
Family ; but becauſe that the Baronp is entire and indi⸗ 
viſable, and many Daughters together cannot have it, 


the King may in ſuch Cale declare that one of the Daugh- 
ters ſhall have it, oz ſuffer it to remain in Sulpence at 


his Pleaſure ; and this is all that is meant by the Judges 
FI | = In 
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in the Cale of the Earl of Oxford; but when all the 


Daughters are dend without Jſſue- but one, lo that the 


ceaſes, and the Heir of ſuch Daughter 'oight- to en joy 
it, without any Declaration of the King, us had been done 
in the Caſes of the Anceſto2 of the Duke of Bolton, fo2 
the Baroap ot St. John, and koz the Batony of Clit- 


ford, and ruled accodingly by the Peers in 1691. fo? the 


Barony of Roſs, fox the Barony of Ople, and fo2 the 
Barony of Conyers, and the Barony of Vipont; all 
which had deſcended to many Daughters; and after the 
Death of all but one of them, have been enjoyed by the 
Ille of fuch Sitter, as of Right, without any Decla- 
ration from the King; all which Pꝛecedents pꝛobe, that 
the Barony which deſcends upon two 02 moze Daugh⸗ 
ters, is not extingaiſhed, but only ſuſpended ; fo; if it 


be extinguiſhed, then there ought to be a new Creation, 


and Pyecedency ought to be accodingiy; but in theſe 
Caſes they are in, in their antient Bight, and they have 
had Pꝛecedence accowing to that Right, [and that the 


Jacertainty in ſuch Cale is taken away, the Suſpenſion 


Barony is not extin, Vide 9 Rep. the Caſe of the Ab- 


bot de Strata Marcella, though not cited by the Counſel.) 


And as to the Non-claim it was ſaid, that by the Com- 
mon Law, there was not any Time of . Limitation, as 


to Lands ; but this is remedied by Statute ; but it never 


was ſaid, that any Statute extended to a Barony, which 
ig a Name of Dignity annered to the Perſon, and may 
not be aliened, ſurrendzed, oz ertinguifhed z and there- 
fore ik it may not be barred by Fine, 02 furrendzed, his 
Negligence o2 Omiſſion cannot hurt him, as a Biſhop by 
his Non-clatm map not p2ejudice his Succefſo2 ; and allo 
a Barony may not be lurrendzed by the Acceptance of a 
new Title, no moze than an Office ; and as to the Caſe 
of the Baronp of Latimer he ſaid, that this ought to be 


pꝛelumed to be a Barony by Tenure, and the Land coming 


ta the collateral peir, the Barony attended it; and as 
to the Non-claim by the pꝛeſent Familp, this was ercuſed 
by the Interval of Parliaments, in the Time of Charles 


the Firſt, and by Minozities after. And Northey ſald, 


that the Law antiently had not been certain in the Caſe 
of many Daughters, fo; antientlp it had been ſaid, that 
the Eldeſt ſhall have it, 4 Inſt. 221. Bracton Selden's 
Title of Honours ; but it is (ettled- at this Day, that 


the 


$ 1 if 
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the King may dilpote of it to any of them, but without 


ſuch Declaration it remafns ſuſpended : And as ta the 


Acceptance ok another Title by Sir Foulk Grevil, he 


ſald that this cannot amount to a Surrender, fo? it is 
not an Acceptance of the ſame Thing, alſo there- is no 


Reverſion of this Barony in Fee, in which it might 


merge; a Barony likewiſe is a Thing annexed to the 


Perſon, and inherent in the Blood, which is made no⸗ 


ble, and it cannot be furrend2ed, barred, granted, oz ex- 


tinguiſhed, otherwiſe than by Attainder, oz At of Parlia- 
ment, as it is held in 4 Inſt. 355. and in the Lozd Ru. 
then's Caſe in 1640. and in the Lozd Purbeck's Caſe, 

18 June 1678. and as to the Non-claim it had been ex. 
cuſed ; and therefoze he pꝛayed that their Lordſhips wauld 
allow the Title of the Petitloner, and repozt it to the 
King in his Favour. 


Sow ſaid, that he did not deny, but that a Baronp 


created by Writ is a Fee, which ought to vefcend in 


the Caſe of an only Daughter; that it is not extinguiſh⸗ 
ed, 02 that the Acceptance of a new Title does not a: 


mount to a Surrender; but he (ald, this is an Argu- 
ment of the Opinion of this Man, that he had not any 


Hight to this Barony, oz otherwiſe he would have af- 
fumed his antient Title, and that this turns the Pye: 


ſumption againſt the Petitioner z he ſafd likewiſe, that 
when there has been a Diſcent to thee Daughters, and 
none of them might claim it, that this is a Suſpenſion, 


and therefoze none of the Daughters, oz their Tſue 
might claim it ex debito juſtitiæ, but the Petition ought 


to have been ex gratia. 


Upon the Repozt made by the Lord Keeper of what 


was offered by his Majeſty's Attorney General, and 
the other Counſel, in Relation to the Petition of Sir 


Rich. Verney, Knt. claiming the Title of Lord Brook; it 


was reſolved upon the Queſtion, That the Petitioner Sir Rich. 


Verney hath no Right to a Writ of Summons to Parliament, 
and a Committee was appointed by the Houſe of Peers, 
to d2aw up what ſhall be repozted to his Majeſty, upon 


his Majeſty's Reference to that Houſe, upon the Pett- 


tion of Sir Richard Verney, claiming the Title of Lord 


Brook; and after frequent Adjournments of their Time 
of Meeting. the Committee did never meet, and there 


was we any Song further done upon this Petition in 
tha 
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that Sellons ; and the Reaſon why the Clalm of Sir 


Richard Verney was not allowed, upon this Petition, 
leemed to be, becauſe he claimed the Title of Lord Brook, 
as a Barony in Fee, when Str Foulk Grevil was created 
Lord Brook of Beauchamp's Court, by King *James the 


firſt, to bim aud the Heirs Bales or his Body; 'which 


though it might not be a Surrender of the Barony in 
Fee, pet the Title of Lord Brook is enjoyed by the Pale 


PR — 
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Deſcendants ok Sir Foulk Grevil ; and the Lord Brook 


was heard by bis Counſel againſt this Petition; and 
therekoze in the Beginning ok the next Pear, Sir Rich. 


Verney peferred' a ſecond Petition to his Majeſty, ſet- 


ting kozth, that his Anceſtoz, whoſe Heir he is, was ſum- 
moned to Parltament, as a Baron of this Realm, Anno 7. 


| Hen, 7. the UUrit being directed Roberto Willoughby de 


Brook Chevalier; and being alſo ſummoned to other en- 
ſuing Parliaments, died ſeiſed of the ſald Dignity of a 
Baron by TUrit to him and his Heirs, to whom lucceeded 
Sir Robert Willoughby, Knr. his Son and Heir, who 
being likewiſe - ſummoned to Parliament amongſt the 
Peers of this Realm tempore H. 8. fat accozdingly, and 
died ſeiſed ok the lald Dignity to him and his Heirs ; 
whereupon the ſaid Dignity came to Elizabeth Lady Gre- 


vil Gzandchild, and at Length ſole HÞefr to-the ſaid 


Sir Robert Willoughby, Knt. the ſecond Baron of that 
Name ; and this by ſeveral meſne Deſcents is now come 
to the Petitioner, as rightful heir to Margaret Lady 
Verney his Gzandmother, which Margaret Lady Verney 
was G2andchild, and at Length ſole Heir to the afozeſaid 
Elizabeth Lady Grevil. And Jan. 4. 1695. this Pett- 


tion was by his Majeſty referred to the Houſe of Peers, 
to examine the Petitioner's Claim and Title therein, and 


| to certify how the ſame ſhall appear to them with 
their Opinion thereupon ; and after very great Debate, 
and the Queſtion put, the Petition, and the Over of 


_ Reference were read, and it was reſolved that the Peti⸗ 
tioner ſhall be heard at the Bar by his Counſel- upon 


this Petition; and Notice was ozdered to be given 


to the King's Counlel, in ozder that they might be 


heard at that Time, in Caſe they ſee Cauſe to offer 
any Matter on his Majeſty's Behalf upon the laid Pe⸗ 


the ſame Time, 


Feb. 


fition ; and the Heralds were oꝛzdered alſo to attend at 
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keb. 3, 1695. The | Petitioner's Counſel wert heard, 


ow i 


who offering to pꝛove every: Particular; of Sir Richard 
Verney's Pedigree to be true, as opened by them; gz. 
Solicitor agreed the Pedigree to be as they had ſtated it, 
it being ſigned by the Heralds, who are the proper Of: 
cers in that Caſe ; and upon Debate, whether the Pei. 


gree as offered by Sir Richard's Counſel Would be pzoved, 


ty 


it was agreed, that Sir Richard's Pedigree mentioned 
in his Petition, was truly ſet fo2th, it having been for- 
merly. made out by Proofs; then it was ſtrongly: inſitted 
by the Counſel for the King, that the Petitioner's Caſe 
had been already heard and adjudged upon his former 
Petition, whereby he claimed to have a TUrit ok Sum⸗ 
mons to Parliament from the ſame Anceſtor, - bp the 
ſame Pedigree, und under the ſame Writ of Sammons, 
by which he makes his Claim in this Petition; and that 
the Judgment upon the kozmer Petition was not, that 
he had no Right to a TUrit of Summons by the Name 
of Lord Brook, but generally that he-had no Right toa 
Crit of Summons upon his Caſe, as ſtated in his pe- 
tition; and it was ſubmitted whether a Judgment once 
given in ſo ſolemn a Manner ſhould be reviewed; and ad: 
mitting the Petitioner's Claim, as now ſtated, to be diffe- 
rent, from the Claim inſiſted on in the kozmer Petition, 
then it was urged, that Sir Robert Willoughby the An 
ceſtoz, under whom the Petittoner claimed, and his Son 
and Gzandſon ſat by the Name of Lord Brook, and ne- 
ver by the Name of Lord Willoughby de Brook ; and it 
was argued, that no Peer can claim a TUrit by Deſcent 
to ſit in the Houſe of Peers by any other Mame, than 
that by which the Anceſfoz under whom he claims, did 
ſit ; and therefoze it having been adjudged upon the for- 
mer Petition, that he had no Right to a TUrit of Sum: 
mons, as Lord Brook, which was the Title by which his 
gd Kong ſat, they concluded that he can have no Right 
at all. „ 1 
Feb. 13. 1695. After full and deliberate Conſideration 
and Debate, upon what had been offered by the Counſel 
of the Petitioner, and of what had been objecked to the 
ſame by the Counſel foz the King ; upon the Queſtion put 
it was reſolved, That by what had been made appear to 
the Houſe of Peers, the Petitioner Sir Richard Verney had 
a Right to a Writ of Summons to Parliament, by the 
2 | [ame 


"Te erm. "Fi 6 Will. & Mar. R. B. 


Name and Title of Willoughby FR brock and a Com- 
mittee was appointed to dzꝛaw up in writing what (hall 
be repozted to his Majeſſy, upon his Majeſty's Reference, 
which was repozted and agreed to by the Houle of Peers, 
and preſented to his Majeſty; and Feb. 27. 1695. Richard 
Lord Willoughby de Brook ſat in Parliament. coming 
in by Diſcent, as adjudged to have a Right to a Writ of 
Summons to a Parliament; the Writ boze Date, Feb. 25. 
1695. 8 Gulielmi tertii : multoſque per annos, ſtet fortuna 
Domus, & avi numerentur avorum. 


During the Debate in this Cauſe, ſome Matters were 


moved in Reſpeft to Deſcents of Baronies by CUrit, and 


Ceunſel was heard in the Behalf of ſeveral - Peers, 
claiming Baronies by Deſcent, whoſe Anceſtozs were call- 
ed by CUrit ; and a Day was appointed to conſider of 
the Precedency of ſuch Peers, as ſhall be ſummoned by 
(Urits into their Fathers Baronies, and of the Deſcen- 


dants of ſuch Peers; but upon the Day appointed no- 


thing was done touching this Matter; no2 was it af: 


terwards reſumed during the Seſtions ; pet upon the 
Queſtion pur, it was reſolved, That if a Perſon ſum- 
moned to Parliament by Writ, and fitting, die, leaving 
Iſſue, two or more Daughters, who all die, one of them 


only leaving Ifſne, ſuch Iſſue has a Right to demand 2 
Summons to Parliament. 


—— 
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The King and Tucker; devant. 


ND nom the Court, ſcil. Samuel Eyre, 
Giles Eyres, and Holt Chief Juſtice 
1 kk Judgment ſeriatim in this Cale; and they 
did not regard any of the Exceptions taken 
but the two laſt, ſcil. the Omilfion of ſecreta ſua ampu- 
tentur, & contra allegiantiæ ſox debitum ; and as to the 
Firſt, ſcil. the Dm(Mon of ſecrata ſua amputentur, they 
held the Judgment good, this notwithſtanding, fo2 tho' 
it be always pzonounced, it never is entred ag Part ok 
the Judgment, and to reverſe the Judgment fo2 this 
Reaſon, would be to overthzow the greateſt Part of 
all the Judgments, which have been given in High Trea- 
ſon ; but fo2 the other Exception they una voce reverſed 
the Judgment; fo2 the Clauſe contra allegiantiz ſuæ de- 
bitum, is not by wap of Aggravation, but ſews how he was 
guilty proditorie, ſcil. contra allegiantiæ ſuæ debitum, and 
proditorie of it ſelf, is not ſufficient, fo2 if it be not contra 
allegiantiz ſuz debitum, it may not be proditorie;/and this 
Clauſe cannot be ſupplied by contra naturalem ſuum Domi- 
num; fo2 if this Clauſe was omitted, yet the Indictment 
would be good; and per Holt Ch. Juſt. a Thing neceſſary can. 
not be ſupplied by a Thing unneceſſary ; and he cited, and much 
relied upon the Caſe cited in Calvins Caſe, the Recod 
st which Caſe he had leen ; the Recozd and the Jndic- 
ment was fn all Points accowing to the Common 
Fomn ; but naturalem Dominam was omitted, and ſupre- 
mam Dominam ſuam was in; he ſaid, this Concluſion 8 
2 | 8 n 
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- * * 
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not of Neceſityz oz it is ſuflicient if it be ſaid in any 
Part of the Jnvitment ; but it ought to be inſerted in 


ſome Part ; and he ſaid, that as to Lambert and Vanes 


Cale, and the other Caſes cited, this Biſtake might be 
cauſed upon ſeeing (ome Indictments kramed upon a Sta- 
tute, which created a particular Treaſon, which was not 
Treaſon defoze, where this Claule might be omitted; 
and ſo by all the Court, the Judgment was reverſed, 


Wilſon and Law; puis. DE 
PH IS was a general Demurrer to the Writ and 


Count fn an Appeal of Felony, and ſeveral Ex- 
ceptions were taken: Firſt, Becauſe the Count ſays, that 
he being in pace Domini Regis, &c. circa horam primam, 

_ &c, the which is incertain, fo2 the Hour ought to be po⸗ 
ſitively alledged, & circa Horam is not any Allegation of 
an Hour certain, as it ought to be by the Statute of 


Gloceſter, cap. 9. 2 Inſt, 317. and the Count after ſays, 


ſo he Die, Anno, Hora & Loco ſupradict. killed him, 8c. 


the which is repugnant when no Pour in certain is al- 


Kec. ſuper ſuperiorem partem ventris proximi ad pectus e- 
juſdem, &c. the which is as uncertain, as Young's Caſe, 
4 Rep. 40. Thirdly, Dans ei, &c. is not a poſitive Alle. 
gation, that he gave him a moztal Stroke ; fo2 though 
it is ſald percuſſit, perforavit, &c. pet this might be, and 


| ledged befoze. Secondly, Jt is ſatd that he wounded him, 


the Party not die of it; non allocatur; fo; circa Horam 


ſeems certain enough, fo2 half an Hour after Twelve, 


and half an Hour after Dne, is one Hour, & circa the 


Hour of One; and as to the ſecond Objection, it ſeems 
to be certain, and not like to Young's Cale; fo2 there it 


was circiter pectus uſque ad oſſa Humeri, the which was 


much moze incertain than here; and as to the third Ob- 


jection, it is better than ik it had been et dedit, fo per- 


cuſſit, perforavit, &c. dans, is an expreſs Allegation, and 


couples all together. Another Exception was taken to the 


Joinder in Demurrer by Carthew, that this was a gene- 
ral Demurrer to the TCIrit and Count, and that they in 


joining in Demurrer, have pleaded firſt to the Writ, and 


after to the Count, and ſo ſevered in their Demurrer, 
the which was never ſeen ine; os ſaid alſo that he By: 
— DN TTTED LINE: | urn 


da” * * . 
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to lap, that he has made another do it, and he ought te 


Exceptions, but ſeemed ſfrongly to incline, that none of 
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urn ot the MUrit was til; k it is attachiari feci eun- 
dem, Rr. where it gught to de attachiavi ; fo2 the She. 
ci is exp2eflp commanded by the Writ to do it himſelf , 
and it is not an Anſwer to the Command of the Writ 


Cap Attachiavi in this Caſe, in like Manner as he bought 
te return a Cepi to a Capias, and not Capi feci, fo; an 
Attachment of the Bodp, and a. Capias does not differ 
as to this Purpoſe ; and to this the Court ſeemed to in: 
Cline, but it is aided by the Appearance; another Excep. 
tion was taken to the Return, and that was, becauſe 

he ſaid Corpus præfat. &c. parat. habeo, &c. ubicunque, 
the which is incertain, and not accowing to the-Fozm of 
the Return; foz though the UWeit be, that he ſhould 
bave the Body in the Kings Bench ubicunque, becauſe 

jt is incertain, where the Court hall be at the Day of 
the Return, yet when the Day is come, be ought to re- 
turn the Body into Court, which then is in a Place 


Tertain, and not to (ay that he had the Bodp, ubicunque 


e. the which the Court ſaid was a Blunder, but i is 


Aided by the Appearance ; then it was ſaid, that the Ve- 


nue is miſlaid, fo2 this is a Fact in a County ; and it be⸗ 
ing (o, the Venue ought to be from a Vill, and not from 
8 Pariſh as here ; foꝛ the Common Law does not take 
Notice of a Pariſh, Pariſhes being but lately diſtinguiſh⸗ 

ed, and that by the Eccleſiaſtical Law; and a Viſne ne- 


ber was known ta be awarded from a Pariſh, till within 


theſe 100 Pears z and the Statute of Glouceſter requires, 
that the Vill be hein ; non allacatur ; fo! firſt this ought 


to be pleaded, and ſhewn that there is not any ſuch Vill, 


92 Lieu conus, &c. and he ſhall not take Advantage of 
this upon a Demurrer; the Court did not over-rule the 


them were good; yet they gave a further Day foz ano- 
ther argument; in this Caſe Morgan and Egerton's Caſe 


in 1 Bulſt. 69. was cited as an Authozity in Point; 


Crump 


— : 


2 
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T Tron e ſpecial! erate, the Statote ef 1 Will. 
. & Mar. which ofdains, that Utntuery ould ſell 
fo: ſuch a Pace, und in ſueh Beakarts, was found, any 


then a Convifion cd the ' Plaintiff, Sec. and wpon the 
whole Uerdi#, the only Queſtion was in this Caſe, t 
the Defendant who was a Conſtable, and aden in Ode- 
diente of a WMartant of a Juſtice, be chargeable in Tref- 
paſs, ko; a Diſtrets taken by him accowing to the Aar⸗ 
tant; and it was ar gued by Shore, that he was, becauſe 


the Juftice had not an Authozity in this Cafe z fo? he 


ought to convik the Offenver within a Time certain; 
and here he did not convi# him within this 'Tane, and 
this appears within the Matt ant it fe; and this being 
a ſpecial limited Authozity, the Conflable as wen as de 
takes Notice of the Authozity of the Juffice ; he oughe 
to take Notice of the Bounds of his Authority ; other. 
wiſe in the Cale of a general Jurisdiion z amm the Cafe 
of the Marſhalſea, and the Counteſs of Rutland were cf- 
ted to this Prirpoſe ; and here he having not duly pur- 
ſued his Authouty, that which he has done is vold, & co- 
ram non Judice, and then the Officer ſhall not be excufey, 
On the other Side it was argued, that the Oficet is not 
to diſpute the Anthozity of the Juſtice, in a Cafe where 
he has an Quthozity, as he has here; and 1 Cr. 94. Hil- 
ton g Cafe was cited to this Purpoſe, and other Caſes, 
and the Oifference taken where it is coram non Judice, any 
where not: Holt Chief Juſtice cites the Cafe of Terry any 
Hartington in Scaccario; and (a that if @ Juſfice of the 
Peace avjudge that to be an Offence, which is tro Of- 
fence, the fnferfo2 Officer hall anſwer; as if one be adjudg⸗ 
ed the putative Father of a DBaflard, where after it ap- 
pears to be bon in Batrimony; this is void, & coram 
non judice, &c. Curia advifare vault ; puis. 
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The King and Kemp ] puis. | 


4. A Scire facias was bzought to reverſe a Patent, in 
þ which the Cale was; Ring Charles the Second, 
Anno 12. of his Reign, grants the Dffice of Searcher 
to Martin, durante beneplacito; and after in the 6th 
Pear of his Reign, reciting the ſaid Gzant to Martin, 
grants the ſaid Office to Fryer, habend. after the Death 
Surrender oz Foxfeiture of the Patent to M. to Fryer fo; 
his Like; and after in the 26th Pear of his Reign, by 
another Patent, reciting the two fozmer Patents to 
Martin and Fryer, he grants the Office to William Kemp 
fo2 Life, habend. after the Determination of the Patent 
to Martin and Fryer by Death, &c. and further in the 
ſame Patent, grants it to Henry Kemp, ut ſupra; Mar- 
tin, Fryer, and William Kemp are dead, and a Scire facias 
is brought to repeal the Patent to Henry; and it was 
objected by Pemberton, Firſt, That the Patent was void 
in its Creation, fo2 Martin having but an Eſtate durante 
beneplacito, when the King makes a Ozant to Fryer, 
this is a Determination of his (Mill; and it being (0, 
His Gꝛant to Fryer was void, foz the King was deceibed 
in his G2ant, fo? he intended to grant ft in Beverſion ; 
but the Patent of Martin being determined by the Gant 
to Fryer, and his G2zant being to commence upon the 
Determination of the Patent to Martin ; this ought to 
commence immediately, and ſo it is a Gzant in Pol⸗ 
ſeſſion; and it being a Szant in Poſſeſſion, where 
the King intended only to make a Gzant in Rever- 
ſion, the King is deceived to his Pꝛejudice, and 
therefoze the Patent to Fryer is void; and if it be void 
to Fryer, by the ſame Reaſon the Patent to Kemp would . 
be void alſo : He ſaid likewiſe that the Patent is vold 
fo2 another Reaſon, becauſe here is an Eſtate of Frank» 
tenement to commence in futuro, koz the Life of the 
Gtantee ; the which cannot be by the Rules of Law; ko: 
an Ettate granted to a Man foz his Life, is to be under⸗ 
ſtood all his Life, and ſhall not be fo2z Part of his Life, 
fo2 the Law will not permit a Fraction of an Eſtate fo? 
Life ; he admitted that the King may make a reverſionary 
Gant, yet he inſiſted ut ſupra. Es 
— 1 | | 
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etermina- 
tion; and he took a Difference mentioned in Chandos's 
Caſe, 6 Rep. where the Milpziſion is foz the Benefit of 
the King, and where to his Pꝛejudice, as it is ſaid ſu- 
pra; and as to the Ozant he (aid that it is good, fo2 
in ſuch Caſe as here, it is but in the Nature of an Ap⸗ 
pointment to commence in futuro, and no Eftate paſſes 
in præſenti, as it would, where it is an Office of Jnhe- 
ritance ; and therefoze all thoſe Gzants operate in the 
Nature of Szants in futuro, and not of pꝛeſent Gzants 

and though a Franktenement paſſes, yet in the Cafe of 
the King, and alſo of the SubjeX, (as in the Caſes of 
Giants by Biſhops) theſe G2zants have been allowed to be 
good; and he pꝛaped Judgment koz the Defendant. Cu- 
ria adviſare vult, &c. Dyer 94. is the Cale in Point, 
but not cited. 6 H. 7. 14. Com. 499, 500. puis. 2 


: Philips and Bury. 


4 AN Ejetment was bzought againſt the Defendant 
by one Robert Philips, who declares upon the 
Demiſe of William Painter, Recto2 of Exeter College, 
and the Scholars of the ſame College, of a certain Mel: 
ſuage, called the Recory-Houſe, ſituate within the Parifh 
of St. Michael, within the City of Oxford, to hold 
_ from Michaelmas, which was in the ſecond Pear of their 
pꝛeſent Majeſties, until the End and Expiration of five 
Years, then next following ; that he entred into the 
Premifſes, and was poſſeſſed till the Defendant ejected 
him; to this the Defendant pleads that the faſd Mel⸗ 
ſuage at the Time of the Action bzought, and long be: 
foe was the Freehold and Soil of the Rector and Scho- 
lars of Exeter College mentioned in the Declaration; 
and that the lad Defendant long befoze, and at the Time 
of the ſuppoſed Ejectment was, and pet is Rector of the 
laid College; and by Reaſon thereof the Defendant, in 
Right of the ReQor and Scholars of the ſaid College, 
into the ſaid Befſnuage, with the Appurtenants, at the 
Time of the Treſpaſs and Eje&ment alledged in the De- 
claration, did enter; and the ſaid Robert Philips did - 

— move, 


the ſaid College diverſe Laws and Statutes were made 

fo2 the better Government of the laid College; and that 
by the laid Statutes the Biſhop of Exeter fo2 the Time 
being, and no other, was appointed Uifito2 of the ſaip 
College, accozding to the Tcnour and Effet of the Sta- 
tute found in the Ucrdif ; and that the Biſhop of Exeter, 
that now is, at the Time of the Appeal of James Colmer, 
in the ſaid Gerdict afterwards mentioned, was and ſtill 
is Uiſitoz of the (aid College, by Ufrtue of, and accom» 
ing to the Statutes of the (aid College, and then find 
the Statutes of the College in hzc verba ; They find the 
Statute koz the Eleion of the Rector, and the Dath re. 
quired to be taken by the Rector upon his Election, by 
which Dath among other Things, he ſwears, the Liber- 
ties and Paivileges of the Colleges to keep and defend : 
They further find the Statute fo2 expelling any Scholar 


Convict of Adultery, 8c. befoze the ReQor, Sub-ReQor, 


Dean, and five other of the ſenior Fellows, 02 the major 
Part of them, with the Aſſent of the Rector. Then they 
find the Statute whereby the Biſhop of Exeter foz the 
Time being, is conſfituted Viſitor 3 and that it ſhall be 
lawful fo2 the ſald Biſhop, and to no other, as often, as 
by the Rector of the College, and in his Abſence, by the 
Sub- Rector and four others at leaſt of the ſeven ſenior 
Fellows, he ſhall be requeſted ; and alſo without any Re- 
queſt de. quinquennio in quinquennium ſemel, to the 
ſaid College, by himſelf oz his Commiſſary to come, = 
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to enquire ok all Things contained in the cal Statute, 


and of. anp other Particulars, and to do all other 


Things, which be fit and neceſlarp, to the Coprection 
and Amendment. of the laid College, etiamſi ad depriva- 


tionem aut amotionem Rectoris Sab-recoris, aut alterius 
cujuſcunque, Statutis & ordinationibus id exigentibus, pro- 


cedere contingat; and then the Statute directs, that the 


Uiſitation ſhall continue but two Daps niſi ex cauſis ur- 
gentiſſimis & rariſſimis, and it ought remains unfiniſhed 


at the End of the Uiſitation, tis to be left in Writing 


with the Rector, and he is to ſee it amended accozding 


to the Statute, upon the Penalty ok Contempt; and 


then proceeds to the Manner of pꝛoceeding by the Giſi⸗ 
to at his Uiſitation, ſi tamen a d privationem aut inabi- 
litatem Rectoris aut expulſionem Scholaris per Epiſcopum 
aut ejus Commiſſarium agatur, ck c. 


Then they find the Statute foz removing the Rector; 


and further find that befoze the Time ok the Demile, viz. 


6 Otob. in the firſt Pear of their pꝛeſent Majeſties, one 


James Colmer, a Fellow of the laid College, was con- 


- victed of Incontinencp, befoze the Defendant, then Recor 


of the ſaid College, the Sub- rector, and Dean, and five 


other the ſento2 Scholars of the ſaid College, with the 
Aﬀent of the Refto2 ; and fo2 that 'Reaſon excluded the 


College, Thep further find, that from this Sentence 
of Expulſion, the ſaid Colmer appealed to the Qilitoz; 
who in February 1689. appointed Dꝛ. Maſters his Com- 


miſlary to hear and determine the ſaid Appeal, and find the 


Commiſſion in hæc verba; and that upon that Appeal the 
laid Colmer was reſtozed. They further find, that upon 
the 16th of May following, a Monition from the (aid 
Biſhop, under his Epiſcopal Seal, was directed to the ſaid 
Di. Bury then Rectoz, and to the Sub-rectoz of the lain 
College, requiring them to appear befoze the laid Biſhop, 

or his Commiſlary, in the Chapel of the ſald College, up- 
on the 16th of June next following, of which the Reda; 
and Scholars had Notice : They find that upon the ſaid 
16th of June, the ſaid Biſhop came to the ſaio College, 


in oder to viſit the ſaid College, and went to the Cha- 


pel of the ſaid College, which he found locked. They 
find that the ſaid Rector and Scholars in the Court of the 
laid College, offered to deliver to the (aſd Viſitor, a Pro- 
teſtation under the College "_ in which they let forth 

m m - as 


as a Redlon fot not obeying the! Citation, the Biſhop's 


Term. Trin. 6 Will: & Mar. R. B. 


* 


having viſited in the Febraary before by Dr. Maſters -. C p 
find the Viſieor 'teft{fed to accept the '(afy Peoteftation, 
and that Francis Webber being © won, veclared upon 
Dath, that the ſatv Citation was read in che Chapel of 
the College, befoze the Coming of tde Bichop. They 
further find, that the Uiſito2 called over che Names dk 
the Rectoz and Scholars of the ſaid College, and that 


the Rector and ſome of the Scholars would not appear, 
that the Chapel-Dooz was ſhut, and that the Pozter be. 
ing called, and not appearing the Viſitor departed, no. 

thing moze being done z they further find that the Vi. 


tor aftetwatds, (i. e.) the iſt of July 1690. by a certain 
other Meiting ſealed with his Seal, cited the (aſd Rector 
and Scholars by Name, to appear befoze him in the Com- 


mon Hall of the ſaid College, upon Thurſday the 24th 


July then next following, whereof the Rector and Scho- 


lars had Notice; and did pꝛoteſt by a certain Writing 


under their Common Seal, againſt the ſafd intended Gil. 
tation, which is found in har verba. The Pꝛoteſtation 
lets koꝛth the Statute de Viſitatione, by which the Uiſito? 
fs to viſit de Quinquennio in Quinquennium, and then 


ſhews that he viſited by his Commiſſary Dy, Maſters in 


March, and that five Pears ate not ſinte elapfed, and 
that they ate (wont to p2eſerve the Statutes and Publ. 
leges of the College, and fo give their -Reaſons- why 


they cannor ſubmit to this Uiſitation. They further 


find, that che Uiſito2 pꝛoceeded July the 24th in his Ut: 


ſitation; that Dꝛ. Bury, and diverſe of the Scholars be- 


ing lummoned did not appear, wherekoze they were pꝛo⸗ 
nouncev contumatious, and fo2 their Contumacp fuſpend- 


ed, George Verman, John Hern, Thomas Lethbridge, 


Benjamin Arches, and ſeveral others. They find the Ut- 


ſito? made an At of the Pꝛoceeding upon the 16th of 


ove 5 and that upon the 26th of July, the ſaid Uſſito2 
p the Conſent of four of the ſenior Fellows of the Col- 
lege then preſent in the Univerſity, and not ſuſpended, 
deprived the ſaid Rector: Thep find that four of the 
aſſentiin Fellows were not four of the ſeven Seniors, 


unleſs by the Expulſion of Dy. Hern, and the Suſpenſion 


dt five others their Seniers. They find, that after the 

lald Sentence William Painter was choſe Rector; they 

* further find, that the 1 of June 2 Jac. 2. and always mw 
2 


( i 


* PO e 
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till the Sentence given, Oz, Bury was Rector, and ſtfill 
is, unleſs the Sentence prevail to the contrary ; they 
find the Leaſe by William Painter to the Plaintiff, and 
that he was poſſeſſed. by Girtue thereof, till the Oeken⸗ 
dant ejected him ; but ik upon the whole Matter, the 


ſaid Place of Refo2 became void, by the ſaid Depzivation 


dn not, they refer to the Court; and if not, &c. And if 

Painter 02 the Defendant be the Rector of Exeter Col- 
lege, was the Queſtion upon the whole Matter referred to 
the Judgment of the Court upon this ſpecfal Uerdict ; 


451 


and this Cale having been many Times argued, the 


Court this Term gave their Judgment ſeriatim; and per 
Samuel Eyres, Giles Eyres, and Gregory, Juſtices, Judg- 
ment ought to be given fo2 the Defendant. 13 

juſtice S. Eyre. In this Cauſe of Philips and Bury, 
the Rccozd is extreamly long ; J will make it as ſhozt as 
J can in opening of it, that the Subſtance of it map be 


underſtood + Philips baings an Ejedione firmz agafnſt 


Dz. Berry, and this is upon the Demiſe of Painter as 
Ref02, and the Scholars of Exeter College in Oxon, 
and it is fo2 the Reto2z's Houſe of the College; the De- 
fendant pleads ſpecially, that the Houſe in Queſtion is 
the Freehold of the Refo2 and Scholars of the College ; 
but he ſays that he (Dy. Berry) was then Refo2 of that 


College; and that in Right of the Recto2 and Scholars, 


he did enter into the Meſſuage in Queſtfon, and did ejeck 
the Plaintiff, and ſo holds him out; abſque hoc, that 
the Leſſo2 of the Plaintiff was, at the Time when the 
Leaſe in the Declaration mentioned was made, Refto2 of 
that College; Et hoc paratus eſt verificare. Bats 


7 7 


The Plaintiff replies, that the Meſſuage belongs to 


the Refo2 and Scholars; but that the Leſſoz was Reckoz, 
and not the Defendant, at the Time of the Leaſe ; upon 


which they are at Jfſue; and fo the Point is no moze 


but this, Cahether Painter at that Time was Rector of 


Exeter College or not; and upon this Iſſue a ſpecial 
Verdict is found. 3 1 


They firſt find that Exeter College is, and was one 
Bodp politick and cozpozate, by the Name of the Rectoz 


* 


And Scholars, &c. And that by the Foundation of the 


College, there were Laws and Statutes by which they 
were to be governed; and then they begin firſt with the 


Election of the Y;ccte2 ; the Circumſtances of that are 


M m m 2 , verp 
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ver, long; and it is found that Dy. Berry was Rel 
and that Painter afterwards, and bekoze the Leaſe made, 
_ ſuppoſing the Plate void, was elected, concurrentibus is 
qui de jure requiruntur; and ſo there is no Meed of rect: 
* l that Matter. 
Ther find that the Rectoz is to take an Oath, &c. 
hey fitid further, among the Statutes of the College, 
a Statute, that if any Scholar ſhall be convicted, cc. 
Then they go on and recite the Statute fo? the perpe. 
tual Scholars after the Pꝛobation Pear; and they are to 
take an Oath, the Subffance whereof J ſhall have Occa- 
flon to take Notice of by and by; and therefoze J would 
mention it now; it is ſet fozth in bæc verba, &c. 
Chen they further find, that accoꝛding to the Statutes 
ok the College, there is a Sozt of a Scholar ko; a Pear 
_ of Pꝛobation, and directs the Election of that Scholar; 
and that at his Election he ſhall take an Dath, &c. 
Then they further find the Statute koz the Viſitor, 
where there is a long Pꝛologue which J ſhall have Occa- 
ſion alſo to make uſe of ” and by, and ſhall therefoze 
only recite that Part, which appoints the Uiſitoz, and 
his Authozity ; It may be lawful for the Lord Biſhop of 
Exeter, &c. : 
Then they find further bis Allowance fo2 his Uiſita- 
tion called Sportula, and that he has Power to viſit thzee 
Days together. 
Then they find further a Pꝛoviſion, that if the Biſhop 
02 his Commiſſary do pzoceed to Depzivation, &c. then 
there ig ſet down the Manner of the Removal, which I 
ſhall likewiſe have Occaſion to ſpeak to. 
Then they find further, that Queen Elizabeth, the 2d of 
March, in the eighth Pear of her Reign, makes this 
Poule, which was bbetoze a Hall, a College, and a Body 
Coppozate, and confirms the Statutes ; and that one 
Sit William Petre being willing to ſupply, &c. makes 
CO to the Revenues, and the dekedive Statutes, 
f 
Then they find, that befoze the Time of the Demiſe, 
16 Ocob. 1. Will. & Mar. on Colmer was convicted be- 
foze the Recto2 and Fellows of Jncontinency, and erpel- 
led ; he appeals to the Biſhop, who made out his Com- 
miſſion to OL. Maſters, and the Commiſſary pꝛoceeds to 
the nen of that Commiſſion, the 22d of March, 


1 and 


1 
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and ſammoned the ReFo2 and Fellows, from whoſe Ex- 
pulſion Colmer appealed ; and then they ſet fozth the An⸗ 
ſwer and Pꝛoteſtation of De. Berry and thee others, in 
hzc verba, notwithſtanding which Pꝛoteſtation the Coin- 
miſſary pwonouncev fox his own Authozity, and required a 
Copy of the Pꝛoteſs againſt Colmer ; and upon Exami⸗ 
nation, and auother Pꝛoteſtation, the Commiſſary reverſen 
the Rector s Decree, and reſtoꝛed Colmer. 
They find further, that the 16th of May, the Biſhop il⸗ 
fued his Citation to the Rectoz and Scholars foz a Ge- 
neral Viſitation, to be held the 16th of June, in the Cha- 
pel of the College; accowingly the 16th of Jane, the 
'Bilhop comes to the College, and to the Doox of the 
Chapel, was ſhut up, and they find the Pozter was 
ſabje# to the Government of the Recto? ; and the Recto? 
and Scholars then pzoteſted againſt the Biſhop's Juril⸗ 
dickion, inſiſting upon Dy, Maſter's Viſitation ; and that 
the Biſhop was barred from any further Uiſitation at 
that Time. This Pꝛoteſtation, as not offered in loco ju- 
diciali, (i. e.) the Chapel, the Biſhop refuſed to receive, 
but adminiſtred an Dath to Webber of the Service of 
the Citation, called over the Names of the Nectoꝛz and 
Fellows, who appeared not; and not being admitted 
— the Chapel, went awap Without any Thing elſe 
one, 2 | e | ces 
The 21 of July the Biſhop ſummoned a Utiſitation ; 
23d July, when the Recto2 and Scholars made a Pꝛo⸗ 
| teſtation againſt it; the 24th of July, the Biſhop pꝛo⸗ 
ceeded in his Uiſitation, and made an Act of Court of 
the Pꝛoceedings the 16th of june; the Recto2 and Scho 
_ lars pꝛoteſted, which Pꝛoteſtation the Uiſitoz admitted 
quatenus de Jure, &c. the UAtſito; admoniſhed the Reffo2 
to abide the Giſitation; but he withdzew : Ten of the 
Fellows appeared, and ſubmitted, and the reſt refuſed , 
the Uiſito2 pꝛondunced the Non-appearers contumacious ; 
and ſeveral other Pꝛoceedings not material to be men- 
tloned were had, ſave only that the Uiſito2 exhibited Inter- 
rogatories, to diſcover Matters of Acculation againſt the 
Recto2 oz Fellows; in the Afternoon the Retoz and 
Scholars abſent were called again, and declared in Con- 
tempt, and the Fellows ſuſpended, and adjourned to the 
25th, when Dꝛ. Hern's Place was voided as inconſiſtent 


with 
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with bis Benefice.; and Dy. Berry, with the Content of 


four ut the ſeven (enio2 Fellows not. ſuſpended, was de: 
pꝛived foz Contumacy of his Rectozſhip. ß. 
They find further, that four Fellows that ſublcribed 


the Depzivation Sentence, were not four ok the ſeven 


ſenio: Fellows, unleſs by the Depzivatton of Dy. Hern, 


und Sulpenſion: of the other Fellows, as afozeſaid. 


That the 25th of Aug. 1690. the Lefſo2 of the Plain- 
tiff; concurrentibus omnibus, &c. was elected Refto? of the 
College, and rightly admitted, if the Office was vacant : 
That the Defendant was, befoze and till the ſaid Sen: 
tence-cf Depzivation, Rectoz of: the ſaid College; and 
if that Sentence be not valid, he is ſtill Rectoz. ? 
And then they - conclude, ik the Place were void by 


the Depzivation of Dn, Berry, then Painter being Choſe, 


there is a good Title to him to make the Leaſe, and con: 


ſequentiy they found fo2- the Plaintiff ; if it were not, 
then they found fo2 the Defendant. e 


And J am ok Opinion in this Caſe, that Judgment 
ought to be given fo2 the Defendant ; and defoze J en⸗ 
ter upon the Conſideration of the Particuiars of this 
ſpecial Uerdict, J ſhall pꝛemiſe ſome few Things. 
_ Firſt, Ie are not upon a Mandamus, in which Cale, 
if it is returned, that there is a Uiſitoz, the Court in⸗ 
tends that the Uiſitoz will do Right 3 and therefoze, J 


ſhall not take Notice of any of thoſe Caſes upon Man- 
damus's. , 


In the next Place, J would pꝛemiſe that the Uiſito? 


bath no greater Authozity oz Power than the Foundo? 


giveth him; he is the Foundoz's Creature qua Viſitor, 


and does receive his Being, Power, and Authozity from 
him; and ik the Foundoz gives him Authozity in ſome 


Things and Caſes, and not in others, and qualifies and 


limits that Power which he gives him, the Uiſito2 can: 
not erceed that Power and Authozity that is given him ; 
qui poteſt dare, poteſt diſponere. 

In the next Place J would take Notice, that this 
Court hath an Authozity, not only to cozret Erro2s in 
judicial Pꝛoceedings, but alſo to rectify extrajudicial 
Pꝛoceedings, tending to the Oppꝛeſſion of the Subject, 
as was reſolved in James Bagg's Caſe, 11 Co. And it- | 
deed this is every Day's Wozk in this Court. The = 

. Mo, 
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tute of 24 H. 8. cap. 12. which. diratts- bow Appeals: | 
ſhould be ſued in Eccleſiaſtical Matters, takes Notice 
that the Laws Tempozal, which are ich the Trials of- 
Properties of Land, and the Conferpation ot tbe Pen · 
ple of the Realm, iu Amity and Peace without Näpine 
02 Spoil, were and are pet abminifired;: adjudged and er ⸗ 
ecuted, by lundzy Judges and Ministers of that Pert ot 
the Body politick, called the Tempoxalty/z ond both Aus 
thozities do join together in due Amlnration of Judice, 
the one to help the other. 

In the next Place here is an Fiedione has bought 
to try the Title of the Manſion-Houſe of the Reqoz ot 
the College, where the whole Matter is found ſpecially; 
and if by what is found, it appears te us that the Uift- 

toz has ated extrajudicially, and hath done TUrong in 
depziving the Refio2 ; certainly we are not noi e *. 
that he hath done Right. Thete gte many C aſes that 
are properly and purely ol Ecclenacical Conuſance; but 
if a Title of Land comes to be fried in the COIN 
Court, into which tholſe Matters acciventally fall 
they ate te de un of * ied. by chat Tempo 


arriage, i Tie be joined, Bars 


As in a Title upan 40 


riage 92 no Patriage, this is to be tried by the Certifi- 
cate of the Biſhop: ; but i there be a Queſtion; upon the 
Trial of a Title ot Land, whether: a Perſon under whom 
either of the Parties claim, was married to another,” oz 
no; the Tempozal Court will fudgs of-that Matter with- 
out Certificate 5 as was dane in a; famous Cale in 
this Court, in ade Lord. tales Time, the Caſe of mp 
now Lord of s Lady, and. 92. Ewerton. But J 
need not have por hit in — Cale, koꝛ it is almoſt every 
Dap's Experience in all the Caurts of Weſtminſter- Hall ; 
if any one claims as Heir to his Father, and the Que⸗ 
ſtion arifeth, whether zis Bother was married to him oꝛ 
not, this Court will try that Matter; and it is every 
Day's Bufinels, and mauy Caſes there haue been to 
that Purpoſe; and in truth it would be a great Deen 
ok Juſtice, and a great Repzoach to it, that a Man 
ould be depzived- of bis Freehold: arbitrarily, and hape 
no legal Map of habing Right to be dane him; and 
here J canuot but take Notice of what my JO one 


its 


caith* uf 7 2093.6 oveny 75 5 Cafe, who 1 ee of 
Magdalen College 'Oxon, made an Appeal to'the”Crown 
in Chancery, from u Sentence ok Depzidatlon, bp the 
— hep of Winton Viſitor. It is, laps he, a mere tem. 
aul Matter) the Party w2onged ſhall have an Aſſize, 
1 Tit uch _—_ Common Law, by which it is 
ſtrongly implied there could be no Caſe, where a Man 
all habe a'TWrong done bim in a tempozal Matter; 
but there chall be lome Remedy pzovided koz him by the 
Law: The Mildom of the Law has not trilted aup of 
the Courts ot Juſtice oziginallp, with the final Determi⸗ 
nation ok Matters of Law, but hath appointed Aritz 
ok Exroz, ind Appeals in ſeveral Caſes : Now that the 
Law in this Caſe ſhould put ſuch a Power in the Uiſitoz 
of a College, that he chould do what he pleaſed, and 
what ever he'voth ſhould” be like the Laws of the Medes 5 
and Perſians, unalterable or unqueſtionable; and when any 
ſuch Caſe is' 'bzought bekoze us, there tould be no Reme- 
dy, ſeems to me very Krange and impꝛobable. 

And now J have pꝛemiſed theſe Things, J' Gail conſi- 
der what Powers and Authozities the'Uiſito2 of this Col- 
lege hath, and how he hath executed thoſe Powers; 1 
muſt needs lay that thele Statutes kound in the Gerdi 
as they are very long, are odly penned as to our Under- 
ſtanding at this Day; yet as to ſo much ok them as 
- concerns the Uiſitoz, they | deem to me to be very plain 
| and obvious. 

- Firff of all, there 18 a long Prologue, which: erpꝛelleth . 
the Intention ok the Foundoꝛ, in making the Uiſitoz to 
this Effect: That Mankind is ſo prone to Evil, and as we 
daily ſee Variety of Times changes the beſt Tbings, that 
it is not in our Power to make ſuch Statutes, which a cun- 
ning Man may not violate, by ill Interpretation, or in- 
geſting ſome thing of Fraud, &ec;' © - 

The main End and Deſign was, that- the Statutes 
and Oꝛdinances might be obſerved, Uirtue and Dilcl⸗ 
pline maintained, the Rights and Puvileges of the Col- 

lege defended, e now come to the Power of the 
Uifitoz, as to the Point in Queſton ; the Statute ſays, 
That it may be lawful: for the Biſhop 'for the Time being, 
as often as requeſted, and without Requelt à quinquennio 
ad quinquennium ſemel by himſelf or Commiſtary, to come 
. 4 | | 0 


f 
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to N College; and upon all the Statutes, and ant Ar. 1 


ticles concerning the Good of the College, to interrogate 
the Rector and Scholars, &c. to punich and cozrect Df- 
kences againſt the Statutes, even to the Depziving ol 
the Recto2 02 Sub-rectoz, oz the Expulſion of a Scholar, 


commanding them to'obey the Uiſitoz, (Vide the Statute - 


at large) and appoints the Charges of the Utiſitation to 
be paid ; and after ſeveral pꝛeliminary Cautions on all 
Sides upon theſe Pꝛoceedings, the Uiſito2 is to go on 
to the Removal of the Rectoz, &c.. and enjotn the Scho · 
lars to make new Elections, cc. 


There are not found in this Gerdict, any other Powers | 
02 Authozities.that the Uiſito2 hath, oz in any other Man- 


ner, than ſuch as have been recited ; bereupon 4 make 
_ theſe Obſervations, 


Firſt, That the Giſitoz himſelf cannot viſit the Col- | 


lege moze than once in five Bears, unleſs ye be requeſted 
by the College. 

Secondly, That the Powers and Authozities of Re- 
foming and Coyrecting, extends onlp to fuch Crimes, 
and Faults and Milcarriages, as are committed againſt 
the Statutes and Ozdinances ok the College: Theſe 
Wows (the Statutes requiring) (according to tlie · Statutes) 


A 02 (according to the Tenor of the Statutes,) being bꝛought 


in continually in every Clauſe. J ſhall likewiſe obſerve, 

Thirdly, The great and tender Regard the Founder 
hath to bls Refto2, when he is placed in that Office. 

* e names the Crimes fo which be thall be re- 
move R 

Secendly, He appoints that he ſhould be warned by the 
Sub: — and five of the ſenio: Scholars, befoze they 
make their Application to the Biſhop. 

Thirdly, That all, as they are aſſiſting in giving theit 
Teſtimonp, take an Dath befoze the Sub-rectoz, that they 
do it not out ok Hatred, oz ill Mill, &c. 

Fourthly, J obſerve the Pisdemeanour of the Rectoz 
muſt not only be ſuch, as is mentioned in the Statutes, 


but muſt be plain and obvious to the Scholars, and no- 
tozious and ſcandalous, that they take Notice of it; and 


tbeir Teſtimony muſt be upon Dath befoze their applica- 
tion to the Biſhop : Then the Sub-rectoz, with the Con- 
(ent of the majoz Part of the Scholars, is to wiite to 
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the Requeſt of the Rectoz, oz Sub-recto2 and Scholars; 


he *Siſhop 3 and if what they allege. be found true, the 
Rego? is to be removed. And J obſerve alfa, 


'Fifthly, That the Founder alleweth to the Reden all. 
joſt and boneſt Excuſes ; that is the Expzeſion,  - 
and now A Wall conſider whether 02 no in this Caſe 
the UAifito2 hath kept Himſelf within the Bounds and 
Limits of this Power; James Calmer, qne of the ſento2 
Fellows, being found Tuilty of Incontinenty, is expel⸗ 


1ed the College ; he appeals to the Piſhap * Uiſitoz, 
and he iſſues out his Commiſſion ta D. Maſters, ag his 
Commiſſarp, and thereupon a Utifitation is held by the 


Commiſſary ; J am of Opinion that this Uifiting by the 
Commiſſary,' is. a quinquennial Viſitation, and J do not 
fee bow it can be otherwiſe. Fo? 
Firſt, The Biſhop had Power only in two Caſes to U.. 
ſit the "College ; the one when deſired by the Refto, and 
Sub-reeto? and Scholars; the other, without any Requeſt, 

and that was to be but once in five Years : Mow it is 
not found, that this Uifitation of Oz. Maſters was at 


nap, it is found, that they do pyoteſt againſt this nit, 
tation, that is ſs far as concerns the putting of Colmer 
gain into his Place. 
Secondly, Ie ought to intend that whatſoever the 
Founder direas, the Swearing to obſerve and keep, he 


intended ſhould be Part of the Statutes ; we will not 


ſuppoſe that the Founder intended the Scholars Gould foz- 


 fwear themſelves, eſpecially when he names Perjury, as 


one of the Cauſes of Expulſion. 


Firſt, The Oath of the Recto? is, that he will be 
faithful to the College, and preſerve their Poſſefſions, 


Rights and Liberties, to the utmoſt of his Power. 

Secondly, The Dath of the Scholar in Annum Proba- 
tionis ig, Tot to reveal the Secrets of the College, 02 
make Parties in it; and if he happen to be erpelled the 


College, that he tenounce all Appeals, and will fo do 
tn TUriting, ik he ſhall be deſired la to do at his Er⸗ 


pulſion. And 

Thirdly, The Oath of a perpetual Scholar, is to 0b- 
ſerve the 'Statutes of the College, to do 02 ſuffer no 
Damage to the College, to obey his Superiozs; and if 


he be eden, to renounce Al Appeals, &c. lo that the 


Statutes 


t 


- 
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Statutes allow no Appeals to the Uiſitoz tos a Scholar 


depzived. J will ſuppoſe, and indeed do not voubt at all, 
but that the Viſitor upon his Uiſitation, whether it was 


by Requeſt, o2 not by Requeſt. might examine this Mat⸗ 
ter of Colmer z don his Authoztty reached to interrogate 


about the State of the College, ann all its Members; 
but ſill this muſt be in his Viſitation, and there is not a 


(Uo in all the Statutes, that gives him Power to hear 


Appeals, oz to examine MWiſcarriages, otherwiſe than in 
a Ciſitation ; ſo this Execution of Oz. Maſter's Com: 
miſion muſt be a Uiſitatton.” 


1 


* What doth this Uiſitoz do next? the 16th of June in 


the ſame Pear he comes to viſit again, and this is not 
proved to be done at the Requeſt of the Rectoz, 02 Sub⸗ 


reftoz, and Fellows; this then is a voluntary Uiſitation, 


and within the. five Pears; and ik not a quinquenntal 
Uiſitation, accozding to the Statutes, being without Re: 
queſt, whatſoever the Biſhop did in it, was ertrajudictal, 
& Coram. non Judice.; at this Time the Biſhop doth a 


- viſitatozial AX, in examining Webber the Apparito2 about 


the Citation; there is no Doubt, J think, but that ik he 
comes to interrogate, though he makes no Decree, it is 
a Uiſitation, and he himſelf afterwards enters this as a 
viſitatozial ac. Tn e 

Chen what doth he do nert? the 22d of July in the 
lame Pear he doth viſit again, and this is not found ta 
be at the Requeſt of the Ref#oz, oz Sub⸗xectoz, and Scho⸗ 
lars; and therefoze we muſt intend that the Bichop did 
it voluntarily; and if it was a voluntary Uiſitation, then 


it is a third quinquennial Uifitation within ſir Months; 


and certainly by the Statutes of the College, if that of 


the r3th of March, oz the other of the 16th of June 
was a Giſitation, this in July muſt be extrajudicial, and 


conſequently all that was done then muſt be void. 
J cannot but take Notice, that ſuppoſing this to have 
been a Uiſitation accozding to the Statutes of the Col: 
lege, the Suſpenſion of the Fellows, and Dep2ivation of 
the Recto2 are not juſtifiable by the Statute: As to the 


Scholars, the Statutes appoint, that if the Biſhop pꝛo⸗ 


ceed to the Depzivation of any Scholar, it ſhall be by 
the Conſent of the Refo2, &c. without whoſe Conſent 
ſuch Expulſion is of no Fo2ce, and void; now there is 
no ſuch Conſent found in Lu Uerdi#, and pet Dy. * 
= nn 2 "I 


is depuved. and the other Fellows ſuſpended without any 
Conſent 3 and then for the Depuvation of the 'Reoz, 
there dught to be the Conſent ok four of the fenfo2 fel. 
lows 02 Scholars: But it is latd, that hereais'a Suſpen: 
ſipn of thoſe Fellows, with the Conſent of four ok the ſeven 
ſenioꝛ Scholars, and a Depuvatton of the Rectoz, with 
the Conſent of four wha were ſenioz Fellows, upon the 
Depzivation of Dz. Herne, and the Suſpenſion ok the 
_athn FRRDPs Rf bun at 095 Et 
tulp fo2 my Hart, J make no Doubt at all, but that 
Sulpenſion doth not make the Scholar no Scholar; fo? 
when the Sufpenſion fs taken off, they are not choſen 
again ; they are Scholars ab initio. 26308 OR}! 
It ſeems to me, that if the Uiſitoz was ſatisfied, he 
might have made as many Qiſitations as he Would 
pleaſe; yet he might very well have allowed them (ome 
Time to conſider, whether they would comply without g6- 
ing further: Jt was the Direction of the Founder that all 
_ Things ſhould be done fo2 Charity, and Pꝛeſervation of 


the College, as a Nurſery fo: Learning, and not foz the 
Qefruetion of it . | x 


# 
* 8 


_ Now what was this Suſpenſion koz? it was fo2 Con- 
tumacp, and what was the Cantumacy ? fo2 not comply 
ing with the Utfitation of Joly : Jt is found, they hum- 
bly came to the Biſhop with their Reaſons, why they 
- could not comply with it as a Uiſitation, becauſe by 
their Daths they were obliged to obſerve the Statutes, 
which circumſcribed the Uiſitation to once in five Pears. 
They offer their Reaſons in Paper, that five Pears are 
not effluxed ſince the fozmer Utſitation z and they pꝛoteſt 
not to conſent to this Uiſitation, leaſt any Thing ould 
be done to the P2ejudice of the Rights of the College, 
which they were won to maintain: This Pꝛoteſtation 
is received quatenus de jure; then they withdzaw, and 
are pronounced contumacious. l 
A never heard that by the Civil Law a Man was ever 
fuſpended fo2 not appearing once, and much leſs that any 
one was ever depzived fo2 that, as Dꝛ. Hern's Caſe is. 
And certainly this Paper which was offered to the 
Biſhop was a Matter of Meight; the Matter was true 
accowding to the Statutes, and a juſt Excuſe; and it is a 
very honeſt Thing to be fearful and tender in Point of 


___ Oaths; 


Tenn. Tris. 6 Will & Mar. R. B. 


4 


Paths; and ik it were a Matter that they doubted fn 


Point of Conſcience, they ought to have been tenderly 
dealt with. 


And indeed J do not find, as all this Matter is kound : 


befoze, that the Reftoz doth appear to be guilty of the 


leaſt Crime; but only on the contrary, as an honeſt Man 


ſhould be, he was concerned to pzeferve the Statutes of 
the College, and their Conſtitution ; and J doubt not, 
it the Founder could ſpeak his Mind, he would be of 
the ſame Opinion; and pet fo2 this at laſt the Recco; 
is depzived fo2 no other Contumacy, but not complying 
with this Uiſttation ; which if not accozding to the Sta⸗ 
tutes and Conſtitution of the College, be was (wozn 
not to comply with it. 

An Dath is a ſacred Thing, and a Man ought to be 
tender how he violates it; and certainly it is a Patter 
of great Conſideration, how a Man ſhould be pzeſſed in 


ſuch a Hutter, and eſpecially how he is to be puniſhed | 


(0? it; : 


and upon the whole Matter it ſeems to me, that this 


laſt pꝛetended Uiſitation in July, was in Truth no Uiſi» 
tation within the Statutes of the College, and that the 
Proceedings therein were illegal and arbitrary, and not 
watranted by the Statutes; (o that J am of Opinion 
that Dꝛ. Berry is ſtill Recto?, and conſequently that the 
Leſſo of the Plaintiff is not (o; and therefo2e Judgment 
ought to be given koꝛ the Defendant. © 1 

juſtice G. Eyre. J (halt not mention any Thing of 
the ſpecial Uerdict 3 it hath been already very largely 
opened in all the Parts of it; but J vo think upon this 
ſpecial Uerdif, that Judgment ought to be given fo2 the 
Defendant. 

There being many Things and Matters huddled up in 
this Uerdict, which hath been opened by my B2other, 


and indeed many of them no ways pertinent to the Point 


of the Queſtion. J ſhalt omit mentioning, oz looking 
into them, but J would ſay this in General, that 2 
J take it (ag J do indeed) that this Uiſitation in July, at 
which Time the Defendant was depzived by the Uiſitoz, 
was a Quinquennial Viſitation, notwithſtanding the 4 
mer Commiſſion in February befoze granted to Dꝛ. Ma- 
ſters, and by him executed in March; yet J am of ©pi- 
nion this Depylvation of the Defendant, as n. 1 
8 


U 
98 Pd 4 N n x 
* 
— AP . 


" this Geri, is wholly void, and that the Ualidiep of ft 


1 


tence of Depzivation, which in the Gerdick is found to 


be given with the Conſent of four. ſenio? Scholars, then 


preſent and not ſuſpended. And certainly as the Uifits? 
himſelf erpounded the Statute, to require the Conſent 


of the four ſenio2 Scholars; ſo we are to underſtand it 
too. and not to rejett it as wholly unſenſible, noz-put any 
other Conſtruftton upon it; it being expzeſly found in 


the Aerdick, that Power is given to the Biſhop fo2 the 


Time being, not only to interpzet and make reaſonable 


Conſtruction of thoſe Statutes and Ozdinances of the 
College, that were made at firſt by the Founder, but alſo 
to thake new Statutes ; and the Biſhop would never 
have labourcd ſo much to get four conſenting Fellows, 
by ſuſpending the ſenio2 Fellows who were againſt the 
Uiſitation, unleſs he had (ſo conſtrued the Statute, by 
whole Expoſition we are bound. 53 

Beſides upon the Face of the whole Statute, it ap⸗ 


. pears the Founder intended the Rectoz a greater Advan- 


tage againſt Amotion o2 Depzivation, than the Scholars; 
fo2 it gives him an Appeal from the Commiſſary to the 
Biſhop, which none of the Scholars are allowed; ſhall 

we then put him fn a wozſe Condition than any of the 
Scholars are by the Founder's Statutes, to depube 
him without any one's Conſent, when any of them can- 


not by the erpzeſs Letter of the Statute be expelled 
without the Conſent of the Rectoz, and thzee lenioz Fel- 
lotus? And the Clauſe following impowering the Commil- 


fary, makes it plain that it ought to be fo 2 ; 


— — — ——— — 


lem Trin, 6 WWll & Mar. A 


the mae ae Bt inſuper 6 cqntrs eren 28. 
tionem ab officio per hyjuſmodi Dom Epiſe. Commillar. eti- 


am conſentientibus quatuor ex ſeptem. &. which Wows, 


joſuper, & etiam conſentientibus quatyor ex ſeptem maxi- 
me ſenioribus are relative to ſomething befoze, and that 
can be nothing but the Removal of the Rectoz, which 

muſt have then fuch a Conſent ; and the Founder's Sta⸗ 
tutes are his Daubts which the Court map expound, 
and aught to do it kadourabig, as near as poſſible to his 


a wo- 


tealonable Intention, and to preſerve the Foundation. 


and ſo mult refer to all the Matters (ozegoing, ds fo2 
the aws Privatio, Expulſio, & Amotio, thep feem to 
me to be uſed in the Statutes as ſynonymous, though 
various Wozng, pet ſignifying the ſame Thing; and the 
Peaning of the whole Statute upon a fair Conſfruffon, 


(reddendo ſingula ſigulis) if me will have any Regard to 


the Meaning, muſt be, that if the Recto2 be to be depziven 


by the Giſitoz, 02 his Commiſſary, fo2 any the Crimes 


in the Statute enumerated, there. muſt be the Conſent 


of four of the ſenio2 Fellows; k a Scholar be expelled, 


there muſt be the Conſent of the Refo2 and thꝛee Se. 
niczs ; and bp ſuch Expoſition, all will ſtand well toge⸗ 


ther, and not without it. 


Manner ak it, but expound the Meaning of the Foun- 


der; the Mozds being, Si tamen ad privationem aut in- 


habilitatem Rectoris aut expulſion Scholar. alicujus per 
Epiſc. aut ejus Commiſſar. agatur tunc, &c. Vide the Sta- 
tute at large; ſo that it is plain from the Moꝛds of 
the Statute, that the Uiſito2 hath no Power to depzve 


the Rectoz, till he had notified his Crime to him, and 


given him an Oppoztunity to anſwer, which he hath not 
done; but expelled him fo2 Crimes not in the Statute. 
And that the Founder may thus reſtrain the Powers 


of the Utſito2 is plain; foz he that gives a Power and 


a Jurisdiction newly created, may modify and ſhape that 
Power and Jurisdiction as he plealeth; and it muſt be 
crpounded as near to this Intention as poſſible, and ere- 
ited accowding to what is plainly erpzeſſed, otherwiſe 


- purſued, 


and as the Statutes ſeem not to truſt the Wiſito2 with 
the ſole Power of expelling, ſo neither do they with the 


whatſoever is done will be void, and the Power not 


And 
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notikying the Crime to the Perſon to be expelled, which 


And the F ounder having abr thꝛee of the four ende 
Scholars neceſſarily to be conſenting, as co-odinate with 


the Uiſitoz, bekoze the Expulſion ok the Rectoz, and with, 


out whoſe Conſerit he was not to be expelled; and hq. 
ving by the Statute given no Power to expell without 


was not done in this Caſe, J think the Depz(vatton voip, 
and the Defendant-ſtill continueth Refoz. _ 

Fo; the Jury have expzefly found that thoſe four Fel. 
lows that did content to the Uiſitoz's Sentence of De. 
pzivation, were not the ſenio2 Fellows, unleſs thep be: 
came ſo by the Suſpenſion” of the other Fellows, befoe 


which J think ft is clear they did not; fo2 though they 
are by the Uerdict- found - to be by the Sentence of the 


Uiſito2 ſuſpended ab officio & beneficio, yet a Fellow 


- fuſpended cotitinueth a Fellow till certainly, becauſe that 


Diſability heing taken of, he wants no new Admiſſion, 
but ſtill holds the fame Place -he had befoze ; and there: 
koze ſuch a Suſpenſion cannot amount to an Amotion, 
which. only can make him ceaſe to be a Fellow ; and eſpe: 


cially ſince the Biſhop hath not Power to depzive a Fel⸗ 


low without the Conſent of the Reto; o: Rub rectoz; 
and if they ſtill continued Fellows fo2 want of their Con- 
lent to the Uiſitoz's Sentence, accoꝛding to the Statute; 


this Depxivation is void, the-Uiſitoz dend erceeded the 
Statute which gave him no Power to dep2ive the Ref}, 
without the Conlent of the ſento2 Fellows, who gave no 


Foz all Powers, Authozities. and Jurisdiftions, eſpe- 


_ cially ſuch as are newly created, muſt be executed accom- 


ing ta the expꝛels Inſtitution, oz plain Meaning of him 
that created them, and accozding to the Circumſfances 
with which he hath circumſcribed them. And co is the 
Rule in Barwick's Caſe, Co. 4. 94. and Hoes's Caſe 91. 


and many other Caſes, which ſhew what Strictnels is 
requiſite in the executing of an Authozity z and lo is, 


1 Inſt. 113. a Yan deviſes his Land fn Tail, and if the 


Donee die without Jflue, his Sons in Law which were 
five, to Cell it; one dies in his Life-time, the other four 
ſell, and held good, becauſe general. And Dꝛ. Bonham 's 
Cale, 8 Co. 118. ik thzee Men are named as Attomies 


to make art two do it in the Pꝛelence ok the 


2 | oo Third, 


< a 


6 35 : K | £ > , * 
F 4, —— 5 ; 
| 4s: 7755 2 7 | ay 
Term. Trin. 6 Will. 
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, 


— Reof ciinad — — 


Thitv; it Is bew god ; but nor ik de dd been ablent 


os the Caſe is in Dyer 62. 1 Inſt. 48. where oe Bot 


9 


"vp all. whirh ie Appears, *har if the into) hath not 


purſixed te Power A him" vp the Statute in thts 
Pont, 3p vſng it ied the'Conſene of the g Fe 
ws, v2 not Yaving notified the Crime to the Party be. 
Depzivation, and thereby: given him an Oppoxtetire 
to ander; dot all theſe, Chuſe the "Depxibartin. is 


And ko the Objeltion that was ffarted at the Bar by 
Sir Thomas Powis, cut if the Content of four- iis? 
Fellows was necefſary, (which he atgued was not) yet he 
had it; thoſe that conſented, being the four ſenioz. Fel- 
lows that were at that C 


ime in College, the others 


being withhhawn ; J'think chat will weigh very tifele, fo2 


it is not fognd exptelſly in the Uervitt, but that even the 
firſt fout were prefent in the Untverſity 3 and indeed ft 


would hardip beferve an Anſwer, ik it had not deen an 


Objettion müde; ku the Tarp did expyeſty find that they 
who did conſent wett not dekoze the Uiſitatfon any of 
the four ſenfd} Fellows ; no} at the Time ok - the Sen- 


tence, unleſs by the Uifito's Suſpetiion of" the others. 


And it muſt de intended in rhis ſpecial Uervict, that 
thep were pzeſent in the College, at feoff im the Uiniver- 

ſity, kor the Juty find nothing to the contrary ; and 
lt is plain they only refer the Matter of Law to the 
Court upon the Fact found, and not upon what is not 
found ; and therefoze all the netellary Citcumiſtantes to 


ding the niaſn intended Pocit-vf Liw in Queſtion are 
to de intended, actoidieg te che Boks, Ref, 2 Abr. 697. 


Cro. Elis. 167. Hob. $$. Cro. Jac. 64. Fairchild's Cale, 
which was a Cale mich Uronyer than ours. 


dend J think the Depikvation is vold fo2 another Cauſe 


that appears in the Uervif, kor the Biſhop fent a Cita- 
tion fog a Quinquential Viſſtation the 16th of June, when 
he entrev into the College, as far as the Chapel dioz; 
but not being permitted de enter tits the Chapel fo2 want 
ol the Keys, he dis in the Court adbminiſfet an Dath to 

the Apparito2 do p2dve the Citation z and not being ad⸗ 
mitted into the Chapel, he went -away ; and hay this in- 
tended Giſitation been 
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© Hoyld habe been for; from thinking: tts a a Qifitation, 0 02 


ſo much as the Beginning of. -a Utſitation, 1; +/+»; 
But it is afterwards found, that he ſuued out a be. 
cond Citation fox a-Uiſitation: the 24th-of July; and up. 
on that Day in the Hall he did a biütatozial Ac, and talis 
fo2-the Dath ok the Apparitoꝛ the 16th of June, and 0: 
ders it to be regiſtred as an Ad ; koz it ſeems: what wag 
then done, they had made it an an At ; the Wopdds are, 
Eundem actum pro parte Frocedu us hyjuſroed 1 negoti viſt 


9. 


tation till Friday the 25th of July; and on that Day 8 
Meeting he did ſeveral viſitatozial ads, particularip ful. 
pended the Fellows koz a Contumacy in not appearing, 
and then adjourns till. Saturday, and upon that Day de- 
pzives the Reto. 

So that ik this Quinquennial vio tation begun upon 
the 16th of June by the Ac then done, (as it appears it 
did, and was -\o intended to do by bim, he having as 
Sir Thomas Powis-phzaſed-it, tacked it on to the fable 
quent Uiſitation) then the Uiſitation ſo begun conting- 
ing the 24th, 25th, and 26th of July, upon which Day 
was the Depzivation of the Rectoz ; all that was done 
muſt be vold, the Uiſito2 by the Statute having no 
Power to depzive him, the Uiſitation-being determined. 

Foz the Statute de viſitatore doth impower the Uiſito? 
to hold his Gilitation but foz two Days, unleſs ex cauſis 
urgentiſſimis & rariſſimis; and then by any Means it is 
not to be p2020gued oz continued beyond three Days, and 
all that is after done is void ; and if the 16th of June 
be thus tacked on, and was the Beginning of this Ui- 
ſitation, (as J think it was) it needing no fozmal Adjoutrn- 
ment to make it fo ; fo2 the Statute ſays the Bilhop 
ſhall pꝛoceed ſummariè; and having then done ſeveral Ads 
of a Gilitoz, as taking the Oath koz the Citation, and 
having rejeted the Pꝛoteſtation of the College, and re⸗ 

giſtred them, and made Acts of Court of them, which he 
had no Power to do but as Uiſitoz ; the Ullitation it 
ſelf at this Time will be wholly void, the Moꝛds of the 
Statute being, Non excedat ultra duos dies proxime ſe- 
quentes, aut ex Cauſis, &c. ultra tres dies, &c. ſed lapſo, 
& c. triduo tranſacto, eo ipſo viſitatio illa pro terminata 
& diſſoluta habeatur; ſo that there is no Space 02 Time 
lelt gd lengthen it out to ore — 1 but the Ciſita- 


tion 


| 


. 
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tion is gone; fo2 when it is once begun, there are but 


thzee Days allowed koz it at the utmoſt, and then being 
held longer contrary to the Statute, all the Acts \o done 
are, by the expreſs Letter ok the Statute, irrita & vacua. 
as where one is impowered by Letters Patents to hold a 


Court on ſuch a Day, oꝛ in ſuch a Manner; and he holds it on 


another Day, and in another Manner, all that is done on 
that Day, 02 in that Manner, is void, & coram non Judice. 
and the Common Law will not expound the Uiſtto? to 
have a larger Power oz Jurisdiction than the Founder 


hath given him, oz deem him to bear any other Jmage 


than the Founder hath put upon him by the Statute ; and 
being conſtituted by the Party, he differs not from an 
Arbitrato; 02 Judge, that is created by Aﬀ ok Parliament 
koz a particular Purpoſe,- whole Authozitp is bounded 
within the Limits pꝛeſcribed by the Inſtrument that cre- 
ated him, as appears 4 Inſt. 267. and whatſoever he doth 
in Execution of his Authozity beyond what, o2 otherwiſe 
than as is p2eſcribed to him in the Power, is void; fox 
Non obſervati formi infertur adnullatio actus; and J 


am ſure no Man can think a Uiſitoz to be an Officer at 


the Common Law, oz that he: can peſcribe fo2 his 

INE: otherwiſe than as it is limitted by the 
ounder. rope : TY? up 1 3 1 „ 
And ik then koz the Reaſons that J have mentioned, 

as Expelling the Ref02 without the Conſent of the four 


ſenio2 Fellows, and without notifying to the Recto? his 
Crime, and giving him thereby an Oppoztunitp to an⸗ 


(wer, and continuing the Uiſitation four Days ; all which 
are contrary to the Statutes; oz by any of. thole Mays 
this Depzivation be void, then the Defendant continues 
Kecto2 ſtill, notwithſtanding the Uiſitoz's Sentence, 

But to come to another, and truly, J think (abſtracked 
from the Fact which J take to be very plain and clear) 
the main Point, J am of Opinion the Ualivity of this 
Sentence may be examined by the Tempozal Courts in a 
collateral Action; and we are not in giving our Judg⸗ 


ments in this Caſe to be bound by it, and that fo2 theſe 
Reaſons. | 1 


Firſt, Ok that which is a void Thing, all Perſons 


map take Advantage of conteſting it in a collateral 


tion, though tt have the Sanction and Colour of a ju - 


Ticial Proceeving, as might be inſtanced in many Caſes, 
as an Appeal bzought in C. B. is void, and not voldable 
Rags e, 


WE 


* —_ 


Term. Trin. 6 Will. & Mar. R. 8. 


_ by Ertoꝛ; und the-Gzant of Letters of Adminiſtration 


by the inferiox Owdinory, where there are bona notabiſia; 
and there are mau other Caſes, as 1 Rep. 76. Com. 201. 


19 Ed. 4. 8. 3 Rep. 100. 1 Cr. 549. and it is not the 


Paper and Mar which makes his Sentence, but the 


Power which he has to give ſuch Sentence ; and though 
where the Utifito2 has a Power, there the Sentence hall 


not be examined here; pet when he has not any utho: 
rity, there it hall be examined, as in Davis, Rep!” 46, 4). 


where the Opinion of Lea, does not ſeem to be Law. 
Secondly, Df Meteſũty a Ching ot Eccleſiaſtical Jurisvidion 
Gall be examined in a collateral Action, as Schilm, &c. oz 
fufficiency ot a Clerk, where he is dead, &c. and in many 


other Caſes ; and he ſald that in this Cale alſo the Sen 


tente is examinable for Neceflity, koꝛ otherwiſe the Reno 


| f 
is without Remedy; fo2 he map not have an Aſſiſe, he 
being but one Part ok the Body, and not capable to 
maintain an Aſſiſe in his own Name ; and he cited 8 All. 
29. 13 Rep. 70. and 11 Rep. 99. but this not being an 


_ Eccleſiaſtical Cowozation, the Sentence is examinadle 


- Credit to their Sentence, which is watranted by theſr 
Law, in Cauſes of which they have Conuſance ; and 


Court, they ought to adjudge his Sentence to be _— 


here; but if it be an Eccleſtaſtical Cauſe, there their 
P2oceedings are not examinable, foz we ought to give 


upon this Oꝛound he allowed the Caſes in the Books to 
be good Law, Ken's Caſe, and the Caſe in the 4th Rep. 
Buntingwell's Caſe, and Cawdry's Caſe, and Allen and 

Naſh's Caſe, Jones 39g. and Bird and Smith, Moor 791. 


nal, and not examinable but by Appeal, oꝛ Commifſon of Re- 
view ; and he ſaid that Cawdrie's Caſe was a Sentence 
grounded upon the Authozity of the King at Common 


Law, to grant a Commiſſion in Caſes Eccleſtaſtical, and 


not upon the Statute : Allo as to the Caſes upon Manda- 
mus, Dy, Robert's Caſe, Appleford's Caſe, &c. he agreed 
them to be good Law, but ſaid, that there all the Mat⸗ 


ter was ſhewn in the Return, and the Return fn thoſe 


Cales is not controvertible, and there ſhewing that there 
is a Uiſitoz, who has Authozity to determine, it is final, 
and the Court bound by it ; but here the Matter being 
found by the Jury, and left to the Judgment of the 


4 


the which being in Eccleſlaftical Caſes, and againſt Et. 
_ clefiaſtical Perſons, he admitted the Sentence to be f: 


| 
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it t not being accoding to: the Statutes 5 and he div not 
doubt, but that an Action upon the Caſe lap againft the 
Aiſitoꝛ in this Caſe, as well as againſt a Biſhop, who 
will not aſſoil the Party, 02 'againft- an Archdeacon, 8&c. 
and he ſaid, Thirdly, Chat a Ban cannot ere a Juris. 
diction, which ſhall not be examined, na mo2e than he can 
appoint by his CUill, that if any Differente arile, that 
this (hall be determined by J. 8. and his Determination 
ſhall be final; and it would be a greater Yoke and Hard 
ſhip to ſubjeck the Scholars of the Univerſity to the ar- 

- bitrary Mill of a Uiſito2 z and therefoze he would not incur 
the Woe pzonounced by our Saviour to Lawyers, who 
lay upon others heavy Burthens, which they would not 
touch with their Fingers; and lo he gave bis Judgment 
fo2 the Defenvant. - - 

Juſtice ( There is a Netelſ el upon me to be 
a great veal chaner, in that ſince this Caſe came befo2e 
the Court, J have not had Health enough to take that 
Pains in looking into it, that otherwiſe J would have 
done; and pet J have been as careful as J could to 
latisty my 9wn Judgment 3 and J will bilefly dive pou the 
Reaſons of ft. 

The. ſpectal QUerdict having been opened at large, J 
need not repeat it, but ſhall only mention the Points 
which J take to be material in the Caſe. The 

Firſt General Queſtion is, Mhether M. William 
Painter, the Plaintiff s Leſſoz, were at the Time of ma- 
king the Leaſe, ReF#02 of Exeter College in Oxon ; that 
depends upon another Queſtion, 

Secondly, TUhether Dꝛ. Bury the fomer Rectoz, was 
at that Time depzived of the Retozſhip, by the Sentence 
of the Biſhop of Exeter, Uiſitoz of the College, at his 
Ciſitation 5 fo2 the Jury make the whole Queſtion ro 
ariſe upon that Depzivation ; in the arguing of this Caſe, 
there hath ariſen another Dueftion, which J Hall ſpeak 
fo very freely. 

Thirdly, CAhether this Court hath hath Power to era- 
mine oz judge, whether this Depzivation- by the Qifſito2 
be lawful oz not; oz whether the Sentence of the Uifi- 
i be J concluſive, that we cannot enter into the Qall- 

dity o t. 


For 
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For mp own Particular; I o in the Dain onree 
with my Bꝛothers, that have argued bekoze me in theſe 
* Points, that is. J am of Dpinton, as this Caſe is, the 
_— Matter of: Fat being [diſcloſed in this ſpecial (er. 

did, that this Court hath Authozity ſufficient. ta examine 
2 Qalidity: of this Sentence ot the Gatto, and to 
- Secondly, That by this Depzivation by the Biſhop of _ 
Exeter at this Uiſitation,, the Rectozs Place is not 
void, but he continues 'Refo2 fill And: conſequently, 
Thirdly, That the Lefſo2 of the Plaintiff hath no Ci. 
_ tle, and "therefore ann e to be given fo the 
Defendant. 

J do agree kenn' s Caſe, 7 Co. to be Law, and the 
other Caſes that have been cited; a Sentence foz a Di. 
'vorce in an Eccleſiaſtical Court, hall ſtand gend till it be 
repealed; the Courts of Law will give Credit to the 
Sentence of a pꝛoper Judge in ſuch a pzoper Cauſe ; fo; 
having a general Juriſdiction in matrimonial Cauſes, 
without Exception, oz Qualification, oz Limitatfon, it is 
to be pꝛeſumed that they have done Right; till it appear 
_ otherwiſe by a Reverſal of the Sentence; and fo is 
'Bunting's Caſe, 4 Co. And the ſame Rule reacheth to 
a Biſhop's oꝛdinarp Jurisdiction over all the Clergy in 
his Dioceſe and Eccleſiaſtical Cozpozations ; and ſo the 
Sentence is final, till it be reverſed by Appeal. 

But J take it, this Caſe differs much from that, ko; 
here the Biſhop is not in his Dioceſe, no2 in this his 02: 
dinarp general Jurisdiction, but a limited Jurfsdictfon 

created by the Statutes. of the College made by the 

Founder; and the Founder of this College bath not 
lekt the Uiſito2 at Liberty to viſit, and act in his Giſita⸗ 

tion as he pleaſeth, but pꝛecribeg him a Method and 
Rule by which he muſt walk : The very Statutes do re- 
ſtrain his Power, and they ſay erpzeſly, Acts done con: 
trary to the Statutes, ſhall be null and void, particular: 
iy expelling the Kecto2 02 Scholars, without the Conſent 
of ſuch and ſuch, and continuing the Uiſitation above 
 thies Days, and the like ; all which are void and 
null. 
Now it falls out, that contrary to theſe Rules Dt. | 
Bury was depuved, und L Sentence being thereby 
4 coram 


* ee 
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om non judice, this Court may examine into it in 


this Action, otherwile it would be very inconvenient z 
fo2 if a Man hath a Right, and na Remedy in Law to 
come at it, it is as if be had na Right at all: The Ai⸗ 
ſitoꝛ hath a Power, but it is by private Statutes, and no 
ſuch general Power as the known Eccleſtaſtical Courts 5 
and therefore is not this Caſe: to be likened to thoſe. - 

And in the Caſe of a Giſitoꝛz, the Lam will not que- 
lion his Ads done arcoꝛding ta his Power, which is the 
Reaſon why this Court denied Mandamus s, to reſtoze er- 


pelled 02 depefved Fellows to their Places, becauſe an 


appeal iies--fo2 them to the Git. 

But J might obſerve in this Caſe, that here was no 
Room after the firſt Sentence koz an Appeal, noz any 
whither to have Neſozt upon an Appeal; and this being 
diſcloſed as the whole Matter of Fact, we ought to judge 
of it as it appears befoze us. 

And J do not take the Cale in Dyer to be a ſingle 


Caſe, fo; beſides James Bagg's Caſe in 11 Co. there is 
that Caſe that was cited by my Bꝛother that-argued laſt, 


8 Aſſ. pl. 29 & 31. Oo there is an Inſtance of a 


Lay-Coppozation upon a Sentence, either as Gintor, 


a Patron; and if the Later, it is a much ſtronger 
.. 

And then this Court having Jurisdidlon ober all 
Courts to cowect and redzeſs Enozmities, and having like⸗ 
wille Jurisdictton fo2 the Trials of Fzeeholds, may cer⸗ 


_ tainly examine into this Cale; fo2 J am ok Opinion 


where any Court is reſtrained, as to Time, and Place, 
and Perſons, and other particular Circumſtances, and 
thep exceed and tranſgreſs their Limits; this Court 
hath Power to interpoſe, and keep them within their 


Limits, as the Caſe that was cited of the Marſhalſea 


in 10 Co. and the other Authozities there mentioned. 

As if the Sheriff holds his Turn beyond a Month 
after Eaſter, and a Man is indicted at that Turn co held, 

it is void, becauſe he had not any Power to hold 02 keep 
the Court at that Time ; ſo in an Action upon the Caſe 
ko; Wozws in a Court of Piepowder, becaule they relate 
not to the Matters of a Fair, oz a Market, and their 


Jurisdiſtion is limitted unto ſuch Matters, and if they 


exceed d the(x Bounds, all is vold. 


Nou 
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Mow y tine it in this Cute, the Bilhop 1 hath not 
yurlued the Powet ans Aithogtty given dim by the Fong, 
der, who is matten amm bounded by rhe Sthtures of C 
de College in deverm Juanes. 

' Firſt, d te the Time, the-Statute of Uifitation: apy, 
that it (hill de lawful fo2 bim te viſic' fo atid'fo'; but 9; 
rannot- viſit oftney thah bnce in fide Yeats; Unleſs xe: 


queſted dy the Colle 

Con of De. Mal ers upon the Commimon in March, 
a Giatatton z I canundt ten dot to take ſt fe 

one, fb though: the Dryolar by dis Dath was to make 

no appeal, the Doctors Comihiſhon Was only to dem 

wirh Welding el a FRIES Caſes my be rould ebdle 


in 


Pet — 5, J em vf Dpinton that the "Tt 


Coming upon the 18h bf June was a Utſitation, tak 
all the Circumſtances together as they ute found 3; 
ſenvs a Citatidn, oz Wonitton btfoze dem, teqdirifig — 
to appear dekoze him, and libmit to his Aldtatlon; ten 
when he comes, de makes publſck Pꝛoclamation (02 ap. 
pearante, and calls over their Mamts, nv ' adminilters 
an Däth tv the Perſon that ſerve the Citation bf tht 
Summonz, being duly ſerved. THeſe ate Acts not ts de 
done as a pꝛibate Perſon, but only as a Uiſitoz ; and It 
might have uvfotirned the Aiatation ftom the Chapel to 
| the Pall, and there have perfected the Cataratton.. STO 
Jf the Steward bf a Teer call a Toure, aud there de 
nothing done, beraaſe of tht Non-attendatete 'of thoſt 
who cola ſerve in the Court ; pet it is a Court; ſe 
has Power to punich thoſe that neglect to appears . 

that refaſe to ſerve, when they do appear; | 
But if that was not a Giũtatten, what was the Ren: 
ſon that in July he would call ko: the Photeedings of 
that Dap, and have them kepiſtred as an a befox him ? 
Juppoſe they vo not call extrajudicial Proceedings Ads 
of Cbart: Jt Hews that he Himifelf look d upon it as a 
Gtatation; if then, the acts vone by him the 16th of 
une, were done as a Uiitd), then either it appear, 
dat that was a Viſitation of it (el, od the firſt Day of 
the Viſſearion in july; —- if Co, then was Dy, Bury 
depzived the fourth Day er the Viſſtation, which 0 the 
erpecſs Moꝛds of the Datute was to Uaſt ww . 
j 


: I foteſs J am bf Opinion: the = 
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Das x and being extended further, al that was done 
| was nutl and vod. 

J Cap Firſt, Either it was a Uſſitation of it rele; and 
then the Second is void, being within five Pears, and he 
was not deſired to come; and then it is, as that Caſe 
ok keeping the Turn, oz the Steward his Leet, beyond 
the Time that the Law pꝛeſcribes fo2 it, which makes 
all vold; 02 elſe it is the firſt Day ok a regular Quia- 
quennial Viſitation; and then this Depzivation being on 
the fourth Dap, is conſequently. void; fo2 as | hath 
been frequently obſerved, the Statute: directs that the Ut- 


ſtation ſhall continue but thee Days at moft ; and the 


Uiſito2 had no Power to do any vikeatoulal! Ac afrer the 
third Dap ended. 

Thirdly, J am of Opinion likewile as to the Banner 
of depziving the Reoz, that the Uiſito2 has gone beyond 
his Power; fo? it was never the Meaning af the Foun- 


der, as appears by the Statute, that he alone ſhould have 


the Power to depzive the Recto2/; and J conceive he could 


not do it without the Conſent of four of the lenio; Fel. 
lows of the College. 


Indeed this (as it has been ſai at the Bat) extends 


only to the Expulſion of the Fellows, that the Rector 02 
Sub- rector do conſent, becauſe it will not be pꝛeſumed that 
the Ref02 will conſent to his own Depzibation ; but ik 


the whole Clauſe be taken together, it muſt be under- 


ſtood, that ik the Biſhop oꝛ his Commiſſary go about 
to remove the Rectoz, he ought to have the Conſent-of 
four of the ſento2 Fellows ok the College ; fo2 certainly 
the Founder did not take moze Care of the Scholars, 
than he did of the Re02 ; but if the later Clauſe be 
expounded as they would have it; it would put the Rec- 
to; moze under a Power ol the llitoz, than the 
Brut thep ſay it does not put bim more unver the 
Power of the Uiſitoz, but it was intended as a Favour 

to him; fo2 a Fellow was to have no Appeal from-the 
Commiſſary to the Bilhop, and-therefoze ſuch Conſent was 
moꝛe neceſſary to his Expulſion ; but the Rectoꝛ might 
appeal from the Commiſſarys Sentence to the Bichap, 


even though the Commiſſary had the Conlent of four le 


nfo? Fellows. To this J anſwer, 


Ppp Ks Firſt, 


——J 


— 
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. 


the Biſhop doth do it himſelf, that there wall be an 


- depzived ; ko: the Jury expzeliy find, that they were not 


LOA TEE EY 
* 


Firſt; There is nothing ſatd- in the Statute. 


e 
3 | 
peal ; ſo that the Clauſe being relative, the Content ems 
to be implied as to every Depzivation ok the Reſtoz. 

And then: further, the Giſitoz himſelf, to whom the 
Power of erplaining of the Statutes, where they are 
doubtful, is given by the Founder, he hath expounded: the 
Meaning of it to be ſo; therefoze in the very Sentence 
of Depu vation it is mentioned to be done with the Con 
ſent of ſuch and ſuch, being the (enfo2 Fellows; but that 
ſhews at the lame Time that Oz. Bury was not lawfully 


the four ſenio; Fellows, unleſs they became ' \o by the 
Suſpenſion of the others ; however, it probes he bimlel 
thought ſuch a Conſent neceſſary. 
Now J think it will hardly be denied, but that afulprade 

Fellow is a Fellow ſtill ; the Reaſon is plain, becauſe 
there is no new AdmiMſon requiſite upon his Reſtozatton, 


oz the Taking off the Sulpenſion ; and fo they not be⸗ 


ing four of the ſeven ſento2 Fellows, whole Tonſent was 
had, it was not ſuch a Conſent as the Statute required, 
and conſequently the Act was void, 

And that the real (entoz Fellows were then in the Ant. 
ver ſity appears, in that two of them came into the Hall, 
befoze the Uiſitoz, with the Rectoz, when he delivered the 
Poteſtation to the Uiſitoz, and they will be pzeſumed to 


be in the Place ot their Reſidence, the contrary not be. 


ing found; and it ſeems ſo by the 'very Sentence of 


their Suſpenſion, fo2 they are ſuſpended fo2 Contumacy; 


and if they had not been in the-CUIntberſity, they could 
not have been contumactous, and then the Conſent of the 
other Four might have been juſtified ; it they had been ab 


fent, what need were there of ſuſpending them, to make 


Room fo2 the four others? beſides that muſt be intend⸗ 
ed, 02 elle the Point in che ſpecial Uerdi# would be 
no Point, if a due Content was had according to the 
Statute. 

Therefoze upon thele Oꝛounds 3 found my Opinion. 

Firſt, That this being a Lap - Cozpoꝛation, and all 
Matters requiſite to bzing the Point in Queſtion, being 
found in the Gerdict; this Court may judge whether 
what by done be right N vp 


Secondly, 


Secondly, That. the Uiſito's Power is reftraſhed by 


the Statutes ; and if he proceeds contrary to what they 
diret, his Pꝛoceedings are void and nul. 
Thirdly, That the Coming into the College in ſuch a 


Manner the 16th of June, J conceive that to be a Uiſi- 
tation; and if it were not ſo of it —_ he hath made it 
Part of that of the 24th of June, by the Ac then made; 


and lo it had kour Days, when it ſhould have had but 
thiee at moſt, . 

Fourthly, That the ſeven ſento Fellows that were 
ſuſpended, ſtill remained Fellows; and thoſe that con⸗ 


ſented to the Depzibation of the Recto2, were not the 


ſenio2 Fellows required by the Statute; and therekoze 


their Conſent no way ſignificant to ſtrengthen the Uiſt⸗ 


tors Sentence. Then conſequently, | 
Fifthly, That the Uiſitoz depꝛived the Red by him⸗ 
(elf and bis own Power, contrarp to the Statute ; and 


therefoze upon the Whole, J think Oz. Bury continues 


ſtill Rector of the College; and the Leſſoz of the Plain⸗ 


tiff is not ſo, and that Judgment ought to be given koz 
the Dekendant. 


Chief Juſtice Holt. J will put the Caſe as tot as 


J can upon the Reto; and it is thus, Exeter College 


in Oxon was founded by William Stapleton, to conſiſt of 
a Recto2 and Scholars; by the Statutes and Conſfitu- 


tions of the College. the Biſhop of Exeter fo2 the Time 
being is appointed Aiſitoz, and the. Time is ſet when he 
ſhali viſit; at the Requeſt of the College, as often as 
they think requiſite ; and without ſuch Requeſt, once in 
five Pears ex officio ; then it is direcked, that in his Ut- 
ſitation, he may pꝛoceed to the Depzivation of the Refoz, 
02 to the Expulſion of the Scholars; then there is a 


Qualification of this Power by the particular Moꝛds 


ok the Statute, Si tamen, &c. he ſhall ſhew to him his 
Crime ; and if he cannot p2obably make out his Inno⸗ 
cence, then he may depzive him, dum tamen ad ejus, &c. 
there ſhall be the Conſent of four of the ſeven ſento? 
Scholars; then the Statute goes on further, that if 
the Recto2 be removed by the Biſhop's Commiſſary, 


Etiam Conſentientibus four of the ſeven ſenio: Fellows, 


he may appeal to the Biſhop, 
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"Then there is another Statute that doth * 10 
what Faults and Crimes he ſhall- be dep2ived, Taſting 
02 Alienation of the Kevenues, 02 Goods of the bilege, 1 
Adultetp; and ſome particular Things; then it thews the 


' Method that ſhall be taken againſt him, when they do 


pꝛoceed to Depuvation, that is, within fifteen Days af. 
ter the Fact committed, he ſhalt by the College be avmo- 


niſhed to reſign ; then they are to apply to the Biſhop, 
and then if ſo be, he be convicted, the Bilhop 02 his Ut: 


car may pꝛoteed to deprive him. 
There was one Colmer that was a Scholar, was ex⸗ 
pelled the College fo2 Jncontinency ; againſt this Expul⸗ 


ſion he doth appeal to the Biſhop in March 1690. upon 


the Appeal the Biſhoþ grants a particular Commiſſion to 
Dy. Maſters, to examine this Appeal ; he goes into the 
College, and his Pꝛoceedings are kound in the Gerdict, 

and doth reverſe the Sentence of Expulſion, and teſtozes 
—— to his Scholarchip. 

After this the Biſhop appoints a Uiſitation to be held 
in the Chapel of the College the 16th Day of june; ac- 
coꝛdingly then the Biſhop comes, the Chapel- üs are 
ſhut, the Re#02 and Scholars would not open the Day, 
but pꝛoteſt in the Area againſt the Uiſitation ; the Alto; 
calls over the Names, and ſwears one to pꝛove the Sum⸗ 
mons, and goes away without doing any Thing moze. 
After this there is another Uiſitation appointed in the 
Hall the 24th of July, at which Time he comes, and di- 
vers Pꝛoteſtations againſt the Utiſitation are made; but 
he p2oceeds, calls over the Names, regiſters the Ac of 
the 16th of June; and upon ſeveral Warnings to appear. 
DL. Bury and other of the Fellows refuſed to ſubmit tc 
the Uiſitation, and are pronounced contumacious ; the 


Biſhop firſt voided Dy, Hern's Place, and ſuſpended five 


of the ſenio2 Fellows; and akterwards with the Con- 
ſent of four of the ſenior unſuſpended Fellows, depꝛibes the 


Rectoz Dꝛ. Bury, that Sentence of Depiſvation being 


thus given, the College pꝛoceeds to a new Elefton, and 
do eleck Mz. Painter, who doth join in the Leaſe to the 


Plaintiff ; upon which this Acton is brought. 

Now the Queſtion is, (Ahether this Sentence of De⸗ 
pzivation thus given by the Uiſitoz againſt Oz. Bury, 
doth make the Ketozſhip of Exeter College void as to 


4 | 5 him; 
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bim and ſo conſequently gives. Title tor the Leſſo of 
the Plaintiff, 


» Brothers have all given their Dvinions that this 


Sentence of Depztvation is a void Sentence, that Dz. 


Bury continues Rectoz, and that the Reitozy- is not void 
by the Sentence, and that Judgment ought to be given 
wh the Dekendant. J muſt crave Leave to differ from 


them in this Caſe, foz J am of Opinion, upon this Uer- 


dict, Judgment ought to be given fo2 the Plaintiff ; any 
that this Depzivation by the Qifitoz, is a G00 Deptiva- 
tion to void the Refo2y. 
The Queſtions that J make in this Caſe are but o: : 
The Firſt, Whether oz no by the Conſtitution of this 
College, the Biſhop of Exeter had Power in this Caſe to 
give a Sentence? 


The Second ig, Suppoſing be had ſuch a Power, Wbe⸗ 


ther the Juſtice of this Sentence is examinable in this 


Court upon this Action? 
and J am of Opinion, that the Vitbop had Power 
by the Conſtitution of the College to give a Sentence ; 


and having that Power, the Juſtice of that Sentence is 


not to be examined in a Court of Lam upon any Action; 
concerning the Bilhop's Power there have been ſeve- 
5 Things ſaid, which I would: take ſome Notice of : : 
bb the - :--: 

Firſt Thing is, What Time he hath by the Conllitu⸗ 
tion of the College to make his Gilitation; and J do 
agree he can make his Uiſitation but once in ſive Pears, 
unleſs he be called by the Requeſt of the College ; and if 


he comes uncalled within the five Pears, his Giſitation 


would be void; and if he gave then any Sentence, it 


would be a mere Nullity: But J hold the AGilitation the 


24th of July a god Giſitation; and conſequently the 


Sentence given upon it is good. Two Things are ſaid 


ogainſt it. 

Firſt, A Queſlion is made, Whether DL. Maſter's 
Coming in March to examine Colmer's Appeal, upon 
the Uiſitoz's Commiſſion, were not a Qiſitation ; J think 


there is no Colour fn the CUold that it ſhould be a Uiſt- g 


tation. My Reaſon ts, becauſe it was a Commiſſion upon 
a particular Complaint, made by a ſingle expelled Fellow, 


ko; a particular Wrong and Jnjury ſuppoſed to be done ta 


him; and not a general Thing : — — = 
E 


—— nee — AAA ae — — —— — 
— — — — — — — — — ——— — a 1 
Cue” p o 
= ary = 3 — _ > = en — = — — = — : 
F . 42 — : PRA.” . ——̃ — ü 23 — 4 | > - - — 
8 — r T — A — _ E = a4 d p 
2 Loris 8 . Pg . e 2 ye 
4 — — _ 1 8 k = k = _—Y 
II a6 CET AE PS ESE re” ERTIES he tots, * E 2 4 - = - = 
: k. E - = ESD Ae at 
EL EE Rs MOM — TIRE? oe ng 
. eo SI, IB lp En ge, — 3D = = 
' "i J 


— — — — 
— — — 
K ————— ˙ — ̃ — — ———— 
. T 
2 $ — „ 8 7 * 8. 4 
2 . Ba 3 IE 5 AE _ 
92 — l 
Ins 2 — e « 2 eee 8 + oak 
. . ERS ISIS 
FFF AG On HE IES 
ory — 
r. S — IN IND 
EET TIES <0; Wan 2. 12 II BE 
r * 
DW x 8 
—— oi — 
— — ©. 


Sor. 25. 2.7.26 
MDC ER ©: 
3 * 


* j—m—U ee ꝛt —y—y ——— ͤ . wl—w—— —— * - 
— Der 
* 2. 4 ** . nee W 1 
A hs — 2 r py — — tw) bs 
- FNMAT * — I = 
—_ 2920-1 
* _ _— ” _ 
1 88 a * waa bs 
WP; . © * ot = 
* Y 9 ev ne BANG TH rn Iain” 
. n DD 
- —— 2 — . Wt q 


TY — — * 


nnn 


Term. Trin. 6 Will. & Mar. R. B. 


he was expelled without juſt Cauſe, and ſeeks to the 
UAiſito2 foz Kedzeſs, they expelling him koꝛ Ancontinency. 
whereas he thought himſelf innocent, and the QUiſito) 
ſends his Commiſſary to examine this particular Matter. 
- Now though a Uiſitoz- be reſtrained by the Conſtitu⸗ 
\ tions of the College from viſiting ex officio but once in 
five Pears, pet as Uiſfitcz he hath a ſtanding conſtant 
Authozitp, at all Times to hear the Complaints, and re⸗ 
dels the Gztevances of the particular Members; that is 
the pꝛoper Office of a Uiſitoz, to relieve and determine 
all Differences between the Members ; and this appearg 
upon Littleton's Caſe, Sect. 136. . „ 
And lo it was held in Appleford's Caſe in this Court, 
who was expelled upon the like Decaſion, as Colmet 
was; he appealed to the Biſhop of Winton, who wag 
Uiſitoz; and he confirmed the Expulſion, and held it to 
be good upon the Appeal, ko: it is a ſtanding conſtant 
Jurisdiction that the Uiſito2 hath ; Viſiting is one AR in 
which he is limitted as to Time; but hearing Appeals, 
and redzefſing Gztevances is his proper Office and Work. 
It is the Caſe of all the Biſhops in England; they can 
 biſit by the Law, but once in thee Pears ; but their 
Courts are always open to hear Complaints, and deter: 
mine Appeals ; ſo that though the Biſhop here can viſit 
but once in five Years, unleſs called; yet he has a Power 
and Authozity to hear any Difference between the Mem⸗ 
bers, and redzeſs any particular Jnjury at any Time. 
Then the next Thing to be conſidered is, CUhether 
what was done the 26th of June was a Uiſitation ; now 
there is no Queſtion but he intended to viſit then, and 
came there to p2oceed in the Uifitatfon, but they would 
not let him come into the Chapel, where he had appoint⸗ 
ed it to be held: It is the ſtrangeſt Conſtruction then 
that can be, to conſtrue his Coming there to be a Uili- 
tation, oz to amount to any ſuch Thing. It appears 
he did not any Act but called over the Mames, and all 
the Reaſon in the Mozld he ſhould, to lee who it was 
that hindzed him from viſiting. 
But then they lay after this he made an Act, he ad- 
miniſized an Dath at that Time; but when he came in 
july, he made an Act of it; therefoze (ſays my Brother 
Eyre that ſits next me) this is a Tacking the Uiſitation 
in June to that of July, and then the Uiſitation FReP | 


„ 
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nued much longer than was intended 3 -nay, than it can 


continue op the Conſtitution: and Statutes ok the Col⸗ 


lege, fo2 it is thereby to ceaſe in thꝛee Days. 


tulß make a quite other Conſtructfon ok it; when 


he was hindzed in June, and makes an Act ok this at his 

Uiſitation in July, that was only in oper to his Calling 

them to account fo their Contumacy, as a Fault, and 

to bzing them in Judgment at his Uiſitation, it is no 
2 than taking an Affidavit of the Service of bis Ci. 
tation. 

Ap! But now be hath appointed another Ailitation to 

be held in the Pall; what doth that alter the Caſe 2 no⸗ 


thing at all ; it was'befoze no Viſitation, through their 
Obſtruction, and that was one Thing he would call them 


to account fo2, and cozrect them ko; their hindzing him 
from perkozming his Uiſitation accowing to Appointment ; 
and it would be the ſtrangeſt Construction that ever was 
made, that when he deſigned his Ailitation in the Cha⸗ 
pel, but was hindzed by their Means, that Impediment 


ſhould amount to a Uiſitation ; and it would be a ſtrange 


Eſcape fo2 them, if they could by their kozmer Contu- 
macy get off from being ſubjeſt to a true Aiſitation. 


The next Thing to be conſidered is, what ariſeth upon : 
the Conſtruction of the Statute de Privatione, whether 


there is a NeceMty that there ſhould be a Conſent of the 
four ſenio2 Fellows, to the Depzivation of the Reckoz; 
fo2 if there was ſuch a Neceflity,- and ſo directed by the 


Statutes of the Founder, J mult agree this Sentence 


bad been a Nullit v. 

But as this Statute is framed, I conceive it is not 
neceſſary but that the Bilhop has a Power to depiive 
him, though they concur not. 


Firſt by the Statutes, the Biſhop-of Exon. fo2 the 


Tine being, is made the owinary Uiſitoz of Exeter Col- 
lege; and J take it to be clear, that where any one is Ut- 
 firoz of a College, he has full and ample Power to de- 
wu, and amove any Member of the College quatenus 

Ilitor. . 

Secondly, - There is an erpreſs Power given to the 
Biſhop to poceed to the Depzivation of the Recto02, 02 
the Expullion of a "_": ; and Ls in bis Allita⸗ 

Thirdly, 
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T birdiy, Conſider theſe qualifying lors, Whether 
the Biſhop's Power as to the Rectoz be reſtrained, to be 
with the Conſent of the four ſenio2 Fellows; the Monde 


| are, Si tamen, &c. And J would obſerve” it 18 Depri- 


vatio us to the Rectoz, and Expulfio as to a Scholar 
and though J do agree the Mods as to real Senſe are 
ſynonymous, pet by this Statute they are differently ap. 


- plied : Then it (aps if the Biſhop do pꝛoceed, &e. that 


only relates to the Scholar, becauſe the Top there uſed, 
Expulſio, doth only relate to the Removal of a Scholar 
all along; and it is impoſſible it ſhould relate to the 


 Rectoz, ko; then he muſt conſent to his own Depy(va: 


tion, fo2 his particular Conſent is required and men: 


tloned; and it is impoſſible to imagine he ſhould ſo con⸗ 
kent: In this Place the Conſent of thee: of the four 
© ſenio2 Fellows is not to do, without there be the Conſent 
of the Retgyi (fb TT lor ee 


But then the ſubſequent Mods are, That ik the Rec- 


to? be depzived by the Biſhop's Commiſſary, although 


four of the ſenio2 Fellows do conſent, he may appeal to 

the Biſhop ; the Rectoz hath that Liberty if the Biſhop's 
Commiſſary depzive him; to appeal to the Uiſito? himſelf; 
but where are there any Wows that abzidge the Biſhop's 
own Power: The Commiſſary's Power ſeems to be a: 
bidged by theſe (Uo2ds, To have their Conſent ; and pet 
that is but by Jmplication neither; but the Statute 
hath appointed no Qualification of the Biſhop's Power. 
Here are expꝛeſs Wiczws that he may p2oceed to the De: 
pꝛivation of the Rectoz, not only by the general Mondes 


of making him Qtiſitoz, but by particular Tozds fo? that 
Purpole in the very Statute ; then you muſt ſhew ſome 


other Mods to qualify this Power, and J fo2 my Part 
can find none; J can find ſome that qualify the Commil: 
ſaries, but none that reach the Biſhops. P 

It is objected, That it is very unreaſonable to imagine 


the Founder ſhould give a greater Authozity to the Uiſi 


to2 over the Reftoz, than the Scholars. 

The Queſtion is not, That was reaſonable, oz fit 
fo2 the Founder to do, but what he has done? (Upon 
Uiew and Peruſal of the Statutes, Suppoſe he doth 
give the Bishop ſuch an abſolute Authozity, it s 
not in our Power to controul it, fo2 our imagined Un- 

3 HLE AS reaſonableneſs ; 


— 
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reaſonableneſs j E he had tuch an authozity and Intereſt 


himſelf in what was ok his own Creation, as that he 


might fnveſt "him with | any: Power over it, that ye 


cleaſen to give him. 


And it is to be ſuppoſed it he hath done to, that be 
had ſome Reaſon fox doing it, though ik he had not, it 
is not matertal, his Mill is his Reaſon, in diſpoſing and 
odering his own ; and it is not enough in our Power 


to take away this Authozity from him, becauſe we think 
it unreaſonable. 


Then conſider the Reo? hath a Benelit that the Scho⸗ 
lars have not; fo2 if the Commiſſary viſit the College. 


and depzibe him with the Conſent ok the four ſenio2 
Fellows, he may have an Appeal to the Biſhop, but the 
Scholars can have no: ſuch Appeal; and it may be the 
Founder thought fit to truſt the Recto2 with the Biſhop 


alone, as knowing he would take moze Care ot the 


Head 'of the College, than he would of the inferio? Vem- 


But after all. IJ ſap again, who knows. what Reaſon 
a Man map have; every Man is Maſter of his own 


Charity, to appoint and qualify it as he pleaſes : Now 


if fo be the Biſhop of Exeter be, by the Statute in ex⸗ 
pꝛels Mozds made Uiſito2 of. the College by the Foun- 
der; and ſince he has by expꝛels Mozds given him a 
Power to pꝛoceed to the Depztvation of the Reito2, and 
there are no Moꝛds to leſſen that Power; J would fain 
know how we can make ſuch-a Conſtrugion as to limit 
this Power to the Conſent of four ſenio2 Fellows, be- 
' cauſe it is ſaid he may appeal if the Commiſſary do it, 

though they do conſent ; beſides that, as J ſaid, it doth 
not expzeſlp ſay, the Commiſſary ſhall not depzibve him 
without the Conſent, but only he may appeal, though be 
ſhould do it with their Conſent, 

Do that J think upon theſe Statutes in this Caſe, 
and by theſe Conftitutions of the College, the Biſhop be⸗ 
ing made Uiſitoz, and having Authozity to depzive him, 
without having any Qualification of that Authozity, he 
— pꝛoceed to depuve him without the Conlent of the 
four ſenioꝛ Fellows; tho J do agree, if their Conſent had 
been neceſſary, the "Suſpenſion doth not make them no 


Fellows, Aring the Suſpenſion, Jt is only an Im- 
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habe maintained an Aſſize, and he is as much Reo! as 


pediment to them trom enjoying ony 'Benefit from 
their Office, but it makes no Uacancy ot the Omte at 
all ; fo2 if a Piniſter be ſuſpended during the 'Sufpen: 
ſion the Place is full; and if the Reuoz had been 
ſuſpended, the Netto had deen full, and he might 


befo2e ; and then if a ſuſpended Fellow remains a 10. 


low, then if it were neceſſary koz them to conſent, ſuch a 


Fellow is as much impowered to conſent, as ever' he 


was; but 4 think it was aſt at all neceſſary as this 


Caſe 18. l 

The next Point is no moze than this, Chether 02 no 
[ſuppoſing the Bilhop has an Authozity to depzive, and 
he doth bp Sentence depzive him] the ' Juſtice. of this 
Sentence be examinable in any ok the Courts i in Weltmin- 
ſter-Hall? That is, 
Firſt, Whether the Sufficiency ol the Sentence as 
to the Cauſe be examinable in the Common Law 


Courts ? And 


Secondly, Whether the Truth of that Cauſe. [ſuppoſe 
it be $94 and ſufficient to ground the Sentence, if ttue,] 


can be enquired into here? 


And J think the Sufiictency of t the Sentence is never 


to be called in Mueſtion, no2 any Enquiry to be made 
here into the Reaſons oz Cauſes of the Depzivationg; if 


the Sentence be gtven by him, who is the pꝛoper Uiſito!, 


created (0 by the Founder, oz by the Law, you ſhall ne- 


ver enquire into the Ualivity oz Gzound of the Sentence; 
and this will appear, tf we conſider the Reaſon of a Uiſt- 
toz, how he comes to be ſuppozted by Authozity in that 
Office : And now we are to conſider that there are in 
Law two So2ts of Corporations aggregate of many, ſuch 
as are fo2 publick Government, and ſuch as are fo? pꝛi⸗ 
vate Charity ; thoſe that are fo2 publick Government of 
a Town, City, MByſtery, oz the like, being fo2 publick 
Advantage, are to be governed actoding to the Laws 
of the Land, not ſuppoztable by any pzivate Statutes, 02 
Conſtitutions, but ſubjeck to the Laws of England, and 
to be regulated and rekozmed by the Juſtice of Weſtmin- 
ſter-Hall ; of theſe there is no particular pzivate Foun 
der, and conſequently no particular pꝛivate Qiſitoꝛs; 
there are no — of thele, they — fubſiſt by _ 
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tue of the King's Letters Patents, and are ſuppozted by 
Therekoze if a Cozpozatian be made fo2 the publick 
Government of a Town, oz City, aud there is nd Pꝛo⸗ 
viſion in the Charters: how the Succeſtion Gall contt- 
nue, the Law ſupplteth the Defet: of that Conſtitution, 
aud ſays, it ſhall be by Election of Mays, Aldermen, 
Common Council, and the like z and (o is the Caſe 
in 1 Roll, Abridgment 31122232. FR 
But pzivate and particular Coppozations fa: Charity, 
founded and endowed by p2tvate Perſons, are ſubject a 
the pzivate Government of thoſe who erect them; and 
therekoze if there be no (lifito2 appointed by the Foun- 
der, J am of Dpinion that in all ſich Caſes of Eleemoſy- 
l nary Corporations, the Law doth appoint the Founder 
| and his Peirs to be (lifitozs; the Founder and dis 
Heirs are Patrons, and not. to be guided by the Com: 
mon known Laws and Rules of the Kingdom ; but (uch 
_ Coppozations are as to their own Affairs to be governed 
by the particular Laws and Conſtitutions afligned them 
by the FRET. 10515}; ell Bi) 
Jt was indeed ſaid, the Common Law doth not ap. 
point a UGiſitation at all; J tell you J am ok another 
Opinion; the Law doth, in Defeft of a particular Ap- 
pointment, make the Founder Uliſito2 ; and it is not at 
his Pleaſure whether there ſhall be a Uiſito2 o2 not; but 
if he is ſilent during his own Time, the Right will de- 
ſcend to his Heirs ; and it ſo appears by the Caſe in 
Yelverton 65. and 2 Cro. 60. where it is admitted on all 
Hands, that the Founder is Patron, and as Founder is 
Ciſitoz, if no particular Uiſitoz be afligned ; and ſo 8 Ed. 
3. 70. and 8 Aſſ. 29. So that Patronage and Uiſitation 
are neceſſary Conſequents one upon another ; fo? this 
vilitatozial Power was not introduced by any Canons oꝛ 
Conſtitutions Ecclefiaſtical; (as was ſaid by a learned 
Sentleman, whom J have in my Epe in his Argument 
in this Cale) it is an Appointment of Law; it ariſeth 4 
krom the Pꝛoperty which the Founder had in the Lands . 1 
aſſigned to ſuppozt the Charity; and as he is the Autho : » = 
of the Charity, the Law gives him and his Heirs a 1 
vilitatozial Power, that is an Authozity to inſpect their 1 
ations, and regulate their Behaviour as he pleaſeth; | Ei 
ko? it is not fit the Members that are endowed, and that | 
——_<-q00-0— have 
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7 the Cbarity beſtowed. upon them, ſhould be Ie ts bs 


themſelves, but purſue the Intent and Deſign of him 


that beſtowed it upon them. 


Now indeed where the ]Pooz are not incoꝛpoꝛated (th 


who are to have the Charity) but Truſtees, accoding 43 


the Caſe in 10 Co. there is no'viſitatoztal Power, be⸗ 
cauſe the Intereſt of the Revenue is not veſted in them; 15 
but where they, that are to enjoy the Benefit of the Cha. 
rity, are incozpozated, there to pzevent all perverting of 


the Charity, there is by Law a viſitatozial Power; and 


it being a Creature of the Founder's own, it is all the 
Reaſon/in the Cozld, he and his Heirs ſhould have that 


Power, unleſs they pleaſe to devolve it elſewhere. 


In our old Books, Deprived by Patron, and Deprived 


by Ciſito2, are all one ;'fo2 it is a Benefit that naturally 
ſpꝛings out of Foundatton ; and it is in his Power, if he 
will, to transfer it to another ; ; and when he hath ſo 
Done, the other will have the ſame Right and Autþozlty 


as the Founder himſelf had. ö 

Now there is no manner of Difference between a 
College and an Hoſpital, except only in Degree: An 
Hoſpital is fo2 thoſe that are poo) and mean, and low and 
ſickly: A College is 'foz another So2t of indigent Per- 
ſons; but it hath another Intent, to ſtudy in, and bzeed 
up Perſons in the Mold, that have not otherwiſe where: 


with to do it; but ſtill it is as much within the Reaſon 


of an Hoſpital : and ik in an Hoſpital the Maſter and 
Poo! are incoworated, it is a College having a Common 
Seal to act by, although it has not the Mame of a Col- 
lege, (which always luppoleth a Cozpozation) becauſe it is 
ok an inferio2 Degree; and in the one Caſe and in the 


_ other, there muſt be a Uifitoz, either the Founder 02 his 


Heirs, 02 one appointed by him, and both are elcemoſy- 
nary. 

4 Uiſitoz being then of Neceſſity created by the Law, 
(as 8 Ed. 3. 69, 70. every Hoſpital is viſitable, either by 
the Patron, if a Lay Hoſpital, oꝛ by the Ozptnary, if Spi⸗ 


ritual,) what is the Uiſitoz to do? he fs to judge ac- 


cozding to the Statutes and Bules ok the College; he 
may expel; and as it is in the 8 Aff. 29, 30. he map de⸗ 
pꝛive; the only Queſtion there was, who was Giſito:; 


fo if it is agreed on all Hands that quatenus Uiſito? he 
might depzive; If he be a Viſt tor as Ordinary there lieth 


1 an 


” 
__ ** 
— TT 
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an an Appeal from his Depꝛivation; but if as Patron, 0 


there was none ; that Demivation, whether by Right 02 
by Wrong, was to ſtand good. 


But pou will ſap this Yan hath no court: will you 
conclude a Man by the Sentence of one that hath no 


| Court ? It is not, J ſay, at all material, whether he hath 


a Court 02 no; all the Matter is, whether he hath a 
Jurisdickion; if he hath Jurisdiction, and Conuſance of 


the Matter and the Perſon, and he gives a Sentence 


in the Matter, his Sentence muſt have ſome Effef to 


make a Uacancy, be it never fo w2ong ; but there is no 
Appeal, if the Founder hath not thought fit to direct an 
Appeal ; that an Appeal lieth in the Common Law 
Courts of the Kingdom, is certainly not ſo: This is 
üccozding to the Government ſettled by the Founder ; it 
is a Conſtitution of the Perſon's own, who created its 
and therefo2e if he hath direted all to be under the abſo» 
lute Power of the Uiſitoz, it muſt (o be; he might have 
made it ſo, that the Recto2 chould continue no longer in 
his Place, than at the abſolule deſpotick Power of the 
Biſhop of Exeter; he has not gone ſo far but he has 

left him to the WWisdom, Learning, and Integrity of the 
Biſhop to judge in his Cauſe ; and it is not to be thought 
but that ſince the Founder hath ſuch a Confidence in 
him, he will do any otherwiſe than he ſhould. | 

Þe is a Judge not only in particular by the Founder's 
Appointment, but he has a general Authozity by Law as 
Ciſito? ; who ſhall judge him? Shall we ſummons the 
Heads of the Colleges in the Univerſity to judge whe- 


ther he has done Right oz CUrong? that is not to be 


done; it would bzing the greateſt Tonfuſion and Pilchtek 
to the Univerſity that ever was known. 

Jt is plain by all the Authozities of our Books, and 
by the May of Pleading, that it is as J ſay; it a Sen- 
tence of Depzivation be pleaded, pou need not ſhew the 
- Cauſe; it is not traverſable, even in a Uiſitation, when 


it is by the viſitatozial Power; (o is Raſtall's Ent. fol. 1. 


11 H. 7. 27, and 7 Co. Kenn's Caſe, Now J would 
ſuppoſe that this Rectozy had been a ſole College, and 
not a Cozpozation aggregate of Recto2 and Scholars; 
and Oz. Bury had bꝛought an Aſſize, and then this Depzi⸗ 
vation is pleaded; J would fain know of any one, whe- 
ther it were not a good Plea, to chew that the Uiſito2 had 
pro 
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pro certis cauſis, &c. depzived him? without all Mue- 
lion it had been a good Plea, and it bad nat been tra- 
verſable ; fo; every Thing that is traverſable muſt. be 
cxp2efled in Certainty; and then ik it be a good Plea and 
not traberſable, it is not queſiionable, 

It is firange that pleading a Sentence without 3 
Cauſe ſhould be good and the Finding ok a Sentence in 
a ſpecial UMerdic chould not be as good, and concluſipe to 
the Party: J thought Things had been moze exactly to 
bave been pleaded, than ſet fo2th in the Finding of a Jy. 
ty upon a ſpecial Werdict 5 and ik in pleading it is not 
traverſable, the Argument is tibe ſtrongeſt that can be, 
that the Cauſe is not inquirable into; fo2 ik it were, a 
fairer Dppoztunity muſt needs be given fox it in Pleading, 
than upon a ſpecial Gerdict, which concludes the Parties 
as to the Fact that is found; now all the Pzecedents as 

to Pleading are, that no Cauſe need to be ſhewn. 
As to the Matter of there being no Appeal from an 
arbitrary Sentence, tis true, the Caſe is the harder, be. 
 caliſe the Party is concluded by one Judgment; that does 
make it the moze ſevere upon the Refo2 ; but it doth not 
leflen the Ulalidity of the Sentence, no2 doth it any Cay 
p2ove that you ſhall find out ſome Map to examine this 
Matter at Law in a judicial Pzoceeding., 

Tf the Conſtitution had been, that if the Aiſitoz doth 
depzive the Befo2, then it ſhould be in his Power to ap- 
peal to the Archbiſhop of Canterbury, it perhaps had 
been moze equitable ; but in that Caſe, if there had been 
un Appeal, and the Sentence had not been reverſed, then 
the Depzivation had been in Fozce, every one would ſay, 
and irremediable in any Court of Law; and J do not 
know any Authozity of Law that makes out the Sen⸗ 

"re to be the weaker, becauſe he is:barred of an 9p- 

In that Caſe of Cawdry- and the High Commiſſion- | 
Court, a Sentence of Depaivation was given againſt 
him by that Court, and there was no Appeal, the Sen- 
tence was found, but no Cauſe ſhewn; and ſo the Cauſe 
Did not appear; yet ft was held to be well enough, tho 
there was no Appeal. 5 

How doth my Brother Eyre diſtinguiſh this Cale from 
ours here? pe (ays it was by: Uirtue of the a py 

a or EE uea 3 | | Law; 
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Law ; what; is it the Eccle ſiaſtical Law that a Man ſhall 
be concluded by one Sentence without an Appeal? No, 
it is becauſe it was by the High Commiſſion- Court that 
had juriſdiction; and pet the Sentence was not the 
weaker o; moze traverſable, becauſe there was no Ap- 
%% œO1Aàà1X1E1——— ß, ̃]̃]— 5571403 
: Now koz any Thing J lee, all the Reaſon you can 
give, why we ſhould enquire and examine into this at⸗ 
ter is, becauſe the Party is concluded without an Appeal; 
fo; you will agree, and all muſf, that if there did lie an Ap- 
peal in the Caſe, it were not examinablee. 

J would fain have any Body tell me the Difference; it 

was by the Eccleſiaſtical Conſtitution, that theſe Commil- 

ſioners have their Power; but that is eſtabliſhed by the 

Law of the Land, and ſo ts this viſitatorial Power; the 
one derives his Authozity as much from the Law, as the 

other does ; ik then in one Caſe the Sentence be con - 
_ why by the lame Reaſon ſhould it not in the other 

e (o too, , O91 

It was lo in the Caſe of Bird and Smith, where a 
Yan wag depzived fo2 not conkozming to the Canons, 
a Cale certatnly verp hard; fo2 all the Canons are not 
certainly accozding to Law, no2 any of them obliging 
= further than as received, and allowed Time out of 

ind. | OS 1 . 

Now as ta the Caſes of Coveny and Baggs, J take 
the Caſe to be all one as to this Matter, though in two 
Bols ; and there being an Erroz in the firſt Concoction, 
it was not to be rectified afterwards ; he was depzived by 
the Giſitoz, not as Owdinary, but as Uiſito2 3 the Que- 
ſtion was, whether there could be an Appeal from the Ut- 
ſito's Sentence to the King ; it was held there could 
be none to the Archbiſhop, becauſe it was not done as Oꝛ- 
dinary, but as Uiſito2 ; what then? why, there ts this 
Colleion by the Repozter : Ex hoc ſequitur, &c. 

That is cited in James Bagg's Caſe, and that was the 
C20und of the Opinion of mp Low Coke: And he there 
quotes the Book of Ed. 3. and 8 Aſſ. fo2 ſuch a Diſtingion; 
but if there be an Jnſpection into the Book, there is no 
luch Difference in the Book at all, the Party is concluded 
in the one Caſe, as well as in the other; therefoze there is 
an End of that Opinion, koz the Foundation is Quite 

allen 
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ble, which it is brought to pꝛove. The Head ok a Col⸗ 


kalen and taken away. But beſides, it is reafonable 10 


' Headſhip, fo2 he hath no ſole Seiſin ; the whole Body ok 


and then too, it is not the Rectoz's Boney, it is Dꝛ. Bu- 
ry Money after Diviſion ; it is a Notton that cannot 

be maintained oz ſuppozted by the Rules of Law, he is 
lingle Right. | 


urged here in my Lozd Hale's Time; and then it was 
inſiſted upon that he might have an Aſſize. Mo, ſays my 


he did diſallow of that Opinion of my Low Coke. 


 Appleford, there was a Mandamus that was bꝛought to 


Power to turn him out; and that the Biſhop of Winche- 


returned: J know it very well, fo: J was of Counſel 


fo2 that Reaſon, becauſe indeed, it was not ſo true as it 


was a local Uiſitoz, who had given a Sentence; and be 


ſuſpect that Caſe not to be Law, when that is impꝛattica- 


lege cannot maintain an Aſſize 'fo2 his Dffice of Heay- 
ſhip ; he hath not ſuch an Eſtate. as will maintain it. 
Therefoze to give ſuch an Jnſtance as is in Covenys 
Caſe, is to 'overthzow the Authozity of the Cale; the 
pead of [ſuch a Body cannot maintain an Aſſize fo; hig 


the College hath an Intereſt therein z he has not a Ci. 
tle to a Penny of the Revenues in his own Right, tin 
by Conſent they are pꝛivately divided and Diſtributed ; 


indeed the only viſible Perſon of the Body, but has n 
Now in Appleford's Caſe, the like Argument was 


Lozd Hale, that is impoſſible, and J remember very well 


| Truly J know no Difference between this Cale and 
that of a Mandamus ; it will not enter into my Head, 
J muſt confeſs, where the Difference lies, in that Caſe of 


reſtoze him to His Fellowſhip ; ft was returned that by the 
Statutes of the College fo: Misdemeanour, they had a 


ſter was Uiſitoz, and that he was turned out pro crimine 
enormi, and. had appealed to the Biſhop, who confirmed 
the Expulſion, and the particular Cauſe was not at all 


foz the College, and we omitted the Cauſe in the Return 


ſhould have been. Jt was inſiſted, that we ought to ſhem 
the Cauſe of Expulſion in the Return, to bing it within 
the Compaſs of the Statutes :' Jt was anſwered, Pere 


it right, oz be it wzong, the Party is concluded by it, 
and you muſt ſubmit to ſuch Laws as the Tone 
3174 —— LED — 
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pleaſed to put upon you ; and M2. e was . 
reſtozed ; whether he be pet living 02 no J cannot tell; 


but he was kept out all his Days, it he be dend. 


J ſee now nothing but that this is an expeſs Authozity 
to guide us in our 


declared the Refo2 to be ouſted, and actually depzived of 


his Place; when ſhall we know when a Depzivation is 


good? Ik not upon a Mandamus, why in an Ejetment ? 
At this Rate we ſhall be always out at Sea, and not 


know when we hall come to Shoze ; J thought we had 


been come. to ſome Conſiſtences in our Dpintons, ſince 
that Caſe J mentioned; That where there is a Uiſitoz, 


and he hath Power to p2oceed to a Depzivation, you 4 


ſhall not examine his Pꝛoceedings moze than thoſe of any 
Judge: And J remember, in that my Loꝛd Hale did 


mention it, and took it fo2 clear Law, that it was as 
- bindings a Judgment in an Aſſize to bind the Plaintiff, 
be is made a Judge, and his Perſon particularly deſigned 


by the Founder; but he hath his Authozity from the Law, 


and he is to judge by the Statutes : The Founder hath 
truſted this particular Matter to his Diſcretion ; and wby 


ſhould we ſuſpet him that he will not do right: 4 


Cben fox the next Point, it doth not appear there 
was any Injuftice in the Sentence; why then ſhall we 
not pzeſume it to be juſt ? TUe are to give Credence ta 


a Man that ererciſeth judicial Power, ik he keep within 
his Jurisdifion 2 The Law hath Reſpect not only to 
Courts of Recozd, and judicial Pzoceedings there, but 


eben to all other Pꝛoceedings where the Perſon that 


gives his Judgment 02 Sentence hath judicial Authozity ; 
and you.ſhew no Fault in the Sentence; the Jury do not 
ſo much as find, that the Matter and Gzound of it is 


pag 02 inſufficient in Point of Law, 02 any other 
au t. 


But then beſides it ſeems to me truly, that the Cauſe, 
of Depzivation is a good Cauſe, it being foz Contuma- 


cy; ik the Biſhop had Power to viſit in June, as J think 
he had, and was hindzed by their ſhutting the Dos ; 


whereupon he went away without doing any Thing, and 


came again in July, when he held his Giſitation, and 
they carried * contumaciouſly, and refuſed to 


Judgment, in this Cale; here is a 
local Uiſito2 hath given a Sentence in this Cauſe he has 


R190: nity ny 6h dubmit 
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tubmit to his Authozxty ; this was dobirs! offici ſui * 


bitum; it is reaſonable that both bead and Pembers 


ſhould ſubmit to the Uifitoz, 


And Contumacy is held a god Cauſe of Depyivation , 
Jt was held a good Cauſe in Bird and Smith's Cafe, and 


in the Caſe of Allen and Naſh, quia fuit tefradtarius: 
Now though this is not one of the Caſes mentioned in 
the Statute of Depzivation, yet when the Biſhop comeg 
to make a Uiſitation, and the Members refuſe to ub. 


mit, it is certainly contrary to their Duty; and J do not 
think their Entring a Pꝛoteſtation againſt the Uiſitation, 


was any Affront ; that was furely very lawful ; but their 


Turning their Backs upon the Giſitoz, not appearing 


upon Summons, and refuſing to be examined, was an 
Offence, and contrary to what the Statutes do require, 


koz he is to enquire into the State of the College, and 
each one's particular Behaviour; and if he comes tg 
make ſuch an Jnquiſition, and the Head and the Mem: 
bers run away, o; will not appear to be examined, J 
know not what can be a good Caule of Depiivation, if 
that be not. 

And as fo? that Statute which refers to the Cauſes, 
fo2 which the Refo2 ſhould be depzived, it doth not refer 


to a Deprivation in Time of Viſitation ; but it ſheweth 
in what Manner the College ſhall mMoceed to get the 


Ref02, if guilty of ſuch Offences, removed. They map 
complain at any Time to the Uiſitoz, when he is "ot I 
his Uiſitation, if he waſtes his Revenues, oz behaveth 
himſelf ſcanvalouſly, and upon Requeſt will not reſign, 
and they may article againſt him befoze the Uiſito2 out 
of his Uiſitation ; but when he comes to execute his 
vilitatoxtal Power "in the quinquennial Atſitatton, he is 
to enquire into all the Affairs of the College; and he is 
not to p2oceed in that Caſe upon the Infomation of the 


Fellows, but he may pzoceed even to Depztvation, where 
ever he ſeeth Tauſe. 


And Contumacy, J take it, is a Cauſe of Foxfeiture 


of his Dffice ; he is ſubjeſt to the Power of the Uiſitoz 
by the Statutes of the College; and if he goes about 
to evade, 02 contumaciouſly refuſeth to ſubmit to 1 
Power ond Authozity ; it is an Offence againſt the Du 

of his Place, and a good Cauſe of Drpivation 3 fo ht 
J do =. in hold Caſe. 


Firſt, _ 
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Firſt, That the Biſhop of Exeter hath a viſitatozial 
Power veſted in him to vepzive the Reftoz, without the 
Conſent of the ſenio2 Fellows, 

Secondly, That the Juſtice of bis Sentence is not to 
be 4 into here. And 

Thirdly, Jf it were, and the Cauſe neceſſary to be 
ſhewn, J think Contumacy is a very good Cauſe of De: 
pzivation, being an affronting him in his viſitatozial Au- 
thozity ; it is an Offence agatnſt the Duty of his Place, 
and a Fozkeiture of his Office.; though J do believe 
- Dy, Bury did not intend upon this to affront the Biſhop, 


but ignorantia Juris non excuſat ; if the Law be lo, we 


cannot alter it. 
Jam far from being ſuch a Judge, as ſhall lay any in⸗ 


tollerable Poke upon any one's Neck ; but J muſt ſay, J 


the Head and Members of a College will receive a Cha- 
rity with a Yoke tied to it by the Founder, they muſt 


bear it; J cannot ſever the Charity from the Poke, if 


they will have the one, they muſt (ſubmit to the other. 

And ſo my Opinion is, Judgment ought to be given 
for the Plaintiff ; but my Bꝛothers are all of another Opi⸗ 
nion ; and ſo J ſubmit to it; the Defendant muſt have 
his Judgment. 


This Judgment was after IPA, in the Houſe of 


Peers; J was Counſel f01 the- Dekendant in the Writ 1 
* Dec. 7. 1694. 


My LOR DS, 
Am of Counſel fo2 Dy. Bury, the Defendant in the 


491 


Oziginal Action, and likewiſe Defendant in the CUrit 


ok Erroz, now befoze pour Lozdſhips ; the Caſe hath been 
opened, as it is upon the Pleadings and the ſpectal Uer- 
dict; which being very long, and ſo much of your Lozd- 


hips Time having been ſpent already, J ſhall not enter 


into it, but come directly to the Queſtions, which have 
been made in the Cale. 

My Lords, The general Queſtion upon this ſpecial Uer- 
ditt is, Whether oz no William Painter, Lefſo2 of the 


Plaintiff, oꝛ Dy. N the Defendant, is Rector of Exe- 
ter College. 
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Cis found by the Gerdic that Dy. Bury upon the fir: 
of June, in the ſecond Pear of King James, till the Seq. 
tence of Depzivation, and always after, was, and pet 1g 


lawkul Recto2 of the ſaid College, unleſs the Sentence 


pꝛevail to the contrary ; ſo that upon the Qalidity oz In- 
valtvity' of that Sentence, doth the general Queſtion of 
Refto2, oz not Refoz, depend; ik the Defendant have 

fozfeited his Place of Rectoz, and be duly removed ac. 
coding to the Statutes of the College; then is Wil. 
liam Painter Lefſo2 of the Plaintiff, found to be Reo, 
and Judgment in the King's Bench ought to have been 


given fo2 the Plaintiff: But if upon the Uerdit no 


Cauſe of Fozkeiture is found, oz Dꝛ. Bury is not duly 
removed; then he continues Ref02 ; and Judgment was 
well given in the King's Bench fo; the Defendant. 

Bekoze J examine the Galiditp of this Sentence, J 
ſhall beg Leave to confider another Queſtion, whſch hath 


been made fn the Debate of this Caſe ; and that is, 


Whether this Sentence of Deprivation given by the Viſi- 


tor be examinable at all, or not; this with humble Suh: 
miſſton, JJ take to be its Mature, a preliminary Queſtion 

to the main Point; fo2 J do not fee how we can pꝛobe 
the Judgment in the King's Bench, which was grounded 


on the Sentences being invalid, was well given, unleſs 


the Dbjection be firſt removed, that the Court of King's 
Bench had not then, no2 your Lozdſhips now, any Power 
to examine that Sentence at all; fo2 it hath been ſaid the 
Qtifito2 is made an abſolute Judge by the Founder, and 
intruſted by him, and therekoze tis not to be ſuſpected, he 


will do otherwiſe than right; that this being a Matter 


within his judicial Authozity, his Sentence ſhall be pre- 
ſumed to be juſt : That therefoze in pleading a Sentence 
of Depzivation by the Uiſitoz, the Cauſes need not be 
ſhewn, oz are they traverſable, and therekoze are not exa⸗ 
minable ; and co likewiſe upon Returns to Writs of 


Mandamus, the particular Cauſes need not be let fozth, 


but a general Return is ſufficient. . 2 
This, my Lords, is the Subſtance of what they objet 
upon this Point, and to this Purpoſe many Caſes have 
been cited to your Lozdſhips, where upon Sentences of 
Depzivation, the Courts of Weſtminſter-Hall would not 


Inquire into the Reaſons and Cauſes of thoſe Sentences; 


4 and 
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and where upon Writs of Mandamus, the Courts likewiſe 
refuſed to intermeddle, o2 examine into their P2oceed- 
ings, but have remitted the Parties to the Uiſitoz, | 
And Firſt, By Lozds, as to Cawdry's Caſe, and thoſe 
other Caſes upon Sentence of Depzivation, which theſe 
Gentlemen have pleaſed to mention, J beg Leave to ob: 
ſerve 3 That all thole Sentences of Depzivation were 
given in the High Commiſſion-Court : Mow theſe Com- 
miſoners in the High Commiſſion had a two-fold Juri. 
diction 3 the Eccleſiaſtical by which they had the King's 
Oziginal Jurisdiction, as ſupzeme Ozdinary committed to 
them; and by Uirtue whereof they might pꝛoceed acco20- 
ing to the Eccleſiaſtical Laws, to Depzivation oz other 
Eccleſiaſtical Cenſures. The other was not an Oꝛiginal 
Jurisdiction, but created de novo, by the Statute of 
1 Eliz. and their Commiſſion founded on that Statute, 
by which thoſe CommiMioners had a Jurfsdiction in other 
Caſes, and might pꝛoceed in another Manner, than they 
could by UGirtue of their Oziginal Jurisdickion: This 
will be plain from Cawdry's Cale in the 5 Rep. 6, 7. and 
mp Lozd Coke's juriſdiction of Courts, 324. Naſh and 
| Allen's Caſe, Roll, Prerogative 219. and in Bunting and 
_ Leppinwell's Caſe, 4 Rep. 29. FVV 
Mp Lows, the Sentences in every one of thoſe Caſes 
- cited on the other Side, were Sentences of Depzivation 
founded on the King's Oziginal Jurisdiction as ſupzeme 
Ddinary, fo2 Offences agatnſt the Eccleſiaſtical Laws, 
and the Pꝛoceedings were accowding-to thoſe Laws, and 
the Depzivation was of an Cccleſtaſtical Office ; lo that 
my Lords, in all theſe Caſes, the ſubjeck Batter, the Sen- 
lence, and whole Pꝛoceedings were of Eccleſiaſtical Co- 
nulance, and did not belong to the Jurisdiction of the 
Courts of Law, but ad aliud examen; and therefoze the 
Judges of the Common Law fn thoſe Caſes, gave that 
Faith and Credit to the Sentence of an Eccleſiaſtical 
Judge, in a Batter p2operly belonging to his JurisdiTton ; 
and whereof the Judges of the Common Law had no 
Conuſance themſelves, as to intend it to be given duly 
according to the Eccleſiaſtical Law without further exa⸗ 
mining into it; and this is given as the Reaſon ko; not 
examining into their Sentence in Cawdry's Cale; and ſo 
again in Naſh and Allen's Caſe mentioned befoze ; and 
ſo again in Bunting and Leppinwell's Caſe, 4 Rep. A 
"But. 
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But, my Loꝛds, ik in thele Caſes a Sentence hay been 
given againſt a Lay Perſon, in ſuch Cale the Court was 
of Opinion, the - particular Caule - of their Sentence 
ought to be ſhewn.z and ſo is Naſh and Allen's Cale, 


Roll, Prerogative 219. Fo my Los, the Clergy being 
Members of the lame Body, were moze immediately lub. 
ject to their Jurisdiction than the Laity are, who are ſub⸗ 
ject to the Eccleſiaſtical Jurisdiction in ſome particular 
Caſes only, in Matters teſtamentary and matrimonial, 
and Tithes, and ſome other Caſes, where the P2oceedings 
are pro ſalute animæ. And therefoze not having ſo gene: 
ral Jurisdiction over the Laity, as they have over the 


Clergy, if Sentence had been given againſt Lapmen in 


Cawdry's. Caſe, and thoſe other Caſes, the Cauſes of 
thoſe Sentences ought to have been Cewn, that it might 
appear that they were koz a Matter within their Juri. 


' diction, as tis ſaid in Naſh and Allen's: Caſe; and there. 
foze though their Sentence in an Eccleſiaſtical Matter, 


againſt an Eccleſiaſtical Perſon, were not eraminable ; 
yet where the Perſon againſt whom luch Sentence was 1 
given, was Lay, their Sentence was examinable: and 

my Loꝛds, if in thoſe Caſes ſuch Sentence agaſnſt a Lap 
Perſon would have been examinable , why then, ik we are 
in a Lay Caſe, and not an Eccleſiaſtical,” thole very 
Caſes with humble Submiſſion pꝛove this Sentence to 
be examinable, and that the Court of King's Bench hath 


ſufficient Jurisdiction fo2 that Purpoſe ? And as to that, 


J ſuppole it will ſcarce be pzetended that we are in an 
Eccleſiaſtical Caſe, oz to be determined by the Eccleſiaſti⸗ 


cal Laws; Exeter College is not an Eccleſiaſtical Cozpo- 


ration; Colleges are Lay Corporations, and were lo hol⸗ 
deu in "Appleford's Caſe ; and it was given as a Reaſon 


in that Caſe by mp Lord Chief Juſtice Hale, why Colleges 


are not Eccleſiaſtical Cozpozations, becauſe they are not 
within the Jurisdiction of the Ecclefiaſtical Courts; 
their Members have no Admiſſion oz Jnſtitutton from the 


Dwinary; they are merely pzivate Societies, to be go- 


verned by their own Statutes and Ozders: As Colleges 


are Lay Coppozations, ſo their Uiſitozs, quatenus Viſi- 
tors, are Lay Officers, and have their Authozity derived 
to them by the Common Law, and not by any Canons, 


o2 Conſtitutions Eccleſiaſtical; TUhere the Coppozation ts 
Cccleſiaſtical, as Dean and Chapter, Abbot and Cum; 
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and the like; there indeed the Oꝛdinary is Uiſitoz, and 
his Authozity and Pꝛoceedings are by Eccleſiaſtical Con⸗ 
ſtitutions ; but where the Cozpozation is Lap, there the 
Founder and his Heirs, and not the D2dinary, are Giſi⸗ 
tozs, as tis holden 6 H. 7. 14. and 10 Rep. 31. in the 


Caſe of Sutton's Hoſpital; and the Founder hath his Au⸗ 


thozity, not by Canons Eccleſiaſtical, but by the Com- 


mon Law of the Kingdom ; and this Law it is that al- 


lows the Founder to delegate his Authozity, and conſti- 
tute another Uiſitoz, as my Lord Biſhop of Exeter is in 
the pzeſent Caſe; but ill the Authozity of ſuch Utiſito2 
is wholly Tempozal, and not Eccleſiaſfical, and the Power 
of Conſtituting him is allowed the Founder by the Com: 
mon Law, and ariſes from a Tempozal Right. As the Ut- 
ſito? in this Cale is a Tempozal, not an Eccleſiaſtical 
Judge; ſo my Lows, the Statutes of the College by 
which he is to judge, they are Tempozal Laws, being 
only Rules and Dpders fo? regulating a pzivate Society 
which is Tempozal ; and from thence it will follow that 


Offences againſt thoſe Rules and Ozders will be ſo tw, 


and not be of Eccleſiaſtical Conuſance; ſo that the Reſo- 
" lutions in the Caſes cited, being in Matters wholly Ec- 
cleſiaſtical; and it being holden by the Court in Naſh and 
Allen's Caſe, That had thoſe Sentences been given againſt 
Lay Perſons, they would have been examinable; and our 
being in the Cale of a Lap Perſon, (fo2 Oz. Bury quate- 
nus Rector of Exeter College, and Head of a Lay Cozpo- 
ration, is to be conſidered as fuch) and the Offence (if 
any) being agatuſt the Statutes of the College, which are 
likewiſe Tempozal, it will be no Manner of Conſequence, 
becauſe the Sentence of an Eccleſiaſtical Judge, in 
Matters of Eccleſiaſtical Connſance, whereof the Tem- 
pozal Courts have no Jurisviction, is not examinable in 
a Tempozal Court; that therefoze the Tempozal Courts 
ſhall have no Jurisdicion to examine the Sentence of a 
Tempozal Judge, fn ſuch a Caſe as ours, where the 
Matter and whole Proceedings are of Tempozal Conu⸗ 
lance : Beſides the Sentences in thoſe Caſes, were not 
only againſt Eccleſiaſtfcal Perſons, but were founded up- 


on an onginal Jurisdition at Common Law; but if 


thoſe Sentences had been given merely by their Com- 
miſlon upon the Stat. 1 Eliz. then acco2ding to Naſh and 
Allen's Caſe, their Pzoceedings would have been — 
: h | p E 
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n n ein. Ons. ſuch Sentence ought to de 


ſhewn to the Court, that it map appear, that the Mat⸗ 
ter fo2 which ſuch Sentence was given, was within their 
Jurisdiction; ſo that there will be a great Difference ve. 


tween a Sentence grounded on an o2iginal-Jurisdiction, 


and a Sentence given by Airtue of a particular Authozity: 
Mhere the Judge that gives the Sentence hath an ozigt- 
nal Jurisdiction,. as in Cawdry's Caſe, and thoſe other 
Caſes, the Judges of our Law take: Notice: of uch Ju. 


' risdſction ; and therefoze in Pleading tis ſufficient to hen 


befoze whom the Sentence was given, and to” plead it 
generally, as is holden in Ken's Cale, cited on the other 
Side ; but where the Pꝛoceeding is upon a particular 


Authozity, (as J hope to pzove the Giſito s in the pꝛelent 


Caſe is) in ſuch Caſe the Courts of Law ran take no 


further Notice of ſuch Authonty, than as tis let fozth in 


Pleading, and the whole Cauſe of their Pꝛoceeding muſt 
be ſhewn, that it map appear to be purſuant to their au⸗ 
thozity ; and ſo tis holden in Nicholl's Caſe, Com. 485. 
and Turner's Cale in the 8 Rep. and many other Caſes; 
and therefoze if one will plead that J. S. was indied and 
arraigned befoze Juſtices of the Peace, he ought to 
ſay that they were alügned, to enquire, hear, and deter⸗ 
mine Felonies and Misdemeanours within the (ald 
County ; fo2 Perſons appointed by Commiſſion habe not 
any Power but what is limitted to them by the Commil⸗ 
ſion; but ik an Inquiſition is pleaded taken befoze an 
Eſcheator, Virtute-officii, -o2 befoze a Steward of a Leet, 
fo2 any Thing whereof they have Authozity; there the 
Party ſhall not ſhew they have Authozity, fo2 that the Au⸗ 

thozity that they have, is known to the Juſtices by the 


Lam, and appears to the Court judicially : So my 
Lords, in this Caſe, the Uiſitoz hath but a limitted 


Authozity; he is found by the Uerdict to be Viſitor Ordi- 
narius Collegii præd' virtute & ſecundum tenorem Stat. 
inferius mentionat” : So that this is no oziginal Authozity 

in the CUifitoz, as it was in the Founder; but the UGerdid 


finds him Viſitor - by Virtue of the Statutes of the 


College, and not only ſo, but accoding to the Form of 


the Statutes likewiſe : Now- ft would be impꝛoper to ſay, 


the Founder is Uiſitoz by Uirtue of the Statutes ; foz the 
Law gives him his Power of .Uiſiting, and not the Sta⸗ 


tutes of the College; ſo that the Authozity of the Four 


au_— 
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der to viſit, is an Authozity-by the Common Law like that of 
an Eſcheator, 02 the like, whereof the Courts of Law will 
judicially take Notice; but the Authozity of the Uiſitoz 
conſtituted by the Founder is not ſo; tis a derivative Au- 
chority, and found” expeſlp by the Uerdit to be by Virtue 
of, and according tothe Form of the Statutes of the College; 
ſo thac the Statutes of the College, both give him, and 
likewiſe limit his Authozity; and therefoze tis no general 
Authozity, koz he can viſit but de quinquennio in quin- 
quennium ſemel; he can continue his Giſitation but thꝛee 
Days at moſt, and is reſtrained in many other Caſes and 
Circumſtances mentioned in the Statutes of the College; 
whereby it plainly appears, that the Founder hath not de⸗ 
legated to the Utiſitoz that general Authority, which he 
had himſelf by the Common Law, but hath intruſted him 
only with a particular Authozity, bounded and circum⸗ 
\ fcribed by the Statutes of the College; wherefoze his 
Authozity being particular, the Judges cannot take No- 
tice ſudicially what is within his Authozity, and what 
not, oz whether he hath duly purſued it, oz no; and 
therekoze it ought to be ſhewn that the Court may era- 
mine, whether he hath duly executed his Authozity oz not, 
accowing to the Difference taken in Allen and Naſh's 
Caſe, ſo often mentioned. Jf this be not fo, that the 
Pꝛoceedings by Uirtue of a particular Authozity are exa⸗ 
minable, J would beg Leave to ask, how it came to paſs, 
that the P2oceevings of the High Commiſſion-Court were 
examined in any Caſe whatſoever ? 'Tis plain from Caw- 
dry's Caſe, and the Caſes cited on the other Side, that 
when they pzoceeded by Uirtue of their oztginal JurfC- 
dition, which was in the King as ſupzeme Ordinary, their 
Sentence was final; J would beg Leave, J fay then, 
to ask why their Sentence was not final and Unexamina- 
ble in every Caſe, as well as in thoſe ? Ik it be laid their 
Sentences were final and unexaminable in every Caſe, 
my Lords; Dighton and Holt's Caſe, 2 Cr. 388. where 
one committed fo2 refuſing the Oath ex officio, was bailey 
in the Court of King's Bench, and Iſabel Peel's Caſe, 
i Cr. 113. Where after Sentence in the High Commiſſion, 
a Prohibition (upon Suggeſtion that the Party was par- 
daned) was granted out of the Common Pleas to ſfop 
their Proceedings; and divers other Caſes upon TUrits 
ok Habeas Corpus, and Prohibitions, granted to the 
FE. 38! High 
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13 4 in his Juriſdicion of Courts, 332, 333, 334. aren 


Hig b Commiſſion: Court, -collected together by my Low 


manifeſt Pit to the contrary, and that their Sentenees 
were examinable in ſome. Caſeg: Jf their Sentences were 

examinable in ſome Caſes, though not in others, ag tig 
plain they were; my Lords, with bumble .Submiltion, E 
ſay the Reaſon of that Difference was, either becauſe the 
Perſon pzoceeded againſt, was a Lay Perſon, oz elſe be, 
cauſe the Gzound, of their Pzoceedings was upon their 
Commilon by Virtue of the Statute of 1 Eliz. which not 
being an original Authority, the Court was not bound to 
take Notice of it, but they were bound to ſhew it, ac: 
coding to the Difference taken in Naſh and Allen's Caſe, 
and if either of theſe were ſufficient Reaſons to intitle 
the Courts in Weſtminſter: Hall to examine the ÞNoceey- 
ings and Sentence of the High Commiſſion-Court, in 
theſe Caſes, à fortiori, both theſe Reaſons concurring 
in the peſent Caſe, will intitle the Court of Kings 
Bench to examine this Sentence, unleſs the Sentence 
of the Giſitoz ſhall be holden moze arbitrary, than thoſe 

of the High Commiſſion commonly were. 


Then my Lords, as to -thole Caſes upon Grits of 


Mandamus citen by the other Side; with Submifion, 


there is not one of them comes up to the p2eſent Cale; 


in moſt of thoſe Caſes, they applied fo2 Relfef to the 


Courts ok Law, befoze they ſought foz it by Appeal from 
the Aiſitoꝛ, and their Coming per Saltum to the Com- 
mon Law Courts, beſoze they had appealed to their pꝛo⸗ 
per Uiſito2 ; and not being without Remedy, but having 
Relief by Appeal, was the Reaſon, the Judges in thoſe 
Caſes would not intermeddle, oz anticipate the Uiſito!'s 


Authozity; only indeed Appleford's Caſe was after an 
Appeal to the UGiſitoz from a Sentence ok Expulſion by 
the College, and that Sentence confirmed by the Uiſt- 


to? ; that being the only Caſe upon a Sentence by the 
Uiſitoz, J beg Leave to obſerve to your Lo2dſhips, that 
was not an o2iginal Sentence by the Giſitoz himſelf as 
ours is, but the Utfitoz!'s Confirmation of a Sentence 


given by the College upon an Appeal to him; fo that Ap- 


pleford in that Caſe had the Benefit of an Appeal, which 
the Defendant cannot have in this, and was not concluded 
by the oziginal Sentence, as they would have us here; 


lo that Appleford's Cale, though it comes the nearelt, 


2 will 


I 
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will not be a parallel Caſe with ours; fo2 where the Par⸗ 
ty hath his Remedy by appeal, there he ſhall betake him⸗ 
ſelf to his Appeal, and ſhall not have an Action, as upon 
a Depzivation.by the Dzdinarp; and ſo in Appleford's 
Cale: But where the Party hath no Remedy by Appeal, 
as if a Lay Patron of an Hoſpital depubes the Maſter, 
there he ſhall have an Aſſize, fo2 that very Reaſon, becatiſe 


he hath no Appeal, as it is erpzefly holden in james 


Bagg's Caſe, 11 Rep. 99. and 13 Rep. 70. (in the 13 Rep. 
the Book of 8 Aff: ts cited) which is our very Caſe in 
Point in Effet ; and the Reaſon the Court went upon in 
Oz. Widdrington's Caſe, Dy. Patrick's Caſe, and thoſe 
other Caſes, was, becauſe they were not without Reme- 
dp, but had an Appeal which ſtrongly implied, that had 
they been without Remedy by Appeal, as we are, the 
Court would have relieved them in thoſe very Caſes ; 
and therefoze it is no Argument becauſe the Courts of 
Law would not examine the Pꝛoceedings of the College, 


0 anticipate the Judgment of the Giſitoz, in a Caſe - 


where the Party might appeal to the Uiſito? ; that there- 
foe they ſhall not examine an original Sentence by the 
UGiſitoz, from whence the Party hath no Appeal at all: 
Beſides, my Lozds, fn Appleford's Caſe the Return 
was general, and the Court will not intend any Thing 
contrary to the Return, but take it to be all true; but ik 
upon that Return the whole Matter had been ſpecfally 


let kozth, as it might have been, and it had appeared 


upon the Sentence, that by the Statute of the College 
the Conſent of thzee of the ſeven ſenio2 Fellows had 
been requiſite to Appleford's Expulſion, and that he 
bas expelled without ſuch Conſent 4 and this Sentence 
was confirmed by the Utſitoz ; My Lords, J preſume it 
will ſcarce be laid, that fn ſuch Caſe the Court of King's 


Bench cannot examine ſuch a Sentence, and relieve the 


Subject when ſuch a manifeſt Oppꝛeſſion appears in the 
very Body of the Return; tis the Buſineſs and Pꝛo⸗ 
vince of that Court, to cozrect not only Erroꝛs in judi⸗ 
cial P2oceedings, but other Errozs and Yisdemeanours 
in extrajudicial Pꝛoceedings likewiſe, tending to the 
Beach of the Peace, and the Oppzeſſion of the Sub- 
ject, as is expꝛeſio reſolved in James Baggs Caſe, 11 
Rep. 98. And my Lord Chief Juſtice Keiling in Dy. Pa- 
trick g Caſe ſaid, that if =_ - put out contrary to 15 
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| Statutes. ol the College. Hod fozbiy but that he Gouly 
have Remedy. in the King's Bench; fo2 (ſays he) Gove, 


nozs and Uiſitozg of Colleges ate manp.-Timeg very 
axbitrary.in their Pyoceedings. s 
- If this would have. been (o in Appleford's Cale, (yp, 
poſing ſuch, Matter had ſpecially appeared in the Return, 
we ſay. with humble SubmiQan,. that is aur very Caſe, 
and that it appears upon this ſpecial Uerdict, that the 
Conſent of thzee of the ſeven ſenioz Fellaws was requj. 

ſite to the Depzivation ok the Reck; ; and that he was 
depzived by the Viſitor alone, without . ſuch. Conſent, 
My Lords, Ik our Caſe be lo, J hope J Call not offen 
in ſaying, it is a great Oppzeſſion; the Court of King's 
Bench have thought fit to relieve the Rectoz againſt it , 


and as my Lord Chief Juſtice Keiling ſaid, God forbid 


thep ſhould not; and J hape your Lo2dſhips . will be 
pleaſed to. ſay ſo too: Beſides, . my Lords fn other 
Caſes, as well as this, there might the greateſt Jnju: 
ſtice be done that can be to the Subject, and appear evj- 
dently to the Judges, who are intruſted with the Safety 
and Libetty of the Subject, and yet they can aftozd him 
no Relief, if it be as they would have it on the other 
Side. As fo2 Jnffance,. by the Statutes of the College, 
a Scholar is to be expelled who is guilty of Homicide ; 


one of the Scholars is guilty of Homicide, who is af: | 


terwards pardoned by Ack of Parliament: And akter⸗ 
wards the Giſitoz expels him fo2 this Homicide, as a 

Bzeach of the Statutes : The Difence agatnſt the Sta- 
tute of the College is pardoned by Act of Parliament, 
as well as the publick Dffence againſt the King, his 
Crown and Dignity; and was ſo adjudged in Effet in 
the Cale of Searl and Williams, Hob. 288. where a Par- 
ſon being Convi# of Manſlaughter, - and allowed his 


_ Clergy, they pꝛoceeded notwithſtanding againſ him in the 


Eccleſiaſtical Court upon the Canons, foz this Offence, 
to depzive him of his Benefice. My Lords, in that Caſe 
it was adjudged, they could not pꝛoceed againſt bim to 
depzive him upon the Canons; koz that the Statute 
that allows Clergy amounted to a Pardon by Act of Par- 
liament, in Conſtruction ok Law, and fo2 that Reaſon a 
Prohibition was granted in that Caſe ; and ſo it would: 
be upon an Appeal of Murder, as is refoived in Hold 
croft's Cale, 4 Rep. from whence it appears the Prone 
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aͤgainſt the Statutes of the College, is as well pardoned 
as the Offence at Common Law. The Scholar being 
thus pardoned, J ſap; is expelled notwithfanding by the 
Uiſito2 ; the Expulſion with humble SubmiMon is mant- 
feſtly unjuſt, and the Party under a great Pppzefſion ; 
and all this Matter ſuggeſted in a Crit ok Mandamus, 
02 otherwiſe, appears to the Court; pet my Lows, ik the 
- Ciſito?'s Sentence be irreverſible and uneraminable, the 
Subject in ſuch a Cale ſhall de depzived of his Livelibþood, 
be expelled and loſe the Benefit ok a Pardon, though by 
Act of Parliament, and pet be without any Manner of 
Relief in the Mond, which is in Effe# to make the 
Sentence of a Giſitoz paramount to an AX of Parlia- 
ment. I it be (aid that in (ſuch a Caſe, the whole Mat⸗ 
ter appearing, the Court would relfeve, and grant a pe- 
remptory Mandamus, if they may examine and relieve 
in that Caſe; by the ſame Reaſon J humbly conceive 

they may do it here, where the whole Matter is found 
ſpecially upon Recowd befoze them; fo my "Lows, the 
Statute of divers Colleges enjoin them to p2ay fox the 
Souls of their Founders ; but the Laws have taken 
away thoſe Superſtitions. : Mcw if the Uiſitoz may po- 

teed upon the Statute foz not pꝛaping fo2 the Soul of 
the Founder, and his Sentence cannot be examined, J 
muſt leave it to your Lozwſhips what the Conſequence of 

/// ²⁰•ù6⁊! e ci 3 7 55 
But it hath. been ſaid, the Founder bath conſtituted 
the Uiſito2 an abſolute Judge, and that the Refto2 and 
Scholars have accepted his Charity upon theſe Terms. 
My Lozds, the Recto2 and Scholars hade accepted the 
Founder's Charity upon the ſame Terms, and hold it 
accoiding to the ſame Laws, by which the Uiſito2 hath 
his Authozity, which are the Statutes of the College; 
tis by them the Defendant deſires to be judged, and to 
hold the Founder's Charity upon no other Terms, than 
he accepted it. But, my Lows, if the Sentence of the 
Uiſito2 be above Controul, if there be no Means to di- 
ſtinguiſh whether the Uiſitoz do right oz Wong, keep 
within the Bounds of his Authozitp oz exceed them, the 
Recto2 and Scholars will be ſo far from holding the 

Founder's Charity upon the Founder's Terms, which 
are the Statutes of the College, that the Terms of their 
holding will be at the Mill and Pleaſure of the Uiſitoz ; 
me 
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the Statutes of the College will be but Shadows and 
an empty-Name ; and Colleges inſtead of Places of free 
and ingenuous Education, as they are 'often 'iiley, 
will be but Socteties of Slavery; ko; whoever is under 
the deſpotick Power of another, is in ſuch a State; but 


tis ſatd the College is the Founder's Creature, and he 


may give it what Shape he pleaſes. Mp Lows, Foug: 


ders, as they are Benefaf02s to the Publick, have a great 


Power in foꝛming and diſpoſing their Charity, and may 
faſhion it as ſuits beſt with their Deligns, but then the 
Shape they give muſt be a legal Shape; the Law will 


not permit them to fozm 02 create Bonſters :' Mow a 
Power of judging without Appeal, an Obligation of pꝛo⸗ 


_ ceeding by ſtated Rules and Laws, without any Poſſbi; 


lity of diſcerning whether their Judgments be accozding 
to thoſe Laws oz not; nay, a Power of judging contrary 
to thoſe Laws, (fo2 ſo we ſay the Uiſito2 hath done in 
this Caſe) is ſuch a Monſter, ſuch a Leviathan, as the 
Laws of the Kingdom will not endure, there is Conta⸗ 
gion in the very Example of ſuch an Authozity. My 
Lords, if the Founder and another had bound themſelves 
in a Bond of 1cooo I]. a-ptece, to ſfand to the final 
Award and Determination of a third Perſon ; it may be 
ſatd in this Caſe, that the Founder hath made this Man 
his abſolute Judge, and his Determinatton is as final as 
the Uiſitoz's can be; tis the Founder's own Aft to be thus 
bound, and there lies no Appeal. But, my Lords, not- 
withſtanding it ſhall be tried in an Action whether this 
Judge have acted accowding to his Power, whether he 
hath exceeded the Submiſſion of the Parties oz not; if 
it appear he hath kept within the Submiſſion of the Par⸗ 
ties, and. purſued his Authozity, Judgment would be gi⸗ 


ven accowing to his Determination; but if the contrary 


appear, his Sentence will be let aſide as a void Matter, 
and the Parties will not be bound by it. My Lords, if 
the Founder could not have ſet up ſuch a Judge over 
himſelf, as they would have the Uiſito2 in our Caſe, I 
would beg Leave to ask how he comes to do it over ano⸗ 
ther. But, my Lords, ſhould we admit (which there is 


not J humbly conceive the leaſt Shadow of Reaſon to do) 


that the Reto2 is removable at the (ill and Pleaſtire of 
the Allitoz; yet J hope the Statutes of the College ſhall 
not be wholly ſet aſide, but that he ſhall have an Intereſt 


I n 


. 


in his Office obſerving the Statutes ; this ſurely cannot 
be denied, and then even in that Caſe with humble Sub- 
miſſion, the Seutence of the Uiſitoz will be erammable ; 
as if there be Lom of a Copphold: Banoz, and Tenant 
by Copp of Court-Roll, at the Mul of the Lozd, ac. 
coding to the Cuſtom ok the Banoz.z and the Cuſtom is, 
that the Tenants (hall fozkeit their Copyhold Eſtates fo? 
Þomicide, Jncontinency, oz ſuch other Crimes as are 
mentioned in the Statutes of this College; and ſuch 
Tenant is pzeſented in the Lend s Court foz Jncontinency, 
0z any other Crime, and adjudged. to habe kozfeited his 
Eſtate 5 and the Lozd admits another in his Room. Jt 
may be (aid in this Caſe, that the Tenant was but Te⸗ 
nant at the Mill of the Lozd ; that he took his Eſtate 
upon theſe Terms; nay, that the Freehold and Jnhert- 
tance of his Eſtate remained always in the Lozd, and 
that his Eſtate was purely an Eſtate at Mill in the Eye 
of the Law ; and that the Lozd is an abſolute Judge, and 
no Writ of falſe Judgment 02 Erro2 lies, oz Appeal; 
but his Sentence is final, and not examinable; all 
Things that have been ſaid in our. Cale, might be ſaid 
in that. But yet, my Lords notwithſtanding, 'tis eve- 
ty Dap's Pꝛactice to relieve againſt the Lozd in theſe 
\ Caſes, and the Tenant. in an Aion fo2 the Poſſeſſion, 
may falſify the Pꝛoceedings in the Lozds Court, and exa- 
mine the whole Matter; and if he can purge Himſelf 
of the Crime, he ſhall retain his Eſtate, Tis true, 
| Littleton tells us, Sect. 77. It is ſaid that if ſuch Copy- 
| holder be put out by his Lord, that he hath no Remedy 
but to petition his Lord, and gives. the Reaſon, that 
otherwi'e they would not be Tenants at Will, accordin 
to the Cuſtom of the Manor : But, my Lords, the Com- 
ment upon Littleton telis us, this was not Littleton's own 
Opinion; and in that very Section, Littleton cites us the 
Oplnion of Danby and Bryan to the contrary ; and ſo 
_ bath the Law been alwaps taken ever ſince, fo2 by thoſe 
Judges the Copyhold Tenant is as well an Jnherito2 of 
his Copphold Eſtate, obſerving the Cuſtom of the Ma⸗ 
noz, as he that hath a Freehold at the Common Law; 
tis true, my Lords, befoze Danby and Bryan declared 
theſe Dpinions, the Copyhold Tenant was taken to be 
without Remedy, otherwiſe than by Petition, as Littleton 
(ys; but when once it was declared that he bas 8s 
arely 


— 
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barely Tenant at Will, but that obſerving the Cuffom 


of the Manoz, he had a Right to inherit, as well as he 
that had a Freehold at Common Law ; the Conſequence 
of this Right immediately was, to allow him a Meang 


to examine whether he had obſerved the Cuſtom of the 


Mano, 02 not; and inſtead of his Petition to be re. 
ſtozed, (which the Lozd might grant oz deny at his Plea. 

ſure) the Law allowed him to try whether he had obſervey 
the Cuſtom oz not, in a collateral Aﬀton, and left him no 
longer in the arbitrary Power of the Lo2d ; and ſo hath 
the conſtant Pzafice been ever ſince Ed. 4th s Time; fo} 
the Law will not ſuffer ſuch an Abſurdity, that any one ſhould 
have a Right upon obſerving luch and ſuch Terms; and 
that he ſhould be depzived of this Right without the Be. 
nefit ok a legal Examination, whether he hath obſerved 
thoſe Terms oz not; after it was once declared, he had 
a Right to his Eſtate obſerving the Cuſtom of the 9a: 
no, his Remedy was a natural Conſequence and Effect 
in Law of ſuch Right; fo2 want of Remedy and want 
of Right would have been the ſame Thing. and 
ſurely, my Lords, theſe Gentlemen will not put the Rec: 

toꝛ and Scholars in a wozſe Condition than Tenants at 

Will, accowding to the Cuſtom of the Manoꝛ, which was 
taken to be a Tenure in Villenage. J hope, my Lords, 
the Refo2 will have a Right to hold his Office, obſerving 


the Statutes of the College, as much at leaſt as thoſe 


Tenants at Will, to hold their Eſtates accozding to the 
Cuſtom of the Mano? ; and if it were a Conſequence in 
Law from the Copyholder's having ſuch Right, that he 


ſhould have a Remedy by a legal Examination, to try 


whether he had obſerved the Condition of his Tenure oz 
not, ubi eſt eadem ratio, eſt idem Jus; and J hope the 


 Refto2 likewiſe by the like Conſequence, having the ſame 


Right to hold his Office of Kefoz, accozding to the Sta- 
tutes of the College, as the Tenant in the other Cale to 
hold his Eſtate accoding to the Cuſtom of the Manoz, 
ſhall enjop the Benefit of the like Remedy of Examina⸗ 
tion by a legal Trial, whether he hath obſerved the Sta- 
tutes of the College, 02 not. Nay, my Lords, he hath 
enjoyed it, he hath the Judgment of the Court of Kings 
Bench, that the Sentence of the Uiſito2 is examinable. 


Fk it be examinable, J come in the next Place as bytefly | 


as J can, to conſider the Sentence it ſelf; and w_ 


* 
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the Expoſition ok the Statute de Viſitatione, will the Ua: 


lidity of this Sentence depend: That Statute having 


appointed the Biſhop of Exeter and his Succeſſozs, Utiſt- 
tozs, with Power of viſiting the College, as often as 
he ſhall be requeſted by the Bedoz, oz in his Ab⸗ 
ence, by the Sub rectoz and four of the ſeven ſenio2 Fel- 
lows ; and without any- Requeſt, once from five Pears 


to five Pears, and directed that he Call continue his Uift- 


tation but two Days, 02 upon extraoddinary-Reaſons and 
Occaſions but thzee at the moſt; and ordered that if 


the Recto2 02 Scholars, oz any other of the College ate 


- accuſed, he ſhall not require a Copy of his Accuſation, oꝛ 


the Names of his Accuſers; the Statute pꝛoceeds and 


hath this Clauſe, Si tamen ad privationem aut inhabili- 
tatem Rectoris aut expulſionem Scholaris alicujus per Epiſ- 
copum aut ejus Commiſſar. agatur, tunc oſtendantur ei 
detecta quibus fi non poterit rationabiliter reſpondere, & 
ſeſe ſuper objecta purgare, amoveatur fine appellatione, 
aut ulteriori remedio, dummodo ad ejus expulſionem con- 
currat conſenſus Rectoris & trium ex ſeptem Maxime ſe- 
nioribus Scholaribus, tunc in univerſitate preſentibus, ſine 
quorum conſenſu, irrita fit hujuſmodi expulſio & nulla 
ipſo facto. „ 2s Eh 
Upon the Conſtruction of this Clauſe doth the. main 
Queſtion depend, whether by this Clauſe the Conſent of 
three of the ſeven ſenioz Fellows, is neceſlary to the 
Pzivation of the Recto2 02 no. And my Lords, with hum- 
ble Submiſſion, the Conſent of three of the ſeven ſenio2 
Fellows ought to concur to the Paivation of the Rec⸗ 
to}, fine quorum conſenſu irrita eſt hujuſmodi expulſio: 
The Beginning of this Sentence is in the Disjundkive, 
Si tamen ad privationem aut inhabilitatem Rectoris, aut 
expulſionem Scholaris agatur: Jf the Uiſito; pꝛoceed to 
the Depziving oz Dilabling of the Rectoz, 02 Expulſion 
of a Scholar, tunc oſtendantur ei deteQa ; there he is 


do have a Sight of the Accufation, Oſtendantur ei detecta 
there relates fndffferently either to Rectoz oz Scholars, 


as either the one oz the other ſhall be p2oceeded againſt, 
quibus fi non poterit rationabiliter reſpondere, amoveatur; 
amoveatur muſt likewiſe be in differently applied to Reftoz oz 
Scholars, ſecundum ſubjectam materiam; if the Pꝛoteedings 
are to remove the Refoz, amoveatur Rector; if a Scho- 


lar is pzoceeded againſt; amoveatur Scholaris, ſo that amo- 
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veatur is uſed fadifferently, and ſignifies, if applied ta the 
Beo, Amotion 02 Deprivation ; if applied to the Scho⸗ 


ſionem refers only to Scholaris; fo2 tis not ſald 


thzoughout this Statute ; and therefoze, as J obſerved. 


- doth, by the ſame Reaſon ſhall ad ejus expulſionem in 


lame as if it had been ad ejus amotionem ; ſo that in 


dum ſubjectam materiam; when the Recto? is to be de- 


lar, Si ad expulfionem Scholaris agatur, it fignifies. Ex. 
pulſion ; amoveatur Scholaris is the ſame as expellatur 
Scholaris ; ſo that it ſignifies indifferently either Amotion 
02 Expulſion, as the Caſe ſhall fall out; and the ſubjcc 
Matter require. Then come the TWo2ds upon which 
the Doubt ariſes, Dummodo ad ejus expulſionem concur- 
rat conſenſus Rectoris & trium è ſeptem Scholaribus maxi- 
me {enioribus : This Clauſe, ſays the other Side, doth 
not concern the Pzivation of the Recos, ad ejus expul. 


Expulfionem ReQtoris, but privationem & inabilitatem 
Rectoris, & expulſionem Scholaris ; (o that being ſaid here 
ad ejus expulſionem, ejus there muſt refer to Scholaris, 
and not to Rectoris; and they lap further, that ik ad ejus 
expulſionem refer to the Rectoꝛ, and the Conſent of the 

ecto2 and thzexe of the (even Sento2s is requiſite in 
uch Caſe, that then the Conſent of the Recto2 muſt concur 
to his own Pzivation, which is ablurd to imagine; 
and therefoze though the meaneſt Scholar of the Body 
map not be expelled by the Uifitoz, without Conſent of 
the Rectoz, and three of the leben Seniozs ; pet the 
Ref02 the Head of the whole Body, map be erpelled 
by the Uifito2 alone, without any Conſent. My Lords, 
in anſwer hereto firſt, Privatio, Amotio, & Expulſio, are 
all ſynonymous Terms, aud ſigniky the ſame Thing 


befoze, amoveatur, when referred to Scholaris, ſignifies the 
ſame as expellatur; and if in that Place amoveatur ap- 


plied to Scholaris, ſignifies as much as expellatur, as 1 


think with Submiſſion there can be no Queſtion but it 
the next Line, being referred to the Rectoz, ſignify the 


that Place, ad ejus expulſionem may as well be applied 
to the Beco, as to a Scholar ſecundum ſubjectam mate- 
riam ; but then ſay they, the Conſent of the Refo2 muſt 
concur to his own Erpulion, My Lords, with humble 
Submiſſion that will not follow, if the lame Expoſition 
be made here, as hath been made of the Reſt ok the 
Clauſe ; that is, to apply the Ulows reſpectively, ſecon- 


4 pꝛibed 
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paved by the Giſitoz, ad ejus expulſionem concurrat con- 
ſenſus trium e ſeptem maximè ſenioribus Scholaribus, the 


Conſent of thzee of the ſeven Seniozs muſt concur ; and 


when a Scholar is to be expelled, the Conſent of the 
RKecto2 and thzee of the ſeven Seniozs muſt concur : This 
Conſtruction avoids all Abſurdity, is conſonant to the 
foregoing Part of this Clauſe, and makes the Founder 


to have ated in a pzudent and reaſonable Manner, and 


have p20vided fo2 the Reckoz with as much Care at leaſt 
as the meaneſt Scholar, which he will not have done 
otherwiſe ; fo2 whereas the meaneſt Scholar cannot be ex- 
pelled by the Qiſitoz, without the Confent of the Rectoz, 
and thee of the (ſeven Seniozs, the Refo2 by their Con- 
ſtrucion on the other Side, map be expelled by the Utſt- 
to2 alone, without any concurring Conſent at all; ſo 
that the Recto2 will be wholly in the Uifitoz's Power, and 
erpellable at Pleaſure. This, my Lords, would be a 
very hard Conſtrufton, and tis ſcarce to be imagined 
that the Founder ever intended any luch Power to the 
Uiſitoz over the Rectoz, when he hath not given it him 
over the meaneſt Scholar in the College: And ik we 
conſider the following Clatiſe, ft ſeems verp ſtrongly to 
imply the contrary, and that runs thus, Et inſuper ſi 


contra Rectorem ad amotionem ab officio per hujuſmodi 


Domini Epiſ. Commiſſarium etiamſi conſentientibus qua- 


tuor ex ſeptem maxime ſenioribus ſupradictis procedatur, 


non negamus ei omnes exceptiones juſtas, apud eundem Po- 
minum Epi ſcopum Exonienſem, dummodo ulterius non 
Appellat; Et inſuper here is not the Beginning of a new 


independant Sentence ; but Et in this Place couples, 


and refers this Clauſe, to the Clauſe fozegoing ; fo that 
the Founder having by the fozegoing Clauſe, o2dered, 
that if the Rectoz, oz any Scholar were accuſed to the 
Uiſito2 of a Crime, et non poterit rationabiliter reſpon- 
dere, and could not clear himſelf, amoveatur ſine appel- 
latione, Dummodo ad ejus expulſionem concurrat conſen- 


lus, &c. Pꝛovided that to ſuch Expulſion there is a due 


Concurrence, Sine quorum conſenſu irrita fit hujuſmodi 


expulſio, without which Concurrence ſuch Erpulſion was 
The Founder, J ſay, having made this Pꝛo⸗ 


do be void. 


viſion in the fozegoing Clauſe, ſtays not here, but p2o- 
cceds, Et inſuper; and over and above, and beſides all 
that is done already, $i contra Rectorem ad amotionem 
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ab officio, &c. If the Biſhop's Commiſſary pꝛoceed to 
remove the Rectoz, tametſi conſentientibus, though with 
a due Concurrence, which muſt imply a Concurrence ye. 
ceſſary by the fozmer Clauſe, to the Rectozs Amotion 
tametſi eonſentientibus, though ſuch Concurrence be had, 
ſine quorym conſenſu irrita fit hujuſmodi expulſio, with: 
out which the Amotion was to be void; yet Caps the 
Founder, non negamus ei, &c. we allow him an Appeal 
to the Uiſito2; ſo that this is a Clauſe of Bounty ta 
the Rectoz inſuper, over and above what any of the Scho⸗ 
lars hape, which certatnly implies that the Rectoz by the 
former Clauſe had the ſame Care taken of him, ag the 
Reſt of the College had, oz elſe this Oepzivation could 
not be inſuper, over and above; ſo that upon theſe two 
Clauſes conſidered together, it ſeems to me with Sub. 
miſlion, a very ſtrained Expoſition, to conſtrue the Rec. 
to? into a wozſe Condition than any Scholar, when the 
Intention of the Founder ſeems plainly to have been to 
put him in a better: But by the Conſtruction J have en: 
deaboured, all Abſurdities, J hope, are avolded, and the 
Intention of the Founder will be conſonant to it ſelf in 
both Clauſes ; the Rectoz when he fs no Party ſhall con- 
cur with the Cliſito2, and the Reſt of the Fellows, to the 
Erpulſjon of a Scholar; but when he is a Party, he 
ſhall then ceaſe to be Judge and Party to, and then the 
Uiſitoz with Concurrence of thzee of the ſeven Senio2s 
may depzive him. This, my Lords, ſeems the natural 
Conſtruction with Submiſſion, and this Conſtrucion, as 
hath been obſerved, the Uiſito2 himſelf hath made; he 
bath adjudged the Conſent of thzee of the ſeven Senio2s 
neceſſary to the Reiozs Depzivation, and got the Con⸗ 
currence of thzee, which he thought to be thzee of the 
ſeven Seniozs; but whether they were thee of the ſeven. 
Senfo2s 02 no, will be the next Queſtion ; tis found that 
fix of the ſeven Sentozs were ſuſpended, and that the 
Reft02 was dep2iven by the Conſent of thzee of the ſeven 
not ſuſpended. My Lords, Ik the Conſent of thee of 
the ſeven was requiſite, J pꝛeſume it will not be much in- 
ſiſted on by the other Side, but that this Point is againſt 
them; fo2 the ſuſpended Fellows remained Fellows not- 
mithſtanding the Suſpenſion, and thzee of them ought to 
have conſented ; but they that conſented are found to be 
not any of the ſeven Seniors, but thꝛee of the ſeven * 
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nioꝛs not ſuſpended z foz the DoQors and Bachelors of 


Divinity, and moſt mature Part of the College, were all 
ſuſpended ; (o that this Depzivation not being with fach 


neceſſarp Concurrence as the Statute requires; and the 
Uiſitoz, as J hope is pꝛoved, not having a ſole Powec 
over the Rectoz, but with a due Concarrence, this De- 
pꝛivation by the Viſttor alone, without ſuch Concurrence 
will be abſolutely void; fo2 the Ciſito? not being an abſo- 

lute Judge, but reſtrained to the Conſent of thee of the 
| ſeven Seniors ; if ſuch Conſent be not had, his Act is 


void foz want of Authozity, and the whole P2ocecving 


coram non Judice ; and full to this Purpoſe is the Earl 
of Leiceſter's Caſe, Com. 393, 396. and Hob. 70. Lamb 


Sheriffs of London, one of them makes the Return; 
this is no Return at all, but void; fo2 there was no ſuch 


Authozity : So my Lords, there was no Authozity com- 


mitted to the Uiſito2 to depzibe the Refo2 without a due 
Concurrence ; and therefoze his Depuvation without ſuch 
Concurrence is an A# done without Authozity, and figni- 
fies no moze, than if he had been dep2ived by the Mayor 
of the Town, 02 any other Stranger whatſoever. As ta 


the Time when the Re#o2 was depzived, whether it was 


upon the third Day of the Uiſitation oz the fourth, J 

ſhall not take up your Lowſhips Time in viſputing ; if a 
Concurrence was neceſſary, and ſuch Concurrence not 
had, be the Depzivation of the Refto2 ſooner, be it later, 
it will ſignify nothing. F 

Jn the laſt Place, my Lords, JF come to the Cauſe 
of the Depzivation, and that is found by the Cerdif to 
be propter Contumaciam, J ſhall not ſpend Time in dil⸗ 
puting whether Contumacy, not being a Cauſe of De- 
pivation mentioned in the Statute, be a ſufficient Rea: 
lon to depzive the Rectoz, oz no. My Lords, be that as 
tit will, J hope to acquit the Refo2 of Contumacy in this 
Cale: The Statutes of the College, to the Obſervation 
of which the Recto2 is (won, ſay, that the Uiſito2 by him- 


ſeif, oꝛ his Commiſſary, may come to viſit the College as 
often as he is requeſted by the Recto2, 02 in his Abſence, 


by the Sub-ret#o2 and four of the ſeven Sentozs; and 
without Requeſt that he may come and viſit once from 
five Years to five Years. Tis found by the Cerdict that 
the Uiſitoz by Dz, Maſters his Conmniſſary, not being = 
N queſte 


and Williams's Caſe, where a Writ being direcked to the 
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queſted by the Rectoz, oꝛ Sub rectoz, in March 1690. 


- comes into the College, and determines an Appeal bzought 


befoze him by Colmer. Jn June the firſt, and afterwarys 


in July the (ame Pear, the Uiſito? comes to viſit the 


College in Perſon; the Recto2 and Scholars conceiving 
Dy. Maſters's Coming to the College in March before, with. 
out Requeſt by the Refto2 02 Sub reckoz, to be a Utiſitation, 


make their Pꝛoteſtation under the College Seal, to the 


Cliſito?'s Right of viſiting in June; and ſo again in ju- 
ly, and ſet fozth their Reaſons in all Terms of Decenc 


and Reſpect, and ſhew that Dꝛ. Maſters having viſited 
the College in March pꝛeceding ; and that by the Sta: 
tutes and Liberties of the College, Which they were 
bound by their Oaths to pzeſerve, the Uiſito? can viſit 


(unleſs requeſted) but de quinquennio in quinquennium 
ſemel, and that five Pears was not elapſed ſince Dꝛ. Ma- 
ſter's Uiſitation ; that therefoze they could not agree to 


the Uiſitation in June and July, only becauſe they were 


bound by their Daths, to defend the Liberties and Pi. 


vileges of the College; and having made this Pꝛoteſta⸗ 


tion, the Rectoz and Scholars depart + The delivering 
the Pzoteſtation, that J do not find is pzetended was any 


Contumacy, but departing, and not appearing afterwards 


is the Contumacy, koz which the Refo2 is depuved. 


My Lords, with humble Submiſſion, this is no Contu - 


macp: If it was lawful fo2 the Reffo2 and Scholars to 


make their Pꝛoteſtation, as I think it is not denied, then 
they were not compellable to do an Act which would de- 
ſtroy that Right their Pꝛoteſtation was made to pze⸗ 
ſerve, as their Staying and Submitting to the Giſita⸗ 


tation would have done; that would have been proteſta- 


tio contra factum, and ſignified nothing: But further, MK 
this Pꝛoceeding of theirs was grounded on a Matter of 


Right, which the Refo2z and Scholars took themſelves 


bound by Dath to pꝛeſerve: Foz Dy. Maſters having vi: 


ſited in March p2eceding, this they really and bona fide 


-- conceived, and were perſwaved, was a Uiſitatton ; and if 


(ag there was ſome Difference in Opinion upon the 
Reſolution of this Cale, whether it were a Uiſitation 02 
no) it were a Uiſitation, then the Uiſitoz had no Power 
to viſit the College again till five Years were paſt, and 


his Coming in June and July was an Jnvaſion of their 


Rights and Liberties, | My Lords, J ſay this being __ 
— Defence. 
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Dekence ol a Right which was viſputable, the 

on it, J hope, will not de Contumacy; bit had deen a 
plain Caſe, that Dy. Maſters s was no Uiſitation, and 
that theſe Pꝛoteſtations were a mere faint Contrivance 


of the Rectoz and Scholars to avoid the Uiſito?'s Autho- 


rity, J ould have little to fay. But, my Lords, it be- 
ing in it ſelf really a dubious Matter, upon the Wlows 
of the Statute, whether Dy. Maſters's Coming in March; 
not being requeſted, was a Uiſitation oz no, and a Que- 
ffion ſo difficult that there was Difference of Opinton 
(as J (aid) in the Court it ſelf, upon the Reſolution of 
the Caſe ; it cannot with humble Submiſſion, being a 
Matter of Right, which they really and bona fide tek 
themſelves obliged by their Daths'to defend, be adjudged 
Contumacy, though they had been miſtaken, as by the 
Judgment of the King's Bench it appears they were 

not. My Lords, It there be Low of a Copphold Ma⸗ 
no2, and Tenant, where by the Cuſtom of the Manoz, 
Non- payment of his Fine is a Foxfeiture of his Eſtate; 
if in ſuch Cale the Lozd affefſes an arbitrary Fine, and 
appoints a' Time and Place fo? the Payment of it, and 

the Tenant inſiſts upon it as a Fine certain, and refuſes 
Payment of the arbitrary Fine; in this Caſe, if he 
hath kozkeited his Effate by this Refuſal, it will be the 
hardeſt Caſe in the Mozld; fo2 then a Man ſhould foz- 
feit his Eſtate fo2 vindicating and inſiſting' on his Right, 
and therefoze ſuch Refuſal was adjudged no Fogkeiture, 
in the Caſe of Wheeler and Honor in the King's Bench. 
Mich. 13 Car. 2. upon this Differente, that where the 
Reputation oz Imagination bona fide, by all oz any of 
the Tenants of the Manoz is, that the Fine fs certain, 


and not arbitrary, and an arbitrary Fine is aſſeffed and 


refuſed, there tho' upon a Trial, it be found that the Fine 
is arbitrary ; yet ſuch Refuſal will be no Fozkeiture, fo 
then no Man could try his Right in ſuch a Caſe. with- 
out foxfefting his Eſtate ; but if on the other Side it 
was known that the Fine was arbitrary, and the Copy- 
holder without any ſuch reaſonable Cauſe 02 Imagination 
did refuſe to pay it; in that Cale ſuch Refuſal will be a 


Forfeiture : So, my Lords, if the Recto2 in a plain 


Cale had refuſed ſubmitting to the Uiſitoz, the putting 
in ſuch a Pꝛoteſtation, and departing, might have been 


: Autho⸗ 


their inlilling 


thought a Contrivance to elude and avoid the Uiſitoz's _ 
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Authozity; but nothing of that appearing, but on the 
contrary conceiving really and bonä fide, that the Rights 
of the College were invaded, and the Matter being in its 
own Nature (o dubjous and diſputable; as it appears to 
have been ; and thinking himſelf bound in Conſcience in 
that Caſe to. defend the Rights and Paivileges of the 

College; the Defence ok that Right, in Diſcharge of 
his Conſcience, J hope will never be thought Contuma. 
cy, oz Fozkeitüre ok his Office. It is a ſufficient Pe⸗ 
nalty upon the Rectoz without Fozfeiture of his Office, 
that after having been a Member of this College above 
| half a Century, the greater Part whereof the College 
hath happily flouriſhed under his Care and Government ; 
that now in his old Age, when he had little moze to do 
in this Tozld-but die in Peace, he hath undergone an 

- expenſive and verations Suit, not only in Defence of 
thoſe Rights and Liberties he hath been often ſwozn to 
pꝛeler ve, but likewiſe to pꝛevent being toznhimſelf from that 
Body, whereof he hath been ſo long a Member, by a rigo- 

rous Pqolecution, from. whence within the Compaſs of 

nu few Years, he muſt fall by the Neceſſity and Courſe of 

Nature. My Lords, the whole Court of King's Bench, 

in the Reſolution of this Caſe, acquitted the Recto2 of 

any intended Contumacy, of any fozmed Deſign of elu⸗ 
ding the Uiſitoz's Authozity ; and the Majozity of the 

Court after many Arguments at the Bar, and great 

Deliberation, have given Judgment fo2 the Recto? ; they 
have adjudged that the Defendant D2. Bury continues 

Bectoꝛ of Exeter College; which Judgment, J humbly 
p2ay your Lodſhips to affirm. VVL | 

This Judgment was reverſed by the Lows, without 
giving any Reaſons, oz diſtinguiſhing the Points made 
in this Caſe ; and in the Debates of the Houſe, the Bi- 
ſhop of Worceſter, Stillingfleet, ſpoke verp earneſtly againſt 
this Sentence of the Giſitoz's being examinable, and 
ave Jnſtances upon all the Caſes: that had been upon 
andamus's; and then went into fozeign Inſtances, that 

the Univerſities abzoad are all exempt from the Juril⸗ 
ditdtion ok the ozdinary Courts of Juſtice ; and that ours 

_ are ſo to by their Charters, and thoſe Charters con- 
firmed by Parliament, = — | 
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Note, It was agreed in this'Caſe, that the Founder, 
after having made theſe Statutes,” could not himſelf have 


given them other Statutes, oz new Statutes, unleſs he 


had reſerved to himfelf guthozity for that Purpoſe. 


It was likewiſe ſaid, that if the Uiſitoz's Sentence 


was not examinable, at leaſt as to Circumſfances of 
Time and Place, and ſuch: other Requiſites'by the Sta⸗ 
tutes that then he might-viſit as often as he pleaſed. 
and as long as he pleaſed, and expel the Fellows ſolely 


without any Conſent, and lummon them to Exeter one 


(Week, and to York another; but as J heard, many of 
the Lozds were of Opinion that the Sentence was exa⸗ 
minable as to ſuch Circumſtances, whatever it was as to 
the Juſtice of the Sentence it (elf 
The great Argument on the other Side was, the Foun⸗ 


der's having made the Utſito2 an abſolute Judge ſine ul- 


teriori appellatione, and obliged the Ret02 and Fellows 


by their Oaths, in caſe they ſhall be expelled fo? a reaſona- 


ble Cauſe, not to appeal ; and that they: come in here by 
Charity, and reap the Benefit ok that, which was not 
purchaſed by their Money; and therefoze- muſt take it 
upon the Founder's Terms, which are, that they ſhall 
be bound by the Uifitoz's Sentence without Appeal. 
as to this Matter, it ſeemeth there is not ſo much of 
Argument in it; fo2 the Queſtion is not, whether the 
Founder intended thep ſhould be concluded by the Utſt- 


 toz's Sentence, oz not; no Queſtion his Intention was, 


that the lecular Power ſhould not intermeddle in any 
Cale with the Members of his Foundation, The Foun- 
der was a Bichop, as the greateſt Part of the Founders 
of Colleges were ; and the Colleges were founded by them 
in Times of Popery, when the Clergy in general took 
themſelves to be exempted from the Jurisdickion of the 


King's Courts; and what Conteſts and Struglings were 


upon that Occaſton, is obvious in Hiſtozy; fo that no 
Doubt the Statutes of this, and moſt other Colleges, are 
compiled, in ozder to exclude the Jnſpetion of the ſecut- 
lar Authozitp ; but the Queſtion is, Whether by the Laws 
of this Kingdom ſuch an Authozity can be lodged in any 
Yan ok determining, without any Benefit of Appeal; 


bo as the firſt Inſtance, and the laſt Reſozt ſhall be in the 


ſame Perſon, and at the ſame Moment of Time; fe2 it 
leemeth, that if even a himſelf ſhould * 
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had been milled, miſtaken, oꝛ mifinfozmed ; pet he cannot 
reverſe bis own Sentence, 02 reftoze a Member having 
once expelled bim, Durus Sermo eft hic. 
The iet Day of the following Term, the Attorney Ge. 
neral and Serjeant Pemberton came and maped the Court 
to give that Judgment now, which ſhould haue been gt. 
ven fomerſy ; fo2 that the Houſe of Peers have Power 
to affirm only, oz reverſe, they not being able to award 
Execution; and the Recozd is now in this Court; and 
inſiſted that in all Caſes where this Court reverſes Judg⸗ 
ments upon Exro2 in C. B. they give that Judgment the 
Court below ſhould have given; and that upon (Writs 
of Erroꝛ in Cam' Scae. they only reverſe og affirm, and that 
the new Judgment is given below in the King's Bench, 
It was anſwered by Shore, that there is a Difference 
in the Fon of the Writ of Erroz, in the Houſe of 
Peers, and in the Exchequer-Chamber ; and that tho the 
Exchequer-Chamber may have but a limitted Authozyty, 
pet that of the Peers is an ozigingl Authozity; and he 
ſaid that no Pzecedents have been ſhewn of Judgments 
being given de novo in R. B. upon a Reverſal in the 
The Chief Juſtice ſaid, that the Exchequer-Chamber 
would be af the ſame Nature of the Lords Houſe, being 
ecefted in Imitation of that Jurisdiction, and to ſupply 
q Defeft in Intervals af Paritament, as is ſaid in the 
Recital of the Act ; but he ſaid, ag to a Judgment being 
given de novo below, there would be a Difference, where 
Judgment is given upon a Demurrer, and where upon a 
ſpecial CJerdfct ; where tis upon a Demurrer, the Courts 
above ought to give a Judgment fo2 the Plaintiff, (ik 
they reverſe that fo2 the Defendant) and then it is ſent. 
down, and a (Urit of Jnquiry goes, and upon that the 
Court below give a final Judgment; but where tis upon 
a (erdif, there if they reverſe a Judgment, they ought 
to give the lame Judgment that ought to have been gi⸗ 
ven at firſt, and that Judgment ought to be ſent to the 
Caurt below; and thereupon they ought to award Execu- 
tion, faz tis not reaſonable to expect the Court below 
_ Hoyld give a Judgment contrary to their firſt Judgment; 
be fo2 his Part was always fo? the Judgment as it ought 
to be now; but he ſuppoſed his Brothers continued of theit 
fazmer Opinion, and therefoze tis not nn 
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ſhould give a Judgment againſt their Opinions; and he 
ſaid, he remembyed the Cale of one Robinſon and Woolley, 
a Glouceſterſhire Caſe z where upon a Crit of Erroz in 
the Exchequer-Chamber upon a Judgment fo2 the Defen- 
- dant, where it ought to be fo2 the Plaintiff, they remitted 
the Recow without giving any Judgment, the Party 
could not have Judgment below ; and though a Writ of 
Erro2 was bzought in Parliament, pet he. never could get 
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Judgment. The Caſe of Sarsfeild and Witherley was 


likewiſe cited; and ſo was the Caſe of Faldo and Ridge 


in Yelv. and of Mulcarry and Eyres. 1 Cr. Car. 368. 


Time was given to ſearch P2ecedents ; and on Saturday 
following it was moved again, and the Court was infom- 
ed that no Pꝛecedents could be found, that the Houſe of 
Lords had given a new judgment; but Pemberton inſiſted 
on it, that there would be a Failure of Juſtice, if this 
Court did not give a Judgment, fo2 the Houſe of Lozds 
could not, having only a Tranſcript befoze them, and 
Judgment could not be given upon a Tranſcript ; and he 
ſaid, that if they did give a Judgment; that Judgment 
would be certainly good, and no one could impeach it; 

and the Caſe of Faldo and Ridge was cited again: Jt 


was anſwered, that there was no Authozity fo2 the Court to | 


give a new Judgment fo2 the Plaintiff, tho the Judgment 
fo2 the Defendant was reverſed ; fo2 notwithſtanding there 
might be Reaſon to reverſe the Judgment fo2 the Deken⸗ 

dant z pet it might appear to the Court, that the Plain⸗ 
tiff had no Cauſe of Action, as in Slocomb's Caſe, Cr. 
Car. 319. where Erro2 being bꝛought of a Judgment fo? 
the Defendant, it was reverſed, being Ideo conceſſum fo; 
deo conſideratum eſt ; pet no new Judgment was given 
fo; the Plaintiff, fo2 it appeared to the Court, that the 


Wows were not actionable ; and that the Court of Par- 


liament might give a new Judgment, was cited the Caſe 
of Noel and Nelſon, 2 Saunders 225. where a new Judg: 
ment was given; and Holt Chief Juſtice cited the Caſe 
in F. N. B. 19. D. where in ſalſe Judgment in ancient 
Demeſne, the Court of Common Pleas held Plea in a 
Grit of falſe Judgment, contrary to Dyer 373. and the 
Book of Aſſizes 37. Lib. Afl. 4. there cited; but 4 Inſt. 
270. agrees with F. N. B. and he ſaid, that the Power 
to examine the Errozs, implies a Power to give a new 


Uuu 2 2 Saund, 


Judgment, as they did in the Caſe of Green and Cole, 
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7 Saond, 255. where it was in token, ehough hee wi 


not any fuch Pꝛetedent ; and the Cale of Cook 8 


rard, « Saund. 180. was alſo cited 3 and akter this, it 
being moved again, the Court declared, that they would 
not give a new Judgment; upon which the Plaintiff re. 


ſozted to Parliament, and there obtained a new Judgment 
upon the Recozd in Parliament; the which they Tatrier 
back thither, after having bzought it out ok Parliament, 
in oder to lodge it in R. B. but it was never brought 
into the Office. R i 7 FO) 1 ORE 


| Maſters and Lewis. 


6. A T Guildhall : An Attachment is made in the Hands 


of the Archbiſhop as Odintiary, and A. B. 1g 


 fummoned to come in as Garniſhee; and pending the 


Attachment, and befoze Condemnation, an Aftton ig 
brought in R. B. and upon the Trial, this Attachment 
was given in Evivence z and it was ruled by Holt Chief 
Juſtice, that pending the Attachment, if an Action is 
bzought, the Attachment is not Evidence, fo2 no Pjoper- 
ty is altered till Condemnation ; then it was ſhewn, that 


the Condemnation was befoze the Attion bought ; and ta 


this it was ſaid, that the Attachment in the Hands of 
the Archbiſhop, befoze the Money by him received, is not 
good; fo2 he is not ſuable, and cannot have an Action a- 


gainſt the Garniſhee; and thetefoze no Attachment can be 


in the Hands of the Archbiſhop, fox the Owdinary was 


not chargeable at Common Law, except Aﬀets came to 


his Hands; and as he had not ſuch P2operty, as could 
maintain an Afton bekoze Poſleſſion, fo he was not charge 
able by an Aion of any other, till Poſſeſſion ; and he 
cannot be charged by the Cuſtom, becauſe the Statute of 
Welt. 2. which makes him chargeable, was made within 
Time of Memozp; Dyer 247. Cook, Ent. 143, 144. 2 
Inſt. 398. and a Caſe was cited to be tried at Guildhall. 

Hill. 28, 29. Car. 2. where one had a Sum of MYoney in 
the City of London, and died Inteſtate, and a Freeman 
Creditoꝛ attached it in the Archbiſhop's Hands, befoze 
Adminiſtration was granted ; and it was held that the At- 
tachment might be good; but a TUilſl was pꝛoduced; a 
Caſe was made and referred to Holt Chief Juſtice. 
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The King and the Earl of Bunbury; dt want. 


T HE Eatl of Banduty was invited fo2 the Mur⸗ 
. der of Charles Lawfon, by the Mare bf Charles 
Knollys, Eſqy and this Judictment was removed into 
R. B. by Certiorari ; and there the Earl tame and pleabi- 

ed, that he oujtht not to be compelted to ankwer to this 
Indiament, becanſe King James 1. by his Letters Pa. 
rents, under the Great Seal of England gerent. dat. &e. 
& hic in Curia prolat. łtrated William Vifcount Walling- 

ford, Earl of Banbury, habend. to him and the Peits 
Males of his Body engendzed; that the ſaid 
hay Illue Edward and Nicholas, and died, and the Earldoth 


veſtended to Edward, Who died withbut Tue; and the Eatl- 


dom deſtehbeb to Nicholas, whs had Yilue Charles the 
Defendahit, and died; by which the faid Eatiborti belcend- 
ed to him; und ſo def ps that he is Eat] of Banbury, 
& petit Judieium, Jt not being named fo in the Writ, be 
ought to be compelled to anſwer to tt: The Attorney 
General t6 this came and replied, that the ſaid Charles 
Knollys, by the Mame of Char. Earl of aq 4 Dec. 
4 Will. & Mat. petitioned the Lozos Spiritual and Tem- 
poral in Parliament, and chewed that he was indicted, 
dc. and pꝛäpeb to be tried by his Peers. & ſuper hoc by 


the laid Prets taliter proceſſum fult, Quod ordinatum, 


conſideratum, & adjudicatum fuit, that the ſaid Charles 
had not any Right oz Title to the Eatldom of Banbury, 
and that his Petition be diſmiſſed ; und averted that this 
was ſecundum legem & conſuetudinem Parliamenti ; and 
ſo pꝛayed that he fhall anſwer ; to this Replication the 


Earl demuttch, and the Attorney General alſo ; and it 


having depervev ſeveral Terms, and having been manp 
Times argued, this Tetm the Court delivered their Judg⸗ 
ment ſeriatim. EN : 

And two Queſtions were mabe, Firſt, Jf the Plea be 
good; and if the Plea be good, the ſecond Queſtion was, 
if it be avoided by the Replication: and the Court una 


voce ruled the Plea to be a good Plea, and that the Re- 
plication had not avoided it; and the Cale was excellently. 


well argued bp the Court ; but becauſe the Argument of 


| Holt Chief Juſtice was moze explicite than the others, 


and delivered with greater Reaſon, Courage, and Autho- 


illiam 


rity 
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ritp out of our Books, J have fo2 the greater Part put 


it tnto-CUriting ; his Wows were to this Purpoſe. 
le ſaid, that the Plea of the Defendant-contained a 


' Title to this Earldom, firſt, by Letters Patents, ſe. 


condly, by ' Deſcent : But three Exceptions habe been 
taken to this Plea ; Firſt, pe does not ſhew Banbury to 
be within England. Secondly, Þe does not aver-himſeir 
to be unus Parium hujus regni Angliz.. ; Thirdly, Pe con; 


tludes, & hoc paratus eſt verificare, without ſaying per re. 


cordum ; and the Plea was ruled. good, this notwithſtand. 


ing; but becauſe ſome of theſe Exceptions were much re. 
lied on by the Counſel foz the King, and repozted by them 


to the Court, ſcil. Whitehall, as Exceptions of Weight, 


the Chief Juſtice was the moze large in anſwering. ok 
them; and he considered in what an Earldom conſiſted, 
und ſatd that de antiquo we had but two Titles of Ng: 


bility in England, ſcil. Earls and Barons, and the Names 
of Dukes, Marqueſſes, and Viſcounts, were not then in 
Cafe, and ſhewed their Commencement ; Selden's Tit. of 
Honours 621, &c. He ſaid that an Earldom antiently 


- conſiſted in his Stile oz Dignity. Secondly, Jn his Dfice, 


Thirdly, Jn his Eſtate, Poſſeſſions, 02 Revenues. Firſt, 

His ity, ſcil. the Honour and Nobility, which was 
annered to his Blood, and inherent in his Perſon z and 
this was always acquired by Letters Patents; and never 
any Earl was created by Wirit, and inſtanced in the Crea- 
tion of Milo, by Maud the Empreſs ; Selden's Tit. Hon. 
536, &c. Secondly, Their Office, and they ate Comites 
non a Comitatu but a regem comitando, being Counſel- 
lozs to the King, and fo2 the Nature of their eminent 
Dignity Conciliarii nati; and thep ought to be always 
ready to counſel and aſſiſt the King circa ardua Regni; 
and therefoze a Title of Dignity though in Tail, might 
hade been fozfeited fo; Treaſon, notwithſtanding the Sta- 
tute de Donis, befoze the Statute of 26 H. 8. as appears 
in Nevil's Caſe, 7 Rep. becauſe the Offence is contra Of- 
ficii ſui debitum. Thirdly, His Poſſeſſions 02 Revenue, 

and theſe were antientlp either Lands oz Rents, which 
were annexed to the Earldom upon the Creation, fo? the 
Support of his Honour and Dignity ; and if the Rent 
was but 201. per Ann. pet if ſuch an Earl died, he (hall 

pay Relief of 1001. fo? he dies leiſed de integro Comi- 
tatu, though all his Lands are gone but ſuch Rent; — 
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at this Day no Land 07 Revenue is annexed to the Dig: 


nity ; but vually a Rent is mentioned in the Patent ro 
be gwen by the King, ut honorificentius Diguitatem fuſ- 
tineat; and theſe are the Particulars: of which: an East 


dom conſiſts at this Day ; (s that though ns Paſſeſions 


are annered ta the Taridom, 02 the Name of his Oignity 
be kram a Place out of the Reahn, as Albemar!, An- 


gus, os in 39 Ed. 3. 35. where one was an Engliſh Peer 
though the Mame of his Dignity was from a Place 
within Scotland, and the Earldom of Rivers fs a good 
Title of Dignity ; and pet no Man can ſhew any ſich 
Place, fo that ft is not neceſſary to have any Place, from 
which be takes his Name, and a fortiori that ſuch Plate 


Blood, aud to his Office, and the Mamt is only added 
gs a Diltintion, in the Place of a Sirname ; and it 18 
not of NeceMtp ta have any Place of uch Name, oz 
that ſuch a Place be within this Reatm ; and therefo2e tho 
it is not ſhewu that Banbury be within England, it is not 
material, as it. was ruled in Umphrevill's. Caſe, ſupra 
39 Ed. 3. 35. Secondly, As ta the Objection that he does 
not ader himſelf to be unus Parium bujus Regni Angliæ. 
He anſwered, That he pleaded the Letters Patents by 
which William Vifcoune Wallingfard was created Earl of 
Banbury, under the Great Seal of England; and the 
Great Seal of England is an Inſtrument of Govern- 
ment, uſed within this Realm, and top the Affairs of the 
Realm; and when a Man is created an Earl under the 


Great Seal of England, they cannot intend him to be o- 


therwife tdan an Earl of England, and a Plea ought ta 
be taken accozwdfng to a Common Jutendment, and they 
never ſhall feareh fo2 a foxeign Intenoment, ſcil. that he 
bas a Peer of Ireland, &c. ko; this ought to be weten; 
ta if in an At of Parliament, Ireland ſhalt not be bound 
without erpaeſs Cos, though the Nature and Reafon 
of the Act extends ta Ireland; à fortiori, they will not 
intend a Man treated a Peer, under the Great Seal of 
England, to be an Iriſh Peer. It was admitted, that a 
Wan might be created a Peer of Irelznd, under the Great 
Seal of Engtand ; but this is by @ ſpetiat Merogative, 
and always there are fpeciat Modes iu the Patent added, 
that he ſhall be Earl, &c. by the Name af Eavl of, &c. 
in regno noſtro Hiberniz ; and by Reaſon of theſe (Uo2ds 


ſhall be within England; foz at this Day an Earldom 
confiſts anly in the Dignity, inherent to bis Peefon and 
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Fr ſo expꝛeſip added, he is an Iriſh Peer, but not without 
theſe Words; in the lame Manner, as an Act of Eng. 
land does not bind in Ireland, without expzeſs Mode; 
and befoze the Conqueſt: of Ireland, if: a Ban had been 
dn Earl, under the Great Seal, it could not be pꝛetende 
that he ſhali be an Earl of lreland ; and what Reaſon can 
be given that the Conqueſt ok Ireland had altered the In⸗ 
tenyment, - Thirdly, As to the Concluſion, he ſaid, that 
it was good, as it is pleaded ; but if it had concluded, 
as the King's Counſel -pzetend it ought, it would have 
been ill; fo2 as Holt Chief juſtice ſaid, his Title to the 
Earldom conſiſts of two Things, the Letters Patents 
by which William Vi count Wallingford - was created 
Earl of Banbury, which are Matter of Recozd, and the 
which he has pleaded with an hic in Curia prolat. (a that 
thep being in Court, and not. being traverſable, for they 
cannot ſay. non conceſſit to theſe Letters Patents, oꝛ null 
tiel record; and therefoze thep being pleaded, and ſewn 
to be in Court, it would be in vain to conclude, with a 
prout patet per recordum, in oder fo; "Trial of them 
which are in Court, and ſhould be tried by themſelves, 
And it cannot be denied, but the Concluſion is pꝛoper up- 
on the other Part of the Plea, ſcil. the Deſcent, which 
is Matter of Fact and traverſable ; fo2 ik A. be the Son 
of B. is a Matter of Fact, and triable per pais, in the 
ſame Manner as Counte's o2 not Counteſs, where one is 
a Counteſs by Marriage is triable per pais, 6 Rep. 33. 
and where it was objected, that Peer oz not Peer, is tri: 
able by the Record, and not per pais, as it is ſaid, 6 Rep. 
33. and 8 Hen. 6. 9, 10. cited per Holt; this was but a 
Fancy of the Solicitor General's ſpyung from his not ob- 
ſerving the Difference; fo2 no Man can be a Peer with- 
out Matter of Recozd, fo2 it ought to be either by Let⸗ 
ters Patents under the Great Seal, which is the mote 
common Map at this Dap, and by which the Patentee 
is enabled immediate, though he had never ſat in Parlta- 
ment, oz by Writ, by which the Party is not enabled, 
till he had ſat in Parltament ; and the which is counter: - 
mandable by Death, 02 by the King, by a Superſedeas, be- 
foze the Sitting in Parliament; but in both theſe Caſes 
his Nobility. commences by Matter of Recozd, and is 
Matter of Becozd; and when a Man pleads any ſuch 
Matter, he ought to ſhew a Recozd of it, i. e. os the 
. 2 0 Ate CEE EE, .ctters 


7 


. 


Writ on Recozd, bp which he, oz his Anceſtozs under 
whom he claims, have been created Peers, oz ſummoned 
and ſat in Parliament; koz Peerage is not a Patter in 
pais to be gained by Pyefcription, no moze than Felons 
Goods, Deodands, &c. but there ought to be ſome Mat⸗ 
ter of Recod of it, in the fame Manner, as there ought 
to be ſome Allowance in Eyre, &c. of the others; and in 
this Senſe, Earl o2 not Earl thall be tried by Recopd, 
ſcil. he ought to ſhew ſome Recozd, by which he oz his 
Anceſtozs have been enabled, Mobility not being a Pat⸗ 
ter, which may be gained by Uſage in pais; but if he be: 
gins and ſhews his Title by Recowd as here, and then 
males a Delcent, in ſuch Caſe the Deſcent never was tried 
hy Recozd ; as if a Man claim Privilege, and bzing a 
Writ as Clerk to one of the Curſitors in Chancery, the 
being a Curſito?, ſhall not be tried per pais; fo2 it is on 
Recozd, and Matter ok Recozd, but that he is not Ser⸗ 


vant to a Curſitoz, ſhall be traverſed, and tried per pais; 


and the Writs which were ſhewn in the Regiſter 287. 


F. N. B. 247, &c. were but TUrits of Pqivilege, the 


which a Peer might have to exempt him from being 
lwozn in Aſſizes, o2 to pzevent his being taken by a Capias, 
&c. the which TUrit being grounded upon the Recozw is a 


Certificate in ſuch a Caſe ; alſo in this Caſe the Defen- 


_ dant does not claim any P2ivilege as a Peer, but pleads 


only a Miſnoſmer, the which is a ſufficient Cauſe to abate 


the Indictment, 2 Inſt. 665, 666. and they have Conu⸗ 
lance of this, and abate Adions, &c. fo? this Cauſe eve- 
ry Day; and it is no moze, than ik one plead in Abate: 
ment of a MUrit brought againſt him by the Addition of 
Eſquire, that he is a Knight; and if a Man be to plean 
his Peerage, it is not neceſſary to have a Writ, 02 ta 
lay, that he is unus Parium regni; but to plead the Let- 


ters Patents, 02 Writ of Summons of his Anceſtoz, and 


tet that he ſat in Parliament, and derive his Pedigzee 
from ſuch Anceſtoz ; but a Biſhop who is ſeiſed of his 
Barony in jure Eccleſiz, and is not noble in his Blood, 
he ought to plead that he is unus Parium' regni, &c. 
And as to the Replication, he ſaid, that the Plea being 
good, the Replication had not avoided oz anſwered it; 
to? the Defendant has made a good Title to the Earl- 
dom, the which is not avoided by the Replication ; 

non as = NE ALS Fil, 
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Letters Patents of his Creation, oz otherwiſe ſhew lome 
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Fi:ſt, Becauſe the Replication does not ſhew any Deter. 
mination. in Parliament. Secondly, This is an 9zigina! 
Cauſe. Thirdly, No Judgment is given. Fourthly, 
_ They never bad the Cauſe befoze them. Firſt, This js 
not any Determination, fo2 it being by the Lords Spiritual 
and Temporal, this is not a Determination in Parlia: 
ment, koz the Parliament conſiſts of the King, the Lords 
Spiritual and Temporal, and the Commons; (0 that the 
King being a Part of the Parliament, nothing map be 
done there as a Parliament where the Ring is excluded; 
and this Judgment being pleaded, as by the Lords Spiri- 
tual and Temporal, without Mention of the Ring, it is 
with an Excluſion ; fo2 it being by the Lozds Spiritual 
and Tempozal ouly, as it is pleaded, the Ring of Ne. 
cefſity is excluded; and this is contrary to all the En⸗ 
tries of Judgments in Parliament; ko; every one knows 
that the Lords of Parliament have a double Capacity, 
{cil. as an Houſe when thep deliberate and conſult, and 
bote in Matters befoze them, in the Way of Legiſlature, 
d!) Matter of Privilege: And when they p2oceed as a Court 
in a judicial Manner fo2 rectifying of the Erro2s of in- 
feria: Courts, and as a Court, all that they do is by the 
Authority of the King, and the Stile ought to be, coram 
Rege in Parliamento, 02 ad Parliamentum, &c. as Ryley's 
placita Parliamentaria, Cotton's Records, & c. and any 
ſuch Judgment as this by the Lords Spiritual and Tempo- 
ral was never ſeen, and no Pꝛecedent of ſuch a Thing 
can be pꝛoduced; fo2 the King is the Fountain of Ju- 
ſtice, and no Ban may pꝛoceed in the Adminiſtration of 
it, but in his Name, oz under his Authozity ; aud there: 
foe in the King's Bench the Judgments are not, conſidera- 
tum eſt per Juſticiarios; fo2 if tt was ſo, it would be 
void, pet the Judgment is afually given by them; but 
it is conſideratum eſt per Curiam, in which the King is 
always preſent, and. the Judgment fs virtually, and in 
the Law, bis Judgment; [o the Lords Spiritual and Tem- 
poral give the Judgment; but it is nor their Judgment, 
but the Judgment is per Curiam Parliamenti coram Domt 
no Rege, &c, Secondly, This is an oziginal Catife, of 
which they have not Conuſance, and therefo2e the Pꝛo⸗ 
ceedings are coram non Judice, fo2 a Thing is as well 
out of a Juriſdiction of a Court, Where it comes there 
before its Time, ag. where it is beneath it; and rome 


4 


PAY 1 


— — 


if a Cauſe comes into R. B. by a Writ of falſe Judg- 
ment, and they pꝛoceed upon ft, their Pꝛaceedings are 
bold, & coram non Judice; and if a Writ of Error be 
brought. in Parliament upon a Judgment in C. B. the 
Pꝛoceedings in Parliament would ve votd.; and this has 
been okten ſo ruled, and very lately in the Caſe ok the 
Earl of Macclesfield, who having: bzought an Action of 
Scandalum magnatum in the Exchequer, he after bzought 

a Writ of Error in Parliament; and the Matter being 
examined, and the Court ready to give Judgment, it was 
objected, that the Cauſe came there per ſaltum, fo; there 
ought to have been a Writ of Error in the Exchequer- 
Chamber, upon the Statute of 31 Ed. 3. befoze that they 
came into Parliament ; and upon this the Court heard 
Counſel, and the Batter was debated ;. and after Deli⸗ 
beration upon it, the Court deſiſted : Alſo they have not 
Jurisdicion of the oziginal Cauſe foz another Reaſon, 
ſcil. they are the moſt ſupreme Court, and imploped circa 
ardua regni, and they ought not to be troubled with lit- 
tle Cauſes, but only upon Neceſſity, where a Failure of 
Juſtice is in the inferior Courts; fo2 all Cauſes generally 
conſiſt moze of Matters of Fack, than of Law, and it is 
beneath the Dignity of their Lordſhips, to be. troubled 
with Matters of Fact; this is not that the Law does 
not deem that their Lordſhips are able to examine Mat- 
ters of Fa, but that another May moe fit is appointed 
to be uſed in this Caſe, the which is by a Jury, whom 
the Law intends to be conuſant of the Truth of the 
Matter; and therefoze the Low requires, that they come 
out of the Neighbourhood, and not onlp ſo, but out of 
the Vill, becauſe vicini vicinorum facta ſcire przſumun- 
tur; but their Lordſhips are in a ſuperior Orb, and the 
Law does not pzeſume, that they are ſo well infozmed of 
theſe Matters; and therefoze ik a Writ of Error be 
bought in Parliament, in which there is an Error in 
Fact, this ſhall not be tried in Parliament, but in R. B. 


and fo2 what Reaſon ? Becauſe the Lords in Parliament 


cannot try a Matter of Fai ; and therefoze the Court of 
R. B. for the Neceſſity of the Matter, ſhall reverſe their 
Erroz in Fat themſelves ; but if Error in Fact be in 
C. B. and a Urit of Erro2 be upon this bꝛought in R. B. 
this Error in Fact ſhall be reverſed in R. B. alſo the Lords 
in Parliament are the dernier Reſort, and are to redzeſs 
— X x x 2 the 
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Trial. Thirdly, Che Lords have not giden any 


the Party has not a Right to recover, oz ſays that the 


the Errozs. ot all other Courts; and therefoze a Cauſe : 


thall not come there in the. firſt Inſtance, fo this would 
depzive the Party of dis Remedy dy way ok Appeal, oz. 
CArit of Crroz ; end it is the CUlisdom ok this Nation, 
and as he believed, of all Nations, to'give to the Party an 
Appeal, and not to concluve dis Right upon oof firſt 
udp. 
ment in this Caſe, foz it is only, that he has not a Kight 
to the Earldom of Banbury, the which is but an Opinion 
and no judgment; in Courts of Equity, it is true, the 
Diſmiſſion of the Bill, is the Determination of the Cauſe; 
but in a Pꝛoceeding at Law, ff a Couct-veclares, that 


Dekendant eat inde ſine Die 3 pet this is not a Judg⸗ 


ment againſt the Plaintiff, but ſuch Judgment would de 
_ erroneous without ſaying, Nil capiat per Billam, 2 Cr. 


284. and fo in a Quo Warranto ft is not fufficient to ad» 
judge, that the Party has not a Right to a Thing 
which he has uſurped, but he ought to be concluded from 
it by a Judgment. Fourthly, the Lords have not any 


Cauſe befoze them; this was only a Petition of the Earl 


to be tried by his Peers, the which is a Matter of pri- 
vilege, of which they have Conuſance, but the Right of 
Earidom never was befoze them, o; ſubmitted to their 
Judgment: He as Earl of Banbury petitions, (as a 


Member of the Body of the Peers of England, and be- 


ing under an Accuſation foz a Crime) to de tried by his 


Peers, this Petition afſerts him to be an Earl, he does 


not put that in Queſtion befoze them, and therefoze their 
Sentence is moze than thep had bekoze them to deter⸗ 
mine; he did not demand if he be an Earl, 02 no; he 
ſuppoſed it by his Petition, and the Title. to the Earldom 

1s not bzought in Judgment bekoze them; and therefoe 
their adjudicatum eſt, conſideratum eſt, & ordinatum eſt, 
is not founded upon any Matter, ſubmitted to their Co- 

nuſance, but totally beyond the Demand of the Petition; 
he demanded to be tried by his Peers, and aſlerts himſelf 


to be a Peet; and they anſwer, that he has not a Right 


to the Earldom of Banbury, the which is a Thing out 

of the Petition, and ok which the Lords had not any 

Jurtsdiction ; the Earldom of Banbury is an Jnheti- 

tance, and the Inheritances ok the Peers in their Þ0- 

nours, are determinable by the ſame Law, and ww 
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ſame Manner, as thoſe. in their Lands; and the Lozds 


have not, oz ever had anp Rigbt ta vetermine ok them, 


and the Counſel koz the Ming dave not p20duced, and he 
ſuppoſed cannot pꝛoduce anp Inſtante where the Peers 
have determined of ſuch a Matter; he admitted that they 


have determined Watters of Privilege, and Precedeneß 


between their Members; but the Right ok Inheritance 
of a Peer, never was determined by the Lords, but ts 
determinable accozding to: the Courſe of the Common 
Law, as all other Jnheritances are; and the Caſe of 
the Low Willoughby in Jones 96. was upon a Reference 
by the King; koz the CUap is foz a Peer to ſue to the 
King by a Petition, the which is a Petition ok Right; 
and upon this the King, if the Party ſubmits to his De- 


termination, refers it to the Lords, who examine it, and 


make their Kepozt to the Ring. and upon theit Repozt 


the King makes a Determination ; but if the Party 
does not ſubmit the Matter to the King, oz does not 


abide by his Determination ; then the King ought to 


— 


indozſe his Petition with a ſoit Droit fait, and ſend it 


into Chancerp; and it being there, a Commiſion ought 
- to ifſue to examine the Matter of the Petition; and this 
being found, then the Attorney General ought either to 


traverſe the Matter, 02 demur z and if he traverſe, it 
ought to be ſent into R. B. and tried there; Standford's 


Party has an Jnjury by the King, he has his Petition ot 
Right ; and inſtanced in a Caſe of a Petition of Right 


in the Nature of an Aﬀion on the Caſe, in which the 


Party complained of Sluces made at Nottingham, by 


which the Cater was diverted, &c. ſo that the Subjeck 


has his Remedy in theſe Caſes by the Common Law of 
England, in an ozdinarp Courſe in the Courts of the 


Ring ; and they are not determinable befoze the Los in 


Parliament, except when the Party becomes remedilels 
by Default of Juſtice in the inkerioz Courts; and the 
Lows have not one Law to determine the Right of their 
Inheritance in their Oignities, and another to determine 
their Inheritance in their Eſtates; but ik the Creation 
ok their Honour be in Queſtion, this ought to be tried 
by Matter of Reco2d ; if the Derivation of this Right 


be denied, ſcil. as if ſuch was the Anceſtoz of ſuch, the 


 bhich is a Matter of Fa# ; this ſhall be tried by a Jury, 
— | as 
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as other Matters ot Fact ſhall ; and the King's Coun 
ſel haue not pꝛoduted any Pꝛecedent of a Determination 
of a Right ok Peerage by the Lows ; the which they 
would have done, * hefuppoſed, ik there were any ſuch 
Precedent, and that which never had been done he ſup: 
poſed could not be done; and having ſpoke upon the four 
Points which he conſidered upon the Replication, he pg. 
ceeded to conſider the Allegation, that this Judgment 
was ſecundum legem & conſuetudinem; and as to this 
be ſaid, that he did not know any Reaſon fo2 this Allega: 
tion, which the King's Counſel had inſerted,” if it was 
not to frighten: the Judges; but he ſaid that he did not 
regard it, fo2 though he had all Keſpe# and Deference 
Foz that Honourable Body, pet he ſat there to admini⸗ 


ſter Juſtice accoding to the Law of the Land, and ac⸗ 
coding to his Dath, and that he ought not to regard 
any Thing but the Diſcharge of his Dutp; and as to 
the Law and Cuſtom of Parliament fo2 the Determina⸗ 
tion of Jnheritances, he knew not any but the-Common 
Law of England, the which is the Birthright of every 
Engliſhman ; and he would be glad to be ſatisfied by any 
Man, if there be any ſuch Cuſtom and Law of Parlia⸗ 
ment, where it is; foz a Cuſtom ought to conſiſt in U- 
ſage, and he deſired to ſee the Pꝛecedents of ſuch Judg: 
ments ; and as to the Law of Parliament, he did not 
know of any ſuch Law, and every Law which binds the 
Subjefs of this Realm, ought to be either the Com- 
mon Law and Uſage of the Realm, oz Act of Parliament, 
Nec ſuper eum ibimus, nec ſuper eum mittemus niſi per 
legale judicium parium ſuorum, aut per legem terræ; and 
therekoze the Earl of Banbury cannot be ouſted of his 
Dignity but by Attainder, oz Act of Parliament, oz Judg- 
ment in a Scire facias upon his Patent; but if there was 
any ſuch Law and Cuſtom of Parliament, [the which 
Pz. Attorney ſaid was inter arcana imperii, which is a 
_ firange Motion of a Law, though it map be good in 
Politicks ; and fo2 which the Lozds would not thank 
him, when thep conſidered that the Law which governs 
the Inheritance of their Dignities is inter arcana, fo? 
miſera eſt ſervitus ubi jus eſt vagum & incertum, ] yet 
when this comes incidently fn Queſtion befoze them, they 
ought to adjudge and intermeddle with it, and they ad- 
judge Things of as high a Nature every Day ; fo2 hep 
— con 
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conſtrue and erpound Acts of Parliament, and adfubge 
them to de vold ; they dilcharge Men committed by Plt- 
liament upon a Po2ogation, they adjudge of Pytvilege 
of Parliament, and inſfanced in the Cale ok Sir George 
Binion, and Sit John Evelin in C. B. where the Queſtion 
was, if the Filing of an Original during a Seſſion, @- 
gainſt a Memder, be a Beach of Piivilege ; and abjuvg- 
ed no Beach; and he ſaid that they did but march 

the Steps of their Pzedeceſſ92s, who have avjubged and 
determined of Matters ok as high a Nature as this; 
and he cited the Caſe out of an Oxford Manuſcript, 
where upon a Counterplea of Voucher, the Court of 
C. B. was divided in Opinlon; and upon this there was 


an Order by the Lords, that they ſhould adjudge the 


Counterplea good; but when this Ojder came into C. B. 
Parning Chief Juſtice refuſed to give Judgment, but 


Chard in his Abſente took an Oppoztunity, and gave 
Judgment, upon which a Writ' of Error was wougbt, 


and all this Matter ſhewn in R. B. and that there was an 
Order by the Lords, &c. but the Court did not regard 
it, but reverſed the Judgment ; and he ſaid, that the 
Journal of the Lords, is not any Reto, but Notes and 

Hemozials foz the Clerks to perkeck and enter the Re- 
topd, and cited Hobart z; and fs the Judgment which 


they have ſhewn in their Replication, is not any Aug. 


ment oz Determination in Parliament; aud if it wa 

pet it is in an oziginal Cauſe of which they have not 
Conuſance, and of a Matter which was not ſubmttted, 
92 befoze them fox theit Determination, and they have not 
given any Judgment, by which he ſhall be barted 02 er- 


cluded krom his Peerage ; and he having mave a good 


Title in his Plea, the which is not anſwered oz adotdev 
by the Reptication, it appears that he is a Peet, and 
ought to be indicted by dis propet Name, ſci]. Charles, 
Ear] of Banbury ; and being invited by the Mame of 
Charles Knollys, Eſq; this is a Miſnoſmer, fo2 whith the 
Inditment ought to be abated; and therefoze he ruled, 
that it be abated, ns ee Fl HABIT 
The other Juſtices argued to the ſame Purpoſe, tho' 
not lo particularlp ; and it was ſaid, that the Lozds are 
publick Perſons, in whom all the Subjects have an Inte⸗ 
teſt ; and therefoze they cannot alten, oz extinguiſh their 


the 


t march in 


Inheritance in their Peerage by a Fine, as was reſolved in 


"Ten. Trin 6 wall & Mar. A. B. 


the Cale of the Loꝛd Purbeck.; koz in luch Cale — 
would be taken away without the Conſent ok the Ring ſt; 
and the King is the Fountain of - Honour, and a Peer 


map not be depzived of his Peerage, without his Con. 


"ſent; and the Lozds can onip do that which they can do 
by Law; and ik they exceed their Quthozity,” their Pꝛo⸗ 
teedings are vold; and ok a Thing which is void, every 
Man may take Advantage; and Cotton's Records, and 
4 Inſt, 365. were cited, that a Peerage cannot be taken 
K but by * of . | 


Jerman and Orchard ; in | Cam. Sear 


8 17 is ina Urit of ELD upon a Judgment geben in 


the King's Bench, in an Action of tranſgr' vi & armis. 
wherein the faid Philip Jerman and Sarah his :Wife are 
Plaintiffs, and the ſaid Mary Orchard Defendant ; the 
Plaintiffs declare that the Defendant 1 Septemb. in the 


Pear 1672. with Fozce and Arms, the Cloſes! and Houſe 


of the Plaintiffs, in the Pariſh of Mary Magdalen in 
Taunton, in the County of Somerſet, did- beak and en: 


ter; and the Plaintiffs from their Poſſeſſion did amove, 


and their PÞoſſeMon from the ſatd firſt of September, un- 
til the Bill exhibited, ſcil. the fixth Day of May 1685. 
did keep and with-hold ; by Reaſon whereof they loſt the 
Pyoofits of the P2emiſſes, which they lay to be to their 
Damage 100 1. 


The Defendant as to the Fozce and arms hath pleaded 


Not guilty ; and hereupon Jſſue is joined. 


And as fo2 the Reſidue ok the Treſpaſs, ſhe pleads 
that the Cloſes and Houſe, at the Time of the Tre: 
paſs ſuppoſed, were one Cottage, and two Acres of Land 
in Shuttern near Fleetbridge, in the Pariſh of Taunton 
Magdalen; and as to all the Treſpaſs: befoze the firſt of 
September 1678. ſhe ſays that the Bill was erhibited in 
Eaſter Term, in the firſt Pear ok King james II. and not 
befoze ; and that ſhe is not guüty of any Treſpals within 
ſix Years befo2e the Bill exhibited. 

And as to the Reſidue of the Treſpaſs ſhe pleads, 
that befoze the Plaintiffs had any Thing tn the Pzemil- 
ſes, Sir William Portman was thereof ſeiſed in Fee; 
and the 2oth of March 1632. demiſed the — 5 | 

4 ohn 
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John Trowbridge, by the Name of ly Cottage, 02 varn, 
and two Acres ok Land, habendum fo; 1000 Tears, 


from the Feaſt of the Purification next befoze, by Uittue 
whereof Trowbridge entered, and was poſſeſſed 'z and 


that afterwards he alligned all his Eſtate to one Thomas 
Nicholas, that Thomas Nicholas 20 April, ' 15 Car. 2. 
aligned it to Thomas Nicholas his Son ; that Thomas 
Nicholas his Son 10 Jan. 1694. died Jnteftate, and Ad- 


miniſtration: of his Goods and Chattels was committed 


to Thomas the Father; that Thomas Nicholas the Father 
being lo poſſeſſed as Adminiſtratoz the gth Day of March, 

17 Car, 2. per Indenturam hic in Cur' prolat. (reciting the 
Leaſe made by Sir William Portman, and reciting that 
the Indenture, Demile and Eſtate in the Pꝛemiſſes were 
veſted in the laid Thomas Nicholas the Father, and the 
Alignment to his Son, and the Dying of his Son In⸗ 
teſtate, and Adminiſtration being granted to Thomas the 
Father ;) the ſaid Thomas the Father foz natural. Love 
and Aﬀeticn to the Defendant Mary his Gꝛand⸗daughter, 

granted; aligned, and ſet over to the ſaid Defendant. her 
Executozs, Adminiſtratozs, and Aſſigns, all his Eſtate in 


the Pꝛemiſſes, by the Name of a Cottage, Barn, and 
two Acres ok Land, and the ſaid recited Leaſe, and — : 


Writings and Evidences concerning the Pzemiſſes, b 


Alirtue whereof the Defendant entred, and gives Colour 


fo2 the Plaintiffs to enter; and that the Defendant en- 
tered upon them, as ſhe lawfully mug: 

Co this the Plaintiffs come and repip ; and as to the 
Petendant a Þ Plea upon the Statute of FANeTOng, they 
emur, h 


And as to the Reſidue lay, dene 80 verum eſt, Sir 


William Portman made the Leaſe fo2 1000 Pears to 


Trowbridge, that Trowbridge aſſigned to Thomas Nicho- 
las the Father, who afligned to Thomas his Son, who 


died Jnteſtate, and the Adminiſtration of his Eſtate was 


granted to Thomas his Father; and they further let 

foth, that afterwards, ſcil. the 1ſt of May 1674. Tho- 
mas Nicholas the Father died Jnteſtate ; and that the 19th 
of June 1674. Adminiſtration de bonis non of Thomas 
the Son, was committed to Sarah the Plaintiff, being 
his Siſter ; and that they entered by Uirtue thereof, and 
were poſſeſſed, till the Defendant entered, and committed 
the Treſpaſs ; abſque hoc, that Thomas Nicholas the Fa- 
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ther, granted, alligned, aud let ober to the Defendant au 
his Eſtates. in the Pꝛemiſſes modo & forma prout the 
Defendant hath alledged in her le. 
The Dekendant as to the Demurrer upon the Plea of 
the Statute of Limitations, joins with the Plaintiffg, - 
And as to the Reſidue, ſhe rejoins and pleads that 
Thomas Nicholas, the Father, granted, aligned, and ſet 
over the ſald Cottage, Barn and Lands, and the ſad re. 
ited Leaſe, and all Critings and Evidences concerning 
the Pzemiſſes, prout in the Plea ; and hereupon Jſlue ig 
joined, and a Venire facias is awarded, whereupon a Trial 
is had, and a ſpecial Gerdict given, where the Jury find, 
that Thomas Nicholas the Father, was poſſeſſed of the 
Term, as in the Plea is alledged ; and they find likewiſe 
the Indenture made the gth of March, 17 Car. 2. in 
hec verba ; by which the ſaid Thomas Nicholas the Fg: 


ther, reciting as in the Plea is ſet fozth, doth grant, 


aſſign, and ſet over to Mary the Defendant, her Execu- 
tors, Adminiſtrators, and Afſigns, all the ſaid Cottage 
Barn and Lands, and all and ſingular other the Premi 
before recited, together with the ſaid recited Leaſe, and 
all Writings and Evidences concerning the Premiſſes, he 
bendum the ſaid Cottage, Barn, and Premiſſes, immedi- 
ately after the Death of the ſaid Thomas Nicholas the Fa- 
ther, .and Mary his Wife, for, and during all the Reſt 
and Reſidue of the ſaid Term of 1000 Years, which ſhall 
be then therein to come, and unexpired : And the Jury 
find itkewiſe the Reft of the Jndenture in hæc verba ; and 
conclude, that if upon the whole Batter, the Court ſhall 
be of Opinion that Thomas Nicholas the Father did not 
aſſign; then they find he did not aſſign, and aſſeſs Da- 
mages fo2 the Plaintiffs; and if the Court ſhall be of 
Opinion that Thomas Nicholas the Father did affign, then 
they find he did aſſigu; and then the Plaintiffs come, 
& gratis cognoſcunt ſe ulterius nolle proſequi, pro ali- 
quibus damnis on the firſt Jfliie, o2 on the Demurrer, Et 
ulterius proſequi pro damnis illis omnino deadvocant & re- 
cuſant ; Ideo eadem Maria fit inde quiet', & eat inde fine 
die, ag to the Damages upon the firſt Iſſue and Demut- 
rer: But as to the Jſſue, upon which this (ſpecial Ger- 
dict is found, the Court have given Judgment fo2 ſerman 
and his Mike, who were Plaintiffs in the oziginal Aﬀion, 
upon which Judgment the Defendant hath nan — 
3 Fr: e 
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Writ of Erro2 befoze pouk Lozochips, and hath afligned 
the general Erroꝛss. And my Lord, J humblp conceive 
it is an erroneous Judgment; fo2 if by the Indenture 
found by the Jury in hæc verba, any Eſtate in præſenti oz 
futuro did paſs to Mary Orchard: Then Thomas Nicho- 
las aſſignavit, and Judgment ought to have been given 
fo? the Defendant : And J conceive with humble 
Submiſſion, that an Eſtate either in præſenti, oꝛ by Way 
of future Intereſt, did paſs by that Indenture: To pꝛove 
this, J Call by your Lozdſhip's Favour conſider firſt this 
Indenture, as it ſtands upon the Recitals and Pꝛemiſſes 
by themſelves without the Habendum; and in the next 
Place, J fhall conſider the Recitals, Pꝛemiſſes, and Ha- 
bendum together: And my Lord, J ſuppoſe it will not 
be denied me, that ik there are in the Pꝛemiſſes ok the 
Deed, ſufficient Cows to carry the whole Eſtate 
and Intereſt of Thomas Nicholas to Mary his Gzand⸗ 
daughter, that whole Cſtate being veſted by the Premiſſes, 
cannot be deſtroyed by the Habendum; fo2 an Habendum 
cannot fruſtrate a Szant, that was complete bekoze, but 
will be repugnant, Hob. 171. and tis likewiſe (o reſolved 
in Goſhawke and Chickell's Caſe, in Juſtice Jones's Rep. 
205. and in Welden and Elkinton's Caſe, in the Com. 
520. And my Lord, J hope there are ſufficient .Cowds in 
the Premiſſes of this Deed, Which being taken in Con⸗ 
ſtruckion together with the Recitals, will amount to a 
compleat Gzant of his whole Intereſt; and as to this 


0 a 
18 — 


Purpoſe, the Caſe is no more in Effect than this, Thomas 
Nicholas by Indenture reciting a Demiſe from Sir Wil- 


liam Portman, to John Trowbridge fo; 1000 Pears, of a 
Cottage, Barn, and Cloſe ; and reciting that the ſaid 
Leaſe and Jndenture, Term and Eſtate, is ſettled and 
veſted in him, and that he is lawfully intereſted therein; 
koz the Reſidue of the Term, grants all the ſaid Cottage, 
Barn, and Lands, and all and ſingular other the Premiſſes 
therein before recited, or mentioned, together with the ſaid 
recited Leaſe; and all Writings and Evidences concerning 
the Premiſſes, to Mary his Grand-daughter, her Executors, 
Adminiſtrators, and Aſſigns. Here my Lords, the Cot- 
tage, Barn and Lands, which are the demiſed Premiſſes, 


_ are particularly enumerated, and the ſaid recited Leaſe, 


and all Writings and Evidences concerning the Premiſſes 
are granted likewiſe by expreſs Words; ſo that the Lands 
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| themſelves being particularly* 
and ali CUritings and Evideuces concerning thoſe Lands: 


Different in Mature and Quality from what was men. 


and compꝛehenſive Terms as could well have 6 


mentioned, and the 


— N 1 " Wo 3 5 by 
n. 


Thele Mons all and ſingnlar other the Premiſſes herein 
-befoze recited or mentioned, muſt refer to the Term and 
Eſtate recited and mentioned before, 02 be totally rejeted: 


it cannat be applied to the Leaſe it ſelf, fo2 that is grant. 
ed by expzeſs Cllodds, and ſo are all Writings and Ebi⸗ 


dences concerning the Pꝛemiſſes; it cannot be applied to 
the Cottage, Barn and Lands, with the 'Appurtenanceg, 
Fo2 they are all kewiſe exp2eſly granted befote ; and other 


the Premiſes, with humble SubmiKon, mu be ſomethin 


tioned befo2e, as is reſolved in Mildmay's Caſe, 1 Rep. 
177. and in Miller and Manwaring's Caſe, Cr. Car. 400. 
And my Lord, theſe Moms, all and ſingular other the 
Premiſſes before recited and mentioned are as operative, 
een put in 
the {Wow Premiſſes of it ſelf is a [Moꝛd of a very large 
Signification; fn Dive and Manningham's Caſe in the 
Com. 67. prærecitata, infra contenta, infra expreſſa, & 


pæmiſſa, are holden to be ſynony mus Terms; and in Ly- 


ford's Caſe, 11 Rep. the Impozt of the TWIow Præmiſſa 
is conſidered again; and there Præmiſſa is taken to fig- 
nify as much as Prædimiſſa, oz Praconceſſa, and to ex- 
tend to all the Pꝛemiſſes befoze demiſed oz granted, if 
in a Leaſe o Ozant ; and to Præconfirmata in a Confirma- 
tion, as was reſalved in the Caſe of the Earl of Pem- 
broke and Syms, cited in Lyford's Caſe ; and my Lozd 
Hob. in the Earl of Clanrickard's Caſe, Hob. 276. ſays, 
that Præmiſſa in its full and large Senſe, is as much as 
Præmentionata 02 Prænominata. My Low, if the Wozd 
Præmiſſa be of it ſelf of fuch a large and extenſive 
Meaning, as to take in and compꝛehend, Prædimiſſa in a 
Leaſe, Præconceſſa in a Gant, Præconfirmata in a Con- 
firmation; and if a Deed operate partly as a Gzant, 
and partly as a Confirmation. to ſignifp as much as 
Praconceſſa & præconfirmata, a fortiori in our Caſe, the 
Wows before recited and mentioned Premiſſes, will carry 
fuch Things as are befoze recited and mentioned, as the 
Term and Eſtate in thee Lands were particularly; fo: 
'tis ſhewn by way of Recital that the Term and Intereſt 
of 1000 Pears granted to Trowbridge, was veſted in 
the Gzantoz, and that he was intereſted therein fo? the 
5 > 9 Kemain⸗ 


GI. : 


— 


and fully recited, and ſet fozth, as it can be. And my 
Lord, it will be no new Couſtruction of the Mozd Pre- 
miſſes, to make it ſiguify the Term and Intereſt in the 
Land, s well as the Land it ſelf, ag was reſolved in the 
Caſe of Oneſley and Fisk, reported by mp Lord Chief Ju- 


ſtice Anderſon in his 1 Rep. 236. and abtidged by my 


Low Chief Juſtice' Hale in his Common Place in Lin- 
coln's Inn Library, Tit. Expoſition, plac. 195. My Lord, 
J ſhall put the Caſe as it is in that Abꝛidg ment, A. makes 
9 Leaſe fo2 Forty Pears to B. who alligns to C. C. by In⸗ 


- denture grants to D. al bis Right and Jutereſt in all the 
A. to B. and covenants with 


Lands nuper dimiſſ. per 
D. quod pred. præmiſſa tunc fuer & continuarent Dif- 


charged of all fonmer Jutumtances made by C. aud that 


he was lawfully Owner of the ſaid Indenture, Demile, 


Term and Peemiſſes, whereas in Truth C. befoze the 
Alignment had made a Leaſe of Part of the Pꝛemiſſes 


to F. and twas ruled a Beach of Covenant, fo? the 
om Premiſſes doth not go only to the Eſtate, oꝛ Term 


aMgned, but to the Land it ſelf, which was incumbzed 


by the pꝛecedent Leaſe ; theſe are the very TUows of 


præmiſſa, prærecitata, J humbly hope, will do it much moze 
in our Caſe, where the Term and the Eſtate are partictt- 


larly recited and ſet ſozth; and there is nothing elle to 
which theſe Mozds can be applied, and pour Lordſhip 
bill reject no Part of the Sentence, but let every CUo2w 
habe its due Effect and (Ice, ik it be poſſible to be done. 


And my Lord, theſe Wows ſeem to be put in fo2. that 


very Purpoſe immediatelp after the Lands themſelves, 


to paſs the Eſtate and Intereſt in the Lands: But, my 
Lord, if that ſhould be againſt me, pet J hope that this 
Deed being taken all together, upon the Premiſſes and Ha- 


bendum, it ſhall operate by May of Gꝛant of a future In- 
_ tereſf, to commence in Poſſeſſion upon the Death ok 
Thomas Nicholas: And here my Lord, J will by pour 


Lordſhip's Favour, in the firſt Place (ee how this Caſe 


would have been, ſuppoſing the Cows, from and after 


the Deceaſe of the ſaid Thomas Nicholas, had been left 
out, and then it would have been no moze than this; A 


a Cote 


Remainder of: the ſaid"Term ; lo that it is as plainly 


that Abridgment. And my Lo, if in that Caſe the 
Wow Præmiſſa did comprehend the Term and Eſtate, 


Man reciting a Leaſe fo2 1000 Pears made to J. S. of | 
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a Cottage, Barn, and Cloſe, the Term and Intereg 
whereof is veſted in himſelf, fo2 the Reſidue ok the (ald 


Term, grants the ſafy Cottage, Barn and Cloſe to ano. 


ther, Habendum the ſaid Cottage, Barn, and Pꝛemiſſeg 
to the Gzantee, his Executozs, Adminiltratos, oz Agigng 
for and during all theReſt and Reſidue of the ſaid Term; and 
ik this had been the Caſe, J ſuppoſe there would have been 
no manner of Queſtion, but it had been a good Aſſign, 


ment: Jn the next Place, Jf pour Lordſhip pleaſeg, we 
will fee what Alterations theſe TUo2ds, from and after 


the Deceaſe of the Grantee, have made; and my Lord 
upon theſe Wows the Caſe is thus, J. S. reciting a Re. 


leaſe made in the Pear 1632. fo2 the Term of x066 


Pears, which is veſted in him fo2 the Reſidue of the ſain 


Term, by Indenture bearing Date in the Pear 1664. when 


only Two and Thirty of the 1000 Years were expired, 
grants the laid demiled Pꝛemiſſes, Habendum to the 
Gzantee, his Erecutozs, Adminiſtratozs, and Aﬀligns, from 
and immediately after the Death of the Grantor, unto 
the End of the Term, and for and during all the Reſt and 


Reſidue of the ſaid Term of a Thouſand Years, which 
ſhall be then therein to come and unexpired. And here, 
my Lord, J ſuppoſe it will be objected that theſe Tos, 


from and after the Death of the Grantor. have fruſtrated 


the whole Deed; ſo that whereas without theſe Tops, 


'tis plain the Gzantee had took an Eſtate fo2 968 Pears; 
pet the Jnterpoſition of theſe Mozds, whereby at moſt 


the Commencing of this Gzant in Poſſeſſion fs deferred 


but during the Life of the Gzantoz, hath totally deſtroy: 
ed this Eſtate, and rend2ed the whole Deed and Inten⸗ 
tion of the Parties void, and of no Effect: This is 
what J ſuppoſe will be contended koz on the other Side, 
but J humbly conceive it is very hard Law, and J hope 

will be {fo thought by your Lordſhip. My Lord, J muft 

acknowledge the Caſes of Feoffments, Habendum after 
the Death of the Feoffoz, and other like Caſes of Free: 
holds; Habendum after the Death of the Gzantoz, 02 af- 
ter ſuch a Term of Pears, as fn Buckler's Caſe in the 


2 Rep. where the Habendum makes the whole Deed void, 
to be Law. But my Lords, the Reaſon of thoſe Caſes 
will not hold here; a Freehold cannot expect, but muſt 


paſs in præſenti, when ever the Conveyance by which it 
is to paſs, hath its full Execution, be it by Lfvery, At- 
1 


tozument, 
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not make a Leaſe:fop-Life, to commence after the Death 
of the Ozautoz ; to it Livery 02 Attounnent be had pre- 
ſently, the Eſtate, will veſt preſently, if after the Death 
of the Leſſoz, it comes too late; fo2 without Livery, oz 
Attoznment in the Life ok che Leſſoz and Leſſee, G2an- 
to; and Gzantee, the Leaſe and Gzant are void, Lite. Sect. 
66, 331. Put a Leatſe fo: Years to commence after the 

Death ol the Leſſo2 is unqueſtionably; good; and in the 
Interim the Leſſo2 continues in Poſſeſſion, and his Eſtate 
in the lame light it was befoge, only tis charged with 
a future Intereſt ; i this be ſo in the Caſe of Tenant in 


ment, 92 other Ceremony ; and therefoze a Man can: 


Fee? why map it not be ſo as well in the Cale of Tenant 


fo2 Pears? and why may not Tenant fo2 Pears in ſuch 
a Cale as ours, make a Leale to commence after his 
Death? as fo2 the Purpoſe: foz 500 Pears. And my 
Lozd, J humbly conceive that ſuch a'Leaſe will be cer- 


tainly good, and was reſolved fo in Locroft s Caſe, cited 


in the Rector of Cheddinton's Caſe, in the 1 Rep. 155. 
But it will be ſaid, if Tenant fo2 1000 Pears leaſe 
fo) 500. to commence after his Death, that is good; 


but if he grant the Land, Habendum from and after his 


Death, for the Reſidue of his Term, that is void fo; the 


Incertainty ; tis not ſaid fox what Jucertainty: Js it 
incertain whether he (all ever take any Thing by the 
Grant at all oz not ? oz is it incertain, becauſe at the 
Time of the Gzant it is not known, koz how many Pears 
he hall take? the firſt of theſe, ik there were ſuch an 
Intertaintv, might perhaps be a Reaſon to make void 


the Gzant; the Second with Sab miſſion will be none; fo? 
though it be incertain at the Time of the Execution ok 
the Gꝛant, ko; how many Pears it is made; pet it will 


be certain enough at the Time when the 'Gzant is to take 
_ Effet in Poſſeſſion ; and it is not of Meceſſitp it ſhould 

be certain at the Time of the Baking of the Gzant, as 
if a Leaſe be made to J. S. fo2 ſo many Peats as J. N. 


ſhali name, that will be good; yet there is no Certainty 


at the Time of the Executing the Deed. Jf a Man re- 
citing that J. S. hath a Term fo2 500 Yeats in the Ma⸗ 
1192 of Dale, and likewiſe reciting that he Himſelf hath a 


Term f62 1000 Pears in divers Lands in Sale, grants 
thoſe Lands to commence after his own Deceaſe, Haben- 
dum fe lo many Pears as J. S. fhall then have 8 the 
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Han: of Dale. My Lords, with blumble Submifon to 
pour Lordſhips, J ſhould think luch a Leaſe would be 
goed; and t Tenant to: Years max make a Leaſe fo 
Pears, to commence akter bis Death, as that J thing 
is no Queſtion but he map; and ik "Tenant fo2 Pears 
map make a Leaſe to commence after his Death, Haben. 
dum fo; ſo many Pears as J. S. chall then habe in the 
Manoz ok D. which J humbiy offer to pour Lozochips 
Conſideration ik he map not, then by the ſame Reaſon 
os he may make a Leaſe to commence after his Death, 
Habendum fo: (o- many Pears as J. S. ſhall then have in 
other Lands, he may make a Leale Habendum fog fo ma. 
ny Pears as ſhall be to come akter his Death in his own 
Lands ; koz when the Ozantoꝛ is dead, and the Leaſe ig 
to commence in Poſſeſſion, it may as certainly be known 
how many Pears are to come in the Lands granted, ag 
it can be how many Pears J. S. then hath in the Manoz 
of D. Et certum eſt quod certum reddi poteſt. But my 
Lord, it map be further objected, that the G2anto? only 
having a Term koz Pears in thoſe: Lands, and having 
granted theſe Lands, Habendum from and after his Death, 
for the Reſidue of the Term, he having reſerved the 
Lands to himſelf faz ſuch Time as he ſhall live, he hath 
reſerved to himſelf as much oz moze, than he hath 
granted; fo2 as tis ſaid in Welden and Elkiogton's 


Caſe, in Com. 520. Time fo Life is. greater than Cine 


ko: Pears; if it had been ſaid, that an Eſtate fo2 Life 
is greater than an Eſtate fo2 Years, it would have been 
true to many Purpoſes-; fo2 the Freehold coming to the 
Term, though ko; 1000 Pears, will merge it; but my 
Lord, here he continues Tenant fo2 Pears till, notwith- 
_ ffanding he hath reſerved the Lands to himſelf during his 
Life ; and therefoze it is pꝛoperly ſaid in the Com. Time 
for Life, not an Eſtate for Life, is greater than Time 
for Years. But, my Lord, though it be in that Place 
a pꝛoper Expreſſion, pet J humbly conceive it will be hard 
to maintain it true in ſuch a Caſe as ours; koꝛ my Lords, 
it appears to pour Lordſhips upon the Face of the Deed 
found by the Jury, that at the Time of the Gzant, there 
were above 960 Pears of the Term to come ; and the 
Gzanto having: theſe Lands fo2 this Term, grants the 
Lands to the Gzantee, his Executozs and Adminiſtrato?s; = 
_ Habendum to him, his Executozs and 9 


2 
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from and after the Deceaſe of the Gzantoz : Jt is plain 
as J put the Cale at firſt, it from and after the Deceaſe - 
of the Grantor had been omitted, all had paſt z but by 
- theſe Mozds, he hath retatned the Lands during fuch 
Time as himſelf Gall live, perhaps it will be objected 
that this map be as long as the Leaſe hall laſt; and 
therekoze tis incertain whether the Gzantee ſhall eder take 
any Thing by the Gzant oz not, and therefoze tis void, 
My Lord, this Objection contradicks the Courſe ok Na- 
' ture, and the Experience and Obſervation of all Man⸗ 
kind, foz- above theſe 4000 Pears ; ko; ſince the Floud, 
where have we heard of a Man that hath out-lived 960 
Pears 2? It is (aid indeed in Br. Tit. Grants 154. and in 
another Book of his, called Petit, Br. cap. 437. That if 
a Man be poſſeſſed of a Term fo2 40 Pears, and grants 
ſo many of them as ſhall be to come after his Death, 
that ſuch a G2zant hath been holden void fo2 the Incertain⸗ 
ty, fo2 the Ozantoz may live all the Pears, and then no: - 
thing ſhall be behind after his Death; and this Caſe is 
often cited in our Books, but is no where adjudged that 
J find; and Br. himſelf both there, and likewiſe in the 
little Boak, (where. it is fuller put than in his Abridgment) 
makes a Quzre of it: But my Lord, J ſhall not diſpute 
that Caſe, it ſtands upon the Reaſon there given; the 
Ozantoz map live out the 40 Pears, ſo there is at moſt 
but a Poſſibility fo2 the Gzantee ; and therefoze it may be 
reaſonably enough ſaid, the Gzant is vold, fox the In⸗ 
certainty, whether ever the Gzantee ſhall take any Thing 
by the Gzant oꝛ not: But my Lord, as this Cale is an 
Authoꝛity to make ſuch a Gzant void, becauſe the Gzanto? 
may out-live the Term ; ſo my Lord, where there is an 
apparent Jmpoflbility that the Gzanto2 ould out-live the 
Term, as there is here, the Gzant will by the contrary 
Reaſon be good; and my Lord, in many Caſes the Law 
makes a Difference between long and ſhozt Terms, of 
which J might give many Juffances, were I not atraid 
I had already ſpent too much of your Lowſhip's Time ; as 
Br. Mortmain pl. 39. à Leaſe ko; 400 Pears to a religi⸗ 
ous Houle is Mortmain, fo2 99 Pears is not; fo in 
Crocker and Kelſey's Caſe, Cr. Jac. 688, 68g. if a Feme 
Jointreſs upon the 11 UH. 7. leafe ko twenty-one Pears 
tis good ; if fo2 500 Pears, tis an Alienation within 
that Statute ; and the like gat was taken 1 the 
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Common Pleas, Mich. 13 Car. 2. in the Caſe of Hem- 
mings and Brabanſon, where the Caſe was, the Earl of 
Meath let the Lands in Queſtion to Underwood, Haben. 
dum from Michaelmas next following fo2 81 Pears, ik 
A. ſhould ſo long libe; and from and after the Day of the 
Death of A. to the ſame-Lefſee fo2 Thirty-one Pears ; the 
Leſſee entred befoze Michaelmas, and continued in Pol⸗ 
leſſion, till after the Leſo2 entred upon him; and he be. 
ing out ok Poſſeſſion by Deed ſealed off the Lands, af: 
ſigned his Intereſt to the Plaintiff, upon whom the De. 
fendant entred, and the Plaintiff bzought his Action; 
there was a ſpecial Uerdict found, and adjudged fo? the 
Plaintiff ; in this Caſe. it was objefted, that the Term 
fo2 Thirty-one Pears was a contingent Intereſt upon the 
Dying of A. within the Eighty-one Pears, fo2 he may out: 
live it; but it was holven by mp Lord Chief Juſtice 
Bridgman, that if the firſt Leaſe was fo2 Thirty Pears, oz 
ſome ſhozt Time, if A. lived ſo long, it were merely con- 
tingent, becauſe pzobably A. might out-live the Term ; 
but being fo2 Eighty-one Pears if A. lived ſo long, that 
made a Difference; and to this all the Judges agreed: 
So my Lozd in the pꝛelent Caſe, if this Gzant Had been 
_ of a ſmail Term, ſuch as in Reaſon a Man might be 
ſuppoſed to out-{fve, the Habendum from and after his 
Deceaſe, might make the whole H2ant void fo2 that Time; 
fo? his Life might be as great as the Time fo2 ſo few 
Pears ; but being ſo long a Term as this is, J humbly 
conceive an Intereſt paſſes in futuro by the Gzant, and 
that his keeping it koz the Time of his Life, cannot be 
taken fo2 ſo many Pears as the Term ſhall laſf, and then 
the Habendum onlp ſhall be taken fo2 a Qualification oz Re⸗ 
ſtrickion of the Generality of the P2emiſſes, and not a 
total Fruſtration of them. Beſides, my Lord, as to 
this Point, we now ſuppoſe the Term did not paſs by 
the Pꝛemiſſes of the Deed; and if it did not, then this 
is a Gzant of the Land only, Habendum after his Death, 
and Roll, in his Abr. Tit. Grants 66. takes the Difference 
between Szanting of the Term and Szanting of the 
Land it ſelf after his Death ; if he grant the Term, 
Habendum after his Death, the G2ant is good upon the 
Pꝛemiſſes, and the Habendum is void; but ſays the 
Book, if it had been a Szant of the Land, Habendum 
after his Death, that had been good, which is expert? 
2 | | | | 
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that the Term did not pals; Juſtice Yelverton and my 
Lord Chief Juſtice. Fleming held, it did paſs ; in that 


Caſe it was adjudged afterwards, that by thoſe Mods 
the Term did not paſs ; and the Reaſon given Will pꝛove 
that in our Caſe it will paſs ; fo2 there the Habendum 


was to the Gzantee and his Peirs, and therefoze: they 


conſtrued it, that nothing ſhould paſs but what the Heir 
ſhould take; but ik the Mozd Executois had been in 
there, tis plain from that Caſe the (lows, all his Lands 
and Tenements, had conveped the Term: In Br. Abridg- 
ment, Tit. Grants, pl. 155. it is ſaid, that if a Man 
graut Omnia terras & tenementa ſua in D. a Leaſe fo? 
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Pears ſhall not pafs; but in Bracebridge and Cook's Cale 1 
in the Com. 424. that Caſe in Br. is denied; and tig 
there reſolved that a Gzant-of- all his Lands and Tene. 
ments ſhall make the Intereſt ko; Pears to paſs; and in 
Hill. 22 & 23 Car. 2, in Scacc. upon a ſpecial Aerdig 
there found befoze my Lord Chief Juſtice Hale, then Chief 
Baron, in an Ejectment, between Smith and Touchet; the 

Caſe was, Daniel Blagrave reciting an Dꝛder in Chan: 
cery, dated the 15th of Octob. 12 Car. 2. and an Inden 
ture of Demile-of the 23d of November following, mubde 
to him by the Mayor and Burgeſſes of Reading, of'q 

Manſion-houſe, Meadow, and other Lands there parti. 
cularly mentioned, lying in ſuch a Pariſh, grants the 
ſald Manſion⸗houſe, Meadow, and other the Lands in 
the ſaid Demiſe mentioned, and all his Eſtate, Term und 
Intereſt, in and by the ſald Indenture to him granted; 
whereas in Truth there was no ſuch Leaſe by the apo} 
and Burgeſſes, and ſo no Term, Eſtate, oz -Jntereſt 
granted to him; but kozasmuch as he had a Term ko: 

Pears in the ſaid Manſion⸗houſe, and Land particularly 

named, tho not by the Indenture recited; and he granted 
the lald Manſion-houſe, and Land; it was adjudged in 
that Cale, that his Term and Intereſt in the Poule and 
Lands paſſed by the Szant of the Houſe and Lands 
themſelves, which is a ſtronger Cale than outs, where 
the Term and Intereſt is truly recited, and the Parcels 
plainly and fully deſcribed and enumerated ; and therefor, 
J humbly conceive that both by the ſpectal TUo2ds, of all 
his ſaid Cottage, Barn, and Lands, and the general 
Woods, all and ſingular other the Premiſſes herein before 
"recited or mentioned, the whole Term and Eſtate is well 
aligned upon the Premiſſes of the Deed ; and being Co, 
ſhall not be made void by the Habendum, as fs holden by 
my Lozd Hobart, and thoſe other Books J cited befoze ; 
the Term ſignifies not only the Limitation of Time, 
but the Eſtate and Intereſt which paſſes koz that Time, 
as it is ſaid by my Low Cook, 1 Inſt. 45. ſo that when 
Tenant fo2 Pears hath granted his Term, he hath grant- 
ed his Eſtate and Intereſt fo2 the whole Time that he hath 
in it, and the Habendum which limits any Eſtate to him- 
ſelf again, is repugnant and contrary to what he hath 
done befoze ; but when Tenant fo2 Years grants the 

Land, this he may limit fo2 Part of the Pears, 02 fo? M 
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02 Habendum after bis Death, as Roll. Tit. Grants 66. 

is expzeſly. Ny Lord, J dope that both by the Mos, 

all and ſingular other the Premiſſes herein before mention- 

ed and recited, and likewiſe by the Mods, all the ſaid 

Cottage, Barn and Lands, the whole Eſtate and Intereſt 

of Thomas Nicholas, paſſed by the Premiſſes ok the 

Deed, and that it was a full and complete Grant tag 
Mary, her Executozs and Adminiſtratozs in præſenti upon 

the Pzemifles'z and ik fo, then my Lord it cannot be 

avoided by the Habendum, though it be a void Habendum, 

as my Lozd Hobart, and thoſe other Books J cited at 

firſt are; and my Lord, ik the Term ſhall not paſs by the 
Premiſſes, then it cannot be (aid to be granted in the Pre- 
miſſes; and then the Szant is only of the Land, Haben- 
dum after his Death, which accoꝛding to the Difference 
taken in Roll, Abridg. mentioned befoze, is good: And 
my Lord, the rather in ſuch a Caſe as ours, where it ap. 

- pears upon Recozd befoze your Lordſnip, that at the 
Time of this Gzant, the Szantoz bad an Eſtate in the 
Land fo2 above 960 Pears ; lo that the oss, from and 
after his Deceaſe, cannot with the leaſt Colour of Rea- 
ſon be ſafd to amount to a Reſerving; of it to himſelf; du- 
ring the whole Term; and then ik Time during his Life 
cannot be an Intereſt equivalent to 950 Bears, an Intereſt to 
commence in futuro after his Deceale, muſt paſs ; ang 
which though incertain, at the Executing of the Align. 
ment, was certain enough when the Time came, that it 
was to commence in Poſſeſſion ; and it is not of Mecel. 

ity it Could be certain at firſt 5 and ik ſuch an incertain 
Intereſt, to be made certain ex poſt faQo, paſſed' by the Al- 
lignment, then the Deed was not vold; but Thomas Ni- 
cholas aſſignavit, and the Jflue is found! koz the Defen- 
dant ; and Judgment ought to have been given accozdingly 
, oe — 9 _ ö — being given foz the Plaintiff 

18 erronedus ; and J hum ay pour Loꝛdſhip it map 
ee 

Afterwards in Trinity Term following, this Caſe was 
argued ſeriatim by all the Judges, and the Judgment was 
reverſed by the Opinion of Treby Chief Juſtice, Atkyns _ 
Chief Baron, Nevil and Rookby Juſtices, and Turton and 
Letchmere Barons, Powell Juſtice, and Powell Baron, be- 
ing econtra ; and they all delivered their Judgments ſeria- 

_ Um, but Atkyns Chief Baron, who was abſent z but his 
DPypfinion 


| 
i | 
1 * 
14.5 
0 ö 15 
ü % 
ö 1 
111 
| 1 
1) 
{ 
1 
"ot 
: 
* 
1 i 
Wd 1 
1 
4 
+0 [4 
WA, 4 
1 6 
1128 
1 
N 
19 
tr | 
N 110 4 
Ji! | 
Wt 
Wi. 
Fa bi! 14 
[ i 1 
l 
. i 
11 1 
164 
e 
19 
1 
ae 
NR 
o N 
WW. 
Wk dl! 
Nu. 
. 
Foot Po 
+ * 4 
i 
. 
1 
1 
7 15 . 
HIM 
8 
N 
8 G 
10h l 
1 1 1 
6 
.. 
J 42 
. 
e 
8 2 $7 
Wh + | 
n 
7 & aff 
55 DM 
1 41 
N 1 2 * 
[365 & 
1 IB 
bh : 13 
1 
ieee 
N 
3 1 $ 
sf, 
LIP 
1 
MY); 
- FN 
With,” 
MO! 
wht 
: + if 41 
($2088 
. . 4 
15 1 
1 va 
" $i 97 
i 
7 4 #7 
n 
i 
INN 
+ LIN 
+:8 4 x! 
1369 
Ls 
: 1% 
: HER 
4 BJ 
1 11 
1 f. 
4 PH 
| 1 
1 
| phe 5 
ö » 4h 
ER: 2, 
1 
* i 
+ CH 
\ 1 Hb 
i 
Wee 
* 
« .. £ 
©: $3. R008 
3 $832 
1 
l 
44 
1 1 
4. 
$7 437 
1 
ae 
int: 
8 
i 5 
1 1 
f 39 1 
"18 . * 
OTIS 
"W384 
+} 
[2 ; 2 
| , * 4 
THEE 
4: "A 54 
4; pk "8 
e 
ee nt! of | 
R-2-- t 
iin 
14 : +318 
2 RIG; 
1 
A 
We 
1 170 3 
+ v8 
„i 
108 
Ed! 31 - 
Tv. a is 1 
1 
ARS} 
ai 


— — — — — — — — —— —— ͤ—ͤ—6äf —— 
> — ———— ——— — — — — — ny apy ” 
RIS - e . - 79 7 4 — — . 0s 7 * . 
— - ne =. 4 ___ Ie; . ; 
— green wy 2 * — — —— — n — — 
orgs - — — t So. — 8 
8 0 A 3 1 . 0 * 4 7 * Moe” 
- 2 ——_— ne 2 nod OE 5 LED = + 
5 __"” Pg end n 
I 4 pe Wo "hi <0" 2 e 38 
— mr SOS DEMS 2 — _ — 
Rr. NL» 
. * 2 * 4 EY IS 


* 4 e . 5 0 0 
/ x 8 * a — 
0 = . \ \ O % x . OY \ 
k 1 F 2 FF of 8 A PR A ” pe”? . 4A . * 1 2 * 6 "7 * 
6.4 "uy by \ F 5 « * > N N 
* * 9 . . N : . " 
> . . 0 — Y N * 
” | g Y ; * * 
pb, * . F w 5 wx 1 | | ar | N | 
1 Lt F N s ; CY ** x .. E & » | » RN > 0 CY 7 . \ * 
% 2 " ' A g , a 6 
* , — Ak p = 


: Dpinion was ut ſupra; and the Caſe was ſuddainiy re. 
ſolved in R. B. upon the firſt Argument, though Eyres 
Jaſtice then ſcemed to diſſent; foz he cited Roll, Eitle 


ity that the Aſſignment was good; 


Grants, as an gue | me! 

and Holt Chief Juſtice and Dolben - Juſtice oniy ſpoke ta 
the Caſe, and. (aid. that there was nothing in it; bur 
upon the Reſolution of the Judges, it appeared to be a 

Caſe ok Meigbt, and they all reſolved the Alignment ta 

be good upon the Premiſſes of the Deed, and rejected the 


Habendum; fo the Eſtate being limited in the Premiſſes, 


and the Sant perkect, an Habendum is nat neceſſary, 


and it chall not make that vold, which was perfect bekoze; 


Black Acre to J. S. and his Þeirs, that by this his Eſtate 


utile per inutile non vitiatur; and here the Queſtion 
was, if by the Gant of the Cottage, Barn and Lands, 


and all and ſingular other the recited Premiſſes, together 
with the {aid recited Leaſe, and all Writings and Evidences 


concerning the Premiſſes to Mary and her Executors, Ad- 
miniſtrators, and Aſſigns, the Term, Eſtate; and Intereſt 
paſſed ; and in this the-Juſtices did not agree, fo2 many 

of them held, that he having recited his Eſtate and Inte⸗ 
reſt from Sir William Portman, and deduced it to him- 


- felf, and ſaid that the Eſtate, Term and Jntereſt of the 
Diemiſſes was in himſelf; and then having granted the 


ſaid Cottage, &c. and all other the recited Premiſſes; that 
this paſſed his Eſtate, Term and Intereſt, which he had 


ſhewn and recited, as well as if it had been particularly 


mentioned; and if he had granted his Term to Mary and her 
Executors, &c. without Queſtion it bad paſſed all, as it 
is ruled in Goſhawk and Chickell's Caſe, Jones 205; and 


| Cr. Car. 110. and Juſtice Rookby ſaid, that the Ales, 


the ſaid recited Leaſe, would carry the Eſtate and Inte- 
reſt ; but Treby Chief Juſtice ſeemed to deny it, and 


doubted alſo of the TUo2ds recited Premiſſes, and ſaid 


that they extend but to other Things of the ſame Nature, 


with the Cottage, Barn, and Cloſe, and were put in only to 


ſupply the Defect, if any of the Things demiſed were omit- 
ted; and he ſaid, that the Mons upon which he founded 
his Judgment were, all the ſaid Cottage, Cloſe, Barn, 
and two Acres of Land; the which joined with the Be- 
citals of the Deed, are ſufficient to paſs the whole C- 


tate and Jntereſt of the Term; foz though he admitted, 


that if a Man be ſeiſed in Fee of Black Acre, and grant 


paſſes, 
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Fame \ ION ; i | 
paſſes, and J. S. has a Fee; pet to ſay, that ik Tenant 
fo2 Pears: of Black Acre, grants it to J. S. and his Ere- 
cuto2s, that J. S. has the Term alſo, will not hold; but 
with the Recital he ſaid, that it would be an Alignment 
of the Term and Eſtate in the Land; and as to what 
was (aid by Baron Powell, that the Term is a Thing 
entire, and cannot be ſevered; he denied it, and ſaid that 
without Queſtion, a Man might grant his Term and 
Eſtate, Habendum to the Gtantee, his Erecuto2s and Ad- 
miniſtratozs, fo two 02 moze Pears ; fo2 though the Ha- 
bendum cannot fruſtrate the Pꝛemiſſes, pet it map re. 
train them, as a Gzant to J. S. and his Heirs, Haben- 
dum to him and his Heirs, during the Life of J. S. is 
good; but he, and all the other Juſtices agreed, that by 
ſome Mozds in the Pꝛemiſſes, the Eſtate of the Term 
paſſed to the Gzantee; and it being ſaid to him and his 
Executors, this ſhews his Intent to be, it ſhould be ſuch. 
an Eſtate which ould go to his Executozs, and there: 
foe it could not be an Eſtate at Mill; and the Wozds, 
his Aſſigus ſhew, that he intended that it might be aſ- 
ſigned, the which an Eſtate at Mill cannot; and the 
Gzanto2 not having limitted oz reſtrained the Term, they 
ought to conſtrue that the whole Term paſſed : And Ba- 
ron Letchmere much inſiſted; upon the Cale of Smith and 
Touchet, Hill. 22 & 23 Car. 2. in Scacc. where befoze 
Hale Chief Baron upon a ſpecial Merdict, the Caſe was 
in an Ejectment, Daniel Blagrave reciting an Order of 
Chancery, dated Dec. 15. 12 Car. 2. and an Jndenture 
of Demiſe 23 November following, made to him hy the 
Mayor and Burgeſſes of Reading, of a Manſion-houle, 
Meadow, and other Parcels of Lands, ' particularly men- 
tioned in the Pariſh of D. he grants the ſaid Yanſion- 
houſe, Meadow, and other the Lands in the ſaid Demiſe 
mentioned, and all his Eſtate, Term, and Intereſt, in 
and by the laid Indenture to him granted, whereas in 
Truth, there was no ſuch Leaſe to him by the Bayoz 
and Burgeſſes, and ſo no Term, Eſtate, oz Intereſt 
granted to him, for the Date was miſtaken ; yet inſomuch 
that he had a Term fo2 Pears in the Pꝛemiſſes. tho' not 
by the Gzant recited, and he grants the Manſion-houſe 
and Lands; it was reſolved, that the Eſtate and Intereſt 
in the Lands paſſed by the Grant of the e 
| | them» 
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themſelves upon which 
made by tde two Powells, that an Habendum mi 


Buckler's Cale, 2 Rep. and in other 


gard in the Law antientlyz ſo that he wondered, that 


he had (ulfered a Recovery, it had been deſtroyed by it, 
- and the Tenant fox Pears could not falſify till the Statute, 


EY CE Wy . 


and founded his Relalutton ; and as to the - Objections 

dat an tat ght fru. 
ſtrate the Premiſles,- 02 abzdge-the/Pzemiſſes-; Treby 
2hief: Juſtice agreed it, where the Premiſſes are general. 
there the Habendum might fruftrate it, ag u Froffmen? 


of Land to J. S. Habendum tu J. S. an his peirg, after 


the Death of the Feoffoz, this is a aid Feoffment; but 5 


if it was to J. S. and bis Þeirs,” Habend 


um to J. 8. foꝛ 


his Life, there the Feoffment is good upon the Premifles 
ok the-Deed; and the Habendum is dold and repu 


du ant: 
the { Caſe of Hogg and Croſs cited $ in 


and de agreed 
Books, to be 


Law; but in thoſe: Caſes' the Premiſſes were general: 


And Treby Chief Juſtice ſaid, the Law is not ſo turioug 
in the Limitation of a Term, as it is ot an Eſtate of 


- Fee-ſimple, which. carries the whole Inheritance and E⸗ 
tate of the Land, the which cannot be ſupplied dy any 
Circumlocution, as appears Litt.'Se&: 1. but as to a 


Term fo) Pears, the Intereſt of it was not of 


any Re- 


there were any Terms at all, fo2 they were ſubject to the 
Control ot the Tenant of the Franktenement; and f 


as appears by 1 Inſt. 42. but after the Statute, a Termo2 
fo2 Pears might falſify, and ſince that Terms fo2 Pears 
have been moze frequent in Ale; but pet they may be aſ- 
figned by a general G2ant of the Land, without any 
Wows of Limitation at all; and therefoze he beld, that 
by a Gzant of the Land generally, without the Mods, 


Executors, Adminiſtrators and Aſſigus, the Intereſt and 


Eſtate had paſſed, as well as upon a Devile, as it is 
ſaid in Dyer 30. 1 Roll, 371. And Baron Letchmere ſaid, 

that the very Difference in the Books, upon which the 
Caſe here would turn, was, where Tenant ko: Years 


grants the Land to another, his Executozs, Adminiſtra- 


tozs, and Aſſigns, from and after the Death of the 


 Grantoz, there it being all but one Sentence, the Gꝛant is 


void; but where it is granted to one, his Executozs, Ad- 
miniſtratozs, and Aligns: Habendum to him, his Execu⸗ 
to2s, Adminiftratozs, and Alligns, from and my on 


A | R ? 
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Mgt 


— - % — _ 8 =: a . 4 2 
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— — 
fo 


Death of the Gꝛantoz; there the Gzant being perfet 
without the popes and the Dflice of the Habendum 


being onlp* to limit and aſcertain the Eitate;-the which be- | 
ing limited befoze, the Habendum is unneceſſary, and ſo it 

yall not render the Premiſſes void, in which there was a 

> Limitation of an Eſtate without the Habendum : 

And G foz2 one Reaſon oz other, the fix Juvges, (dl. 

Treby, Atkins, Nevit, Rookby, Letchmere dad Turton, 
agreed that the Gzant was good upon the Premiſes, any 
a ſufficient Aſſignment to „ without the Habendum, 
and that the Jury have found that T. N. aſſignavit ta 
the Delendant; and therefoze that the Judgment in R. B. 
ought to habe been given koꝛ the Defendant z and having 
been given kor the Plaintiff, it was erroneous, and ought | 
to be reverſed ; but they did not ſeem to allow, that if the es 
Deed had been imperfett, till the Habendum, that it might 
pperate by May of 'executozy Gant after the Death of 
I. N. and his ite; though Juſtice Rookby ſaid, that 
this wag not repugnant to natural Reaſon, if the Rules 
of Law would warrant it;; but Chief. Juſtice Treby to- 
tally rejected this od granary, and aid, that an Eſtate fo? 
Pears, though of many Pears, is of leſs Account in 
Law, than an e fo? Life; and therefoze when a 
Yan reſerves to himſelf the Intereſt of the Land for 
his Life, it is in Notion of Law for che whole Inte- 
reſt ; and the Law never has received any (ach Grant of 

a Term, though it has permitted Deviſes of a Term 

in ſuch Manner, as in Matthew Manning s Caſe, 8 Rep. 

and other Books ; (0 as to this Point, the Judges [if : 
the Caſe had reſted upon the Habendum] would habe af- 

=Y firmed the Judgment; but the Gzant being perfect by the 
7 1 it Tor W | | 
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to the Government, as is required, and therefoze not fit 


| Lady, the which is beyond the Power of this Court to do. | 


"Tem, Trin 6 Will. & Mar, N R 
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The King and St. John's College ; devant. 


* 


9. 18 Cate wa arguedagain this Term by Thompſon 
Serjeant foz the King, and Northey koz the Col⸗ 
lege; and Thompſon inſiſted that the CUrit was good, 


o . 
. 


and no. ſuffictent Cauſe ſhewn in the Return to excuſe 
_ their not obeping it; and as to the'TUrit, this was the 


uſual Map fo2 this Court [to whom it belonged to ſee 
the Law put in Execution] to put the Law in Execution, 

and gave ſeveral Jnſtances of Mandamus's to Courts 
and Officers, commanding them to do their Duty; and 
this Crit is no moze, fo2 the Fellows being depzivey 


by the Act of Parliament, this TUrit is not to remove 
them from their Franktenement, as was objefed, foz they 


were removed from it befoze by the Act of Parliament; 
but to command the Maſter that he remove them [who 
are removed from their Fellowſhips by the Act] from the 
Society, as Perſons who would not ſubmit to the Go- 
vernment, and give that Satisfatton ok their Fedelity 


fo2 ſuch a Society, the which they would poiſon with ſuch 
Painciples'; and as to what was (aſd on the other Side, 


that the Maſter might not know, if they have taken the 


Daths 02 no; be ſaid, that the Act had required it to be 


done befoze him in the Hall of the College, and therefore 


he ſhall be intended to be conuſant of it, 8c. 


Northey econtra : And he ſaid, that he wag not Coun- 
kel fo2 the Fellows, neither would he argue in Mainte⸗ 


nance of their Obſtinacy, he was only to excuſe Dꝛ. 
Gower, and to ſhew, that as this TUrit is framed, -he 
could not give Obedience to it, and the CUrit is of a 
new Jmpzeſſion, and no Pꝛecedent can be pꝛoduced of any 
ſuch Crit ; and the King's Counſel have tſhewn, that 
they diſtruſt the Urit, ko: they have varied it from the 
firſt Fozm, fo2 the Alias adds, vel cauſam nobis ſignifices; 


but he objected, Firſt, To the (Urit, that it is not a p20- 


per Remedy, Secondly, That the Return is a Clifficient 
Excuſe: As to the Writ, he laid, ft had commanded 
Oz. Gower to do more, than he fs commanded by the 


Secondly, 


* 
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Secondly, This commands a Man to be put out of Pol. 


ſeſſion by a TUrit, to which he is not made a Party, but 
by a Pioceeding between other Parties; and in this 
Point it varies from other Mandamus's, the which are 


direcked to the Party, who has done the Wrong ſuggeſted 
in the TUrit, and ſo has a Conuſance ok the Matter; 
and may ſhew his Reaſon 02-Excuſe ; but here the Fel- 


lows ſhall be put out ok their Fellowſhips, without an 
Oppoztunitp to come and defend themſelves, the which 
was never ſeen, and it is againſt natural Juſtices ko: it 
may be; that they have taken the Oaths in the Seſſions, 
02 in ſome other Place, than in the Hall of the Society; 
and pet they ſhall be depzived, if this CUrit be obeyed, and 
ſhall not have any Time befoze to ſhew it, 02 any Remedy 
after by Map ok Appeal. And as to the Caſes of Man- 
damus's to remove the Lollards, dec. there was an Enquiry 
by Jurp owered in the TUrit, ſo that the Chancellor 
hab Means to be infozmed, Ryley pl. parl. 601. and ſo in 
the Mrit de Leproſo amovendo, the Law takes Care, 
that the Party 1 not depzived of his Liberty, without a 
legal Inquiry; and therefoze the CUrit in N. B. 254. en⸗ 
joins, that the Party be viewed by his Meighbours, who 
are indifferent; and ik upon the Uiew he be found Le- 
prous, then he is to be amoved, &c. and as to the Caſe 
of a Mandamus to remobe a Nuſance, he ſaid, that any 
Man might remove a Nuſance without a Mandamus, but 


this is at his Peril; and as to the Caſes cited in 3 Inſt. 


205. where Ed. 3. cauſed the Whores to be removed, &c. 


this was when it appeared by a legal Puniſhment fo2 a 


notozious Crime; and as to the Caſe of Jacob Hall, 8c. 
this was upon a Pꝛeſentment by the Jury; and though 
a Caſe was cited by Noy out of an old Recozd, where a 


Bowling Alley was ſuppzeſſed by the King's Crit, he aid, 
that all the old Writs of Mr. Attorney Noy, would not 


hold at this Day ; koz ſuch Writs are agatnſt Magna 
Charta and the Courſe of the Common Law, and diverſe 
Ads of Parliament, which have provided, that a Man 
ſhall not be ouſted of his Franchiſes and Liberties, but 
upon Jndictment, oz a legal TUrit, to which he might 
have his. Dekence, of which the Fellows are depxived by 
this Pꝛoceeding; and therekoze the Urit is unwarranta- 
ble, and of a dangerous Conſequence ; but if it be good, 
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pet the Return contains ſſicient Matter to excuſe Dr. 
_ Gower kot not obeping of it, fo2 non conſtat to Dy. Gower 


that the Fellows baue not token the Oaths, fo the Sta. 


College, have not an-Authozity to adminiſter it, and they 


_ tute of Hiz. does not require auy Oath to be taken by 
n Fellow; {0 as to this Dath, the Governozs. in the 


are required to take the Paths appointed. by the Statute 
of x Will, & Mar. befoze ſuch Perſons, where: they ought 
dc take the other Paths; and without Queſtion, they 
might have taken the Oath appointed by the. Statute of 
Elir. in the Seſſions, 02 alibi extra the College; and it 
they ought to have taken them in the College, and have 
taken them alibi by Piftake, it would be an hard Con- 
firution to adjudge them ipſo facto depzived, who have 
complied with the Oelign of the Law, and only miſtook a 
Circumſtance ; and this would diſplace the much greater 
Part of the Fellows in both the Univerſities ; alſo this 


is a Batter pꝛoper fo2 a Uiſito? ; and if the Mandamus 


had been direcked to him, he might have ſummoned the 

Parties, and cauled an Obedience to be made to the 

Writ, oz have heard their Reaſons econtra, and the Fel- 
lows would. have had a Time to be heard, and the Uid- 
toz would have been a moze pzoper Perſon than Di. 
Gower ; fo2 if the Fellows are depzived by the AF, this 
is a (Waſting and Mapplping of the Charity of the 
Founder, and the Viſiror might compel them to amove 
- thoſe, who have not a Title to this Charity, and to ele# 
others ; but D2. Gower cannot do it; fo2 he is reſtrained 


ny Fellows is neceſſary to the Amotion of a Fellow by 
him, fo that he is commanded to do a Thing not in his 
Power to execute; and he has tſhewn in bis Return 
that there is a Uiſttoz, and this being a Matter within 
his Power, he had been the proper Perſon ; and therefoze 
the CUrit is without Piecedent, it being to amobe a 
Perſon, without making him a Party to the (Urit, oz 
giving him Time to make an Anſwer, oz to be heard; 
und it being final upon him, if he be removed, and 
there being a moze pꝛoper Remedy, and a moze pꝛo⸗ 
We en: he payed that the CUrit might be 


by the Statutes of the College, and the Conſent of ſo ma- . 
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The Court ſeemed to agree that the Fellows ought 
to have been Parties, and for this Cauſe only thep 
would not grant a peremptory Magdamus ; but as to 
the other Objections, they ſeemed ts think that the CUrit 
was p2oper enough, fo2 ft is the Duty of the Court 
of King's Bench, to ſee that the Law be executed, and 
this is the proper CUrit ; they (aid, that the Riug's 
Counſel, might have found another May ; but they did 
not incline ts grant a peremptory Mandamus, but rather 


5 Baker and Duncomb. . 


10. IN Debt upon a penal Statute qui tam, &c. againlf 
5 an Attozney in C. B. the Queſtion wag, if he 5 
dhall have his Puvilege oz no, and ruled upon Demur- 
tet that he ſhall have his Pyivilege in a Debt qui tam, 
& c becauſe it is only the Suit of the Party, though in 
an Information he ſhall not have his Paivilege ; and it 
was ſaid to be the Suit of the Party: Firſt, Becauſe 
he map be nonſuit, the which he cannot be in an Infor- 
mation. Secondly, pe may pap a Tales, without the 
- Warrant ok the Attorney General, Thirdly, This ſhall 
not be determined by the Oemiſe of the King, Cr. Car. 
10, Farington's Caſe, there adjudged to be merely the 
Dutt of the Party. | 76: | 


Wilſon and Law; devant & puis. 


I. HIS Caſe was after argued by Cooper fot the 
Plaintiff, and he endeavoured to anſwer the 
Exceptions, and the Court over-ruled them all but that 
ok attachiari feci ; and as to its being aided by the Ap⸗ 
pearance, to this it was anſwered, that if the Appellee 
had appeared, and pleaded without taking Advantage of 
it, that then the Appearance had aided it ; but he having 
demurred to the Writ and Return, and inſiſted upon 
the Inſufficiency of it, it would be unreaſonable, that 
when a Man is compelled to appear upon a Writ unduly 
returned, and he inſiſts and takes Advantage of it, — 


550 Fi Term. Trin. 6 Will. & Mar. R. B. 
— | COT 3 — 
ſuch in voluntary Appearance ſhall depzive him ok any gy. 
vantage, which he might take to the Writ oꝛ Return of it; 


but it was admitted, that if he had not taken Advantage of 

it, but had pleaded over, and had omitted it, that then 

the Appearance had cured this Fault in the Return: an 

Exception was alſo taken to the Joinder in Demurrer, 

N | which was to the Writ, to the Return, and the Count, 

| 5 and ſo an entire Demurrer; and the Plaintiff when he 
comes to join in Demurrer, ſays, quoad breve & narr. 

prædict. &c. and after pꝛoceeds and ſays, quia placitum 

prædict. &c. ſo that this is a Dilcontinuance; fo he hag 
ſaid nothing as to the Return, and placitum does not 

include a Demurrer ; ſo he has pleaded only to Part; 

and no Demurrer being joined as to the Reſidue, there 

is a Diſcontinuance ; non allocatur; fo? it wag roled, 

that a Demurrer eſt placitum, as appears in the. Fozm 
of joining in Demurrer, when there is a Demurrer ta 

the Declaration; and as to Attachiari feci, this is tan: 

tamount to Attachiavi, it being in a Cale within the 

County, and not within a Liberty; fo2 when it is with- 

in a Liberty, the Return is always Mandavi Ballivo, &c. 

and there the Return ſhews, that another has done it, 
who ſhall be puniſhed fo2 his Miskeaſance, and not the 
Sheriff ; but here the Sheriff is reſponſible, and this is 
* tho' done by another; but Curia adviſare vult; 

puis. | 1 ä | 8355 | 
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Cheeſeborough and Linton. 


fo2 the Plaintiff ; and tt was moved in Ar- 
teſt of Judgment, becauſe Letters of Admi⸗ 


niſtration were not ſhewn to be granted by the Odj- 
nary 02 his Official, oz other Perſon having Authozitp 
from him, but only per A. B. Doctorem per Epiſcopum 
Ciceſtrenſem legitime conſtitutum, i. e. the Biſhop had 
made him a Doctor, but he does not ſay, that he was 
Ditictal, oz anp other Offieer of the Biſhop, as Archdea- 
con, &c. non allocatur, fo2 though he had not ſhewn 


any Adminiſtration at all; pet it is good after a Uer- 
dict, as it is ruled, Stile 262. and it was adjudged fo} 
the Plaintiff. | n 


Wilſon and Laus; devant. 


2. THIS Term the Court gave Judgment upon the 

Demurrer joined in the Appeal, bzought by 
Wilſon againſt Laws, upon which the Caſe was, the 
Appellant counted as Bother and Heir of Edward Wil- 


fon, againſ the Defendant, koz the Murder of his B2o- 
ther, and ſaid, that he killed him apud Paroch. Sti. Egidii 


in Campis, &c. fuch a Dap, &c. circa horam primam 
poſt meridiem ejuſdem diei, and ſhews the Banner of the 
Murder, dans ei mortalem plagam ſuper anteriorem par. 

_ NT TY tem 


ROVER was bought by an avminiſtratoz, 
and upon Not guilty pleaded, a Uerdict was 
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tem ventris circa pectus in medio corpore, &c. and a 
CUrit was awarded to the Sheriff, quod attachias prædict 
Johan. per corpus ſuum, ita quod corpus ejus habeas co- 
ram nobis ubicutique fuerimus in Anglia, &c. at the Day 
ok the Return, the Sheriff returns quod attachiari feci 
præfat. Johannem virtute brevis mihi direct cujus Cor. 
pus paratum habeo ubicunque., &c. prout mihi interius 
præcipitur; aud after upon this Return, the Appellee ig 
bought into Court, and the Appeſſant counts again 
him, &c. upon which the Appellee, as to the TUrit and 
Return demurs, and pays, that they ſhould be @- 
bated; and as to the Count he ſays, that it was alla 
 fnſufficient, and demurs to it, the which is either in 
Bat o2 Abatement ; the Appellant, as to the Writ and 
Return replies, and ſays, that they ought not to be a- 
bated, & quoad placitum prædict. quoad narr. predig. 
he maintains it to be ſufficient, and ſo ſevers in his Re- 
plication, as the Appellee had done in his Plea ; and up: 
on this a Demurrer is joined. And diverſe Exceptions 
were moved at the Bar, ſome to the TUrit and Return, 
and ſome to the Count, and ſome to the Joinder in De- 
murrer ; as to the CUrit and Return it was obje&ed, 
that it is not purſuant to the Mrit, which is Attachias, 
and the Return to it is Attachiari feci, the which is not 
purſuant, fo2 the Sheriff ought to return, that he had 
obeyed the CUrit, and not to fay, that he had cauſed ano- 
ther to do it; alfo he might cauſe him to be attached, 
and pet not in Execution of the Tirit, as if he had 
cauſed him to be arreſted by Parel; this had not been in 
Execution of the Trit, [except it was in his own Pe- 
ſence] and in ſuch Caſe, if he had returned, attachiari . 
feci, this had been kalle; non allocatur; per Holt Chief 
Juſtice, and G. Eyres, and S. Eyres Juſtices, abſente Gre- RF 
gory Juſtice, fo2 attachiari feci, and attachiavi, are all 
one; and per Holt Chief Juſtice, when he ſays, that this 
was, virtute brevis mihi direct. it ſhall be taken to be 
ſuch an Attachment as was in Execution of the Crit ; 
and though: the Pꝛecedents are Attachiavi, and Pyece- 
dents are much ta be regarded, if they have not been 
queſtioned, (as S. Eyres Juſtice: ſaid) yet the ſame Thing 
map be expꝛeſſed ſeveral Ulays, and attachiavi and atta- 
chiari feci, ig all one ; and per G. Eyres Juſtice, the She. 
riff is not obliged: to execute alt Pꝛoceſs himſelf, & qui 
— | per 
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per alterum facit per ſeipſum facit; and per Holt Chief 
Juſtice, levari facias, and leves, is all one, and ſo 
it is in this Cale ; and as to Ubicunque they were all of 
an Opinion, that this did not avoid the Return; koz it 
is but Surpluſage which will not avold a Mtit in the 
Caſe. ok an Appeal, as was ruled, between Bennet and 
Preſton, where the Mods of the Return were, hic tunc 
corpus parat. habeo, &c. tune mas tuled to be Surplu- 
ſage, but the Mit was not abated foz it ; and Holt Chief 
Juſtice ſatd; that thaugh it might have been better omitted 
than inlerted, pet it is purſuant to the Mods of: the 
Command ot the Mrit; and it being ubicunque prout 
mihi interius przcipitur, it is well enough; as in a Scire 
facias, the Sheriff is commanded ta warn A. B. and he 
returns quod ſeire feci A. B. without ſaping præfat. A. B. 
ſo it might be another; pet it being prout mihi interius 
præcipitur, it is well enough, 1 H. 6. 6. And as to the 
Euxteptions to the Count, they were ober ⸗ ruled una voce; 
fo? firſt, as to the Exception, that circa horam primam 
poſt meridiem, is incertain, fox it has only Relation to 
another pour, but it is not the Allegation ok a preciſe 
hour, ag ought to be by the Statute of Gloceſter; it was 
anſwered, that the Appellant had alledged it with Cer- 
tainty enough, half an pour after Twelve, till half an 
Hour after One, is circa horam primam, and an Hour 
in Computation of Time; and the Party is obliged to | 
alledge the Hour, but not the Minute, 02 Quarter of the TP is 
Hour, in which the Murder was done; and circa horam 
is held certain enough, 2 Inſt. 318. 1 Bulſt. 82, 83. And 
as to the Exception, that the Deſcription ok the Wound 
is incertainly alledged ; it was ſaid by the Court, that ſu- 
per ſuperiorem partem ventris circa peQus in medio cor- 
pore is ag cettain, as any Thing can well be deſcribed ; 
lo Corpus is the Trunk of a Man, and cireiter pectus in 
medio corpore, is an exact Deſcription ; and therefoze not 
| like to Young's Caſe, 4 Rep: but it is as certain as need 
to be: And as to the Exception, that it is not alledged, 
that he gave him any moztal Stroke, but only by the 
— Wow Dans, the which ought to be dedit ; non allocatur; 
ka per Holt Chief Juſtice, Dans is mo2e poſitive, than 
Dedit, and he cited many Pꝛecedents to this Purpoſe ; 
and as to the Exception that the Uenue is from the Pa- 
iſh of St. Giles's, where by the Statute of Gloceſter, it 
| B b b b Ng ought 
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dught to be from-a Vill; he laid, where-a! Pariſh i fl. 
iedged generally, this ſhall be intended to be a Vill, any 
to be the lame with the Vill, and not to contain 


| mo 
vills, except it be ſpecially ' alledged, C2 Inſt. 669 O 


— . . . ann | 
therefo2e'-in this Caſe, if St. Giles's Pariſh had concainey 
many Vills, and be had pleaded this in Abatement, it had 


been good, ik it had been true; but if he would have 


had Advantage ot it, it ought to be by Plea in Abate. 


ment; and it the Law Qould. be otherwiſe, they would 


in the Cale ok an Andictment, as well as in the Caſe ol 


an Appeal; koz the Indictments fox Burglarp, &c. at the 
Old Bailey are, that be at the Pariſh of St. Giles's, &c. 
and that à Vill and a Pariſh is all one, and that it is ſuf. 


pears by diverſe Caſes, upon another Act of Parliament, 
{cil, the Stacute of Additions, which requires that the Vill 
be named; pet it being alledged, that he was of ſuch a 
Pariſh, ſuffices 3 and foz this Purpoſe the long Quinto of 
Ed. 4. 141. and diverſe other Books were cited 
and 2 Inſt. 669. and therefoze the Alledging it at a Pariſh, 
- ſuffices, ko the Pariſh of St. Giles's is a Vill: And as to 


the Joinver-in Demurrer, the Appellant has in this u- 


lowed the Appellee, fo2 he in his Plea has ſevered, and de- 
murced to the Writ and Return, and this is in Abate⸗ 

ment, and to the Count, and this is either in Bar, 0? 
in Abatement ; and when he ſaps, placitum prædict. this 
is a Genus, which contains a Plea, Replication, &c. 02 


a Demurrer ; and diverſe Books were cited, where a De- 


murrer is called Placitum; and Holt Chief Juſtice ſaid, 
though the Law is nice in Exceptions to Appeals, be- 
cauſe the Life of a Man is endangered, pet two Statutes 


bave been made in Favour of Appeals, ſcil. the Statute 


of Gloceſter, cap. 9. and 3 Hen. 7. and it being a legal 
- Dutt, it ought to be allowed in a reaſonable Manner; and 
G. Eyres Juſt. ſaid, that if the MUrit and Return had been 


ill, that the Appearance had aided it, if the Party ap- 
pears and pleads ; but if he appears and takes Exception 


fo2 a Defect in the Crit and Return, ſuch Defect is not 

aided by Appearance; bat if he pleads over, he walves 

the Advantage of ſuch Exception; and he was ruled to 
pꝛoteed to Trial, &c. 


4 Curry 


ficient to alledge a Pariſh, where a Vill is required,” ap. | 


per Holt, 
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z Cou OUNT as Avminiſtrato2 fo? n e to 
the Ale of Baron and Feme, as Adminiſtratrir 


ok A. B. &c. the Defendant pleads, Non aſſumpſit in- 


fra ſex annos ; the Plaintiff. replies, and ſhews that 


A. B. died ſuch a Pear and Day, and that the Deken⸗ 
dant received the Money immediately. after his Death, 


which was more. than ſix Years paſſed ; but that Admt- 
nitration was committed ſuch a Peat and Dap, which 


was infra ſex annos ; upon which the Defendant .de- 


murred, becauſe a Departure; the Court leemed to in⸗ 
cline, that it not being fir Pears after the Adminiſtra- 
tion, though the Money was received befoze, yet it 


would be no Bar within the Statute, according to the 


Reaſon of Saffin's Cale; but Holt Chief Juſtice ex- 
cepted to the Declaration. becauſe it is ſaid received to 


the Ale of Baron and Feme, where the Feme was Ad- 
miniſtratrir; alſo he ſaid, that he ought to declare in 
his own Right, and not as Adminiſtratoz; fo2 if he oz⸗ 


ders a Man to receive Money fox him, and he does it, 
this is a Payment to his Ale, and not as Adminiſtra- 


_ to? ; and the ſame Law it will be, if he after agree to 


a Payment made without his Oer, and the Bztnging 
of the Action is an Agreement; and therefoze he ozder- 


ed them to ſatistp bim with Precedents 3 ; & advi- 
fare vult. | 


Sir Willd Lawſon ay Story. 


& N an action upon the Caſe upon a Reſcous upon 

the new Statute of Diſtreſſes; the Queſtion was 
after a Uerdict and Judgment fo2 the Plaintiff, if the 
Coſts ſhall be treble, the Cozds being, treble Damages 
and Coſts, and ruled without Difficulty. that they ſhall, 


äͤccoꝛding to the Rule. in Pinfold's Caſe, 10 Rep. Da: 


mages in ſuch Caſe being given by the Common Law; 
and it was ruled that Coſts de incremento ſhall be treble alſo; 


and lo upon Debate it was ruled in C. B. in the Caſe of 


Sandys and Child, E here in a Trit ok Erroz-; 
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and tho the Cale of Rolls, Coſts, 377. be that the other 
is the moze ſure (Wap ; pet per Holt Chief Juſtice, Collg 

de incremento ate alto double, &c. in a Caſes of Ot. 
ficers, &. g 25 


8. N BT upon an Obligation, with Condition to 
- fave the Pariſh of Shalford hattiileſs fron John 
Godion, his CUife und Childzen ; the Defendant pleadg 
Non fuit damnificat; the Plaintiff ceplies and ſhews; 
that Joſeph the Son of John, bozn at the Time bf the 
Obligation made, his Mike and Childzen were a Charge 
to the Pariſh, foz Joſeph was impotent; and by the ©! 
der of two Juſtices of the Peace, the Pariſh was ozderey 
to alldw 2 s. per Week to joſeph, fo; the Maintenance 
of him and his Family, of which 8 d. was fo2 the Main: 
tenance of Joſeph ; the Defendants reply, that the Chile 
Hen of Joſeph were bon after the Obligation made, and 
that Joſeph was able to maintain them himſelf, &c. and 
ttaverſes abſque hoc, that 8 d. was applied fo2 the Main» 
tenance of Joſeph ; upon which the Plaintiff demurred, 
and Exception taken that the Traverſe was ill; Firſt, be⸗ 
auſe though 8 d. was not applied to the Maintenance of 
Joſeph ; pet if his Mike and Childzen were chargeabie, 
they are within the Intent of the Condition; fo? he by 
the Law of Nature is bound to pꝛovide fo2 his Wife and 
Childzen, and the Grandchildren are compiled within 
the Tow Children ; and therefoze the Statute of 32 Hl. 
8. which enables a Man to deviſe two Parts, fo? the 
Preferment of his CUife and Childꝛen was cited; and it 
was ſaid that Gzandchildzen are within the Intent of that 
Statute, and a Man might device two Parts to his 
Gyzandchfldzen, and they alſo are within the Statute of 
43 Eliz. for Proviſion for the Poor; and many Caſes 
were cited out of Dalton, &c. alſo it was ſaid, that the 
Traverſe ought to be, that the 8 d. o: any Part of it, 
was not applied to the Maintenance of Joſeph ; fo? if 
but 2 d. is patd fa his Maintenance, this is a Charge - 
to the Pariſh ; and he cited Yelv. 225. to which it was 
anſwered by Shore, that by the Intent of the Condition, 
the Children of John only were within the Jutent ot 
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Condition, um not their Children, and fo. ts the tenth 
Generation ; fox the: Condition is the Mog of the Ob- 


ligee, and ſhall be taken ſtrictly againſt him, and the Oo⸗ 


ligoz might ſee, that John was in a (Ulay to maintain 
his CUife and Childzen, and therefoze might the moze wil- 
lingly undertake fox them; but he cond not know what 


1 Gꝛandchildꝛen he ſhall have, and what Courſes they would 


purſue ; and he ſaid the Convition extended only to the 


 Chilvzen of john then bon, and that the Traverſe is 


well enough ; fo2 the Obligation is bzoke, if but a Penny 


be paid to Joſeph, as well, as if all had been patd ; but 
he (aid, that the Replication is ill, and double, foz they 
aid, that Joſeph and his Family became chargeable, and 
that 2s. was ozdered fo2 the Maintenance of him and 


his Family, of which 8 d. was paid to Joſeph, and ſo 


7 


they have alledged two Things, and not relied upon ei⸗ 


ther of them; the Court ſaid, that the Bzeach is well 


enough aſſigned, in ſaying, that 2 8. was ozdered fo2 the 
Maintenance of Joſeph and his Family, and the Alfedg- 
ing of the 8 d. to be kez the Matntenance of Joſeph, 
was not neceſſary, and ſo they have traverſed a Thing 
not materially alledged ; and it might be, this was ſain 


de induſtria to V2zaw them ont of the May: And as to 


the Intent of the Condition, Holt Chief Jultice ſafd, that 


this ought not to be underſtood, ultra John, his Wife 


and Children, and ought not to be extended to Grand- 
children; but he ſaid, the Childzen of John, not then 
bozn, ſhall be within the Condition ; fo2 the Intent was 


to ſecure the Pariſh from any Damage, by Reafon of the 


Settlement of John ; but the grand Doubt was, if the 
Childzen of Joſeph, during the Life of Joſeph, Gould 


not be within the Condition, they being by the Law of 


Mature to be ſuſtained by Joſeph, and the Catiſe of Jo- 


ſeph's being a Charge to the Pariſh ; and therefoze du⸗ 


ting the Life of Joſeph, the Pariſh ought to pꝛovide fo? 


them, as well as ko; Joſeph ; fo2 Eyres Juſtice ſaid, Jo- 


ſeph having moze Childzen than he could maintain, is tm: 


potent, as much as if he had been ſo by Lamenefs ; and 
though it was ſaid by Shore, that the Juſtices have not 
Power oziginally to make ſuch an Ower, but this ought 


to be done by a Rate in the Pariſh, and after ſigned by 


the Juſtices, 02 made by the Juſtices in their Seffions z 
nd therefoze the Replication is ill ; yet per Curiam, 
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. this 1s the Pzattice thzoughout the Kingdom; Curia ad. 
wr.” vale ; afterwarys' it was r in the Platn- 
tiff, 


| Moor and Parker, 


6. IN an Adlon upon the Cafe; out of the Houſe of . 

in Parliament, upon Which a ſpectat: Ger dict was 
found ; the Caſe was, George Chute leiled in Fee, ſet- 
tles his Eſtate to the Uſe: of George; his Son and Heir 
apparent fo: Life, Remainder to La firſt Son in Tail- 
male, and ſo to the tenth Son, by ſuch a CUife engen⸗ 
d2cd; and after having the Reverſion in Fee, recites this 


Settlement, and deviſes the Lands, &c. to the firſt Son 


of George his Son, &c. accoding'to the Fozm of the 
Settlement; and after he ſays, that his further Till is, 
That if George die without Iſſue, on the Body of his then 
Wife, his Daughter Joanna ſhall have 4000 J. and then he 


pꝛocetds and gives Power to make a Jointure to a (ſe: 


cond Wife, and devi'es to the firſt, and ſo to the tenth 


Son of George in Tail male; and if George die without 


Iſſue, then he gives the Lands to his Grand- daughters, 
and their Heirs, Share and Share alike; and after this 
the Teſlato? dies, and George being his Son and Þeir, 
alter this ſuffers a Recovery, and the Queſtion upon the 


ſpecial Mer dict was, what Eſtate George the Son had, 
at the Time of the #ecovery, ſcil. if he was ſeiſed in 
Fee, oz in Tail, oz fo; Life : And it was argued by Ser- 
jeant Levinz, that he was ſeiſed in Tail, koz he had an 
Eſtate fo2 Life befoze, of which the Teſtatoz took No- 


tice; and if no Deviſe had been, he not having any Son 
when the Teſtatoz died, he would have had a Fee executed 
in him ; fo2 then upon the Deſcent of the Reverſion, he 
had been ſciſed in Fee; and therefoze when his Father de⸗ 


viled at ſupra, his Intent appeared to be, that George 


ſhall not have a Fee; and ik he ſhall not have a Fee, 


what Eſtate ſhall George have? ik not an Eſtate-tail by 


Implication ; fo2 no Eſtate is deviſed to his Oꝛand⸗daugh⸗ 
ters, till George's Death without Iſſue, and there cannot 
be a Remainder to the Gzand-daughters in Contingency, 
02 an executo Deviſe ; fo2 it depends upon a Death 


—.— Iſle generally, and not within the Compaſs of 


a Life, 


Lr 


wen „ 


a Life, as Pell and Brown's Caſe is ; and therefoze if he 
does not give au Elate*tail to George by Implicatlon, 
he gives nothing, and then be would be ſeiſed in Pee; 
and that it is an Eſtate-tail by Implication ; he cited 
2 Cr. 290, 41 5. | HAD We | DEE 

Shore econtra : That George hay but an Eſtate foz 
Like, fo2 no Eſtate hall de by Implication, where the 
Intention of the Party appears econtra ; and here he has 
lunitted his Eſtate to the Sons by any other Tutte in 
Tail-male, in the ſame manner, as ik it was in a Set⸗ 
_ tlement ; ſo that his Intent appears clear, that George 
ſhall not have but an Eſtate fo; Life; and as to the 
 Wodds, That if George die without, Ifue, this ſhall be 
ſuch lilue,mentioned before; and foz this be cited French- 
am's Cale, in Dyer 171, 1 And. 8. Hole Chief Juſtice 
ſaid to-Levinz, that admit, that ive would be an Jmplt- 
cation of an Eſtate to the Heirs of the Body of George, 
that pet he could not be Tenant in Tail ; fo2 tho it be 
- true, that if an. Cllate be deviſed to a Man fot Life, 
and after to his Iſſue, that chis would be a Tail, accom / 
ing to King and Melluns Caſe ; pet this would not be 
ſo, if a Man be Tenant foz Life by a Deed; and alter he 
in Reverſiou deuiſes it to bis Þeirs of his Body; fox 

this being by le veral Conveyances, the Effate is not exe. 
cuted; fo2 if a Man is Tenant for the Life of B. Re- 
mainder to the peirs of B. and Tenaut fo2 Life grants 
his Eſtate to B. B. is not Tenant in Fee, but the Eſtate 
to the Heirs of B. is in Nemainder. as it was before ; 
aud he ſaid, that tho" Iſſue in g Will as much as 
_ Heirs of his Body, pet ſometimes it is a Me of Pur- 
chaſe, ag if a Devile be to a Man £02 Life, and after 
to his Jſſye, and to the Heirs al fuch ue; in ſuch Caſe 
line ig a Mod of Purchaſe; the fame Law of Heir; if 
a Devile be to & Man fo2 Life, and after to his Heir, 
this is an Eſtate in Fee; but ik it be, and to the Þetrs 
of ſuch weir, {ach there is a contingent Remainder; and 
on the other Part, he ſaid, that there cannot be a Limi⸗ 
tation upon a Death without Iſſue generally, as Levinz 
had laid; aud the Deviſe to the firſt Son, &c. being by 
Way of immediate Deviſe, and no Perſon being in eſſe 
to take, it would be void ; fo2 though according to Snow 
and Cutler's Caſe, a Deviſe to an Jnfant in ventre fa 
mere, might be good; pet when it is by CUay of mow 
| — ate 
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Cuſtom obtain, the Ref02 would be ſtarved, koz then the 


diate Delle, it would de othertuite; and therefore he dl. 
rected them to conſider, if there was any Devile by the 


Will z and ik no Deviſe was, but that they were void, 
then George would be ſefſed in fee. 
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8 OLD, King's Serjeant, moved foz a Conſultation, 
"AJ af 


a Verdict in Prohibition, upon a Cuſtom to 


be dilcharged of Tithes ol barren Cattle, within the Hun. 


dred of D. &c. and ſaid ſuch Cuſtom within an Hundred, 


is not good; tho it might be, that a Part of a Coun- 


as Roll, 654. Tit. Diſmes ; and he inſiſted, that ik ſuch 
Occupiers and Inhabitants, would only feed their Beaſts, 


and never employ them fo2 the Pale, oꝛ Plough, from 


whence the Re02 might habe Tithes; and though in 


| Roll, Diſmes, ſupra, there is a Caſe of a Cuffom fox 


Non decimando, within two Hundeeds, yet duch Cuſtom | 
within an Þundzed is not good, fo2'ſuch Cuſtom within 


a Pariſh is not good, and a Pariſh may contain a whole 
Pundzed, as the Pariſh of Taunton Dean contains the 


whole Hundzed ok Taunton Dean; and ſuch Cuſtom to 
inifter ſhall have 


put it in the Til of a Pariſh, if the Giniter d 
any Tithes oz not, is unreaſonable : Jt was anſwered, 


that the Cuſtom fs found by the Uervi#, and (o is to be 


intended, to have been ſo uſed Time out of Bind, and 
pet the Parſon has not been ſtarved; and it was ſaid, 


that though a Man may not preſcribe in non decimando, 


becauſe the Parſon has as great Care of his Soul, as 
of the Reſt of the Pariſh; yet a Weld, oz two Hun- 


dreds might; and if two Hundzeds, foz what Reaſon = 
map not one Þund2ed ? fo2 tho' one 02 two Men might. 


combine to defraud the Parſon, yet ſuch a general Uſage, 


thzoughout a whole Hundzed, oz in the greater Part of a 
County, as a Weld, [and. as Holt Chief Juſtice thought 


a whole County] cannot be intended to commence upon 
a Combination, but to be ſettled by an Uſage founded 
upon ſome Compoſition, oz other reaſonable Cauſe; and 
Holt Chief Juſtice ſaid, that this Caſe of Tithes is the 
only Caſe in which a Man cannot preſcribe ko; TT 
4 — 5 


wn 
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charge 5. and as to the Caſe of Pills, be ſaid, that & | 


communi jure Tithes are not to be pald f02 them; but 


by Agreement upon the Statute ok Artieuli Cleri, fo? 


old Mills Tithes ſhall be pald, but not fo2 new, fo? it is 


a perſonal Tithe ; and Juſtice G. Eyres laid, that Cithes 


foꝛ barren Cattle are due by Cuſtom, and by the lame 
Reaſon they map be diſcharged of Tithes by Cuſtom ; 
but Holt Chief Fatice (ſaid; that Tithes fo? barten Cat: 
tle are due de communi: jure, and 2 s. per Pound is the 
uſual Tithe of common Right, but that there are diverſe 
- cuſtomary Manners of Tithing fo2 them; and the Cu⸗ 
ſtom here was alledged by the Dccupters and Inhabitants; 


anda Caſe was cited to have been lately adjudged, that 


a Cuſtom alledged to be diſcharged ko: Wood burnt in 
his Houle, is not good, except it be averred. that the 
Houſe was employed koz the Jnhabitation of Ploughmen 


and pusbandmen, by whom the Land vields Decimas 


uberiores ; Carts adviſare wu. 


Rolfton ad Main. 


3. TN Debt upon an Obligation againſt an Executoz, 


Judgment was by Default ; and becauſe the Bond 
had been a long Time unpaid, it was moved that the Da- 
mages might be increaſed by the Court, under the No- 
tion of Coſts, as the PqaTice was agreed to be uſed ; 

but Holt Chief Juſtice ſaid, that the Damages are to be 


adjudged againſt the Executoz, out of the Eſtate of the 
Teſtatoz; but Judgment koz Coffs ought to be out ot 


the Eſtate of the Teſtatoz, Si tantum, ſi non de bonis 
propriis, and it would be hard to charge the Executoꝛ in 
Damages, under the Title of Coſts foz the Time, fn 

which the Bond was- elapſed in the Life of the Teſtato? ; 


but he ſeemed to incline, that it ſhall be ſo fo2 the Time 


in which the Bond was unpaid, after the Death of the 
Teſfato2 ; but upon Examination it was ſaid, that the 
Judgment was entred ; and then per Curiam it is too 
late, and fo nothing was done. 


Seeed The 


7 


51 
1 
1 
[ 
7 
j 
i" 
i 
: 
AM 
x : 
. . 
Wh. 
107 
3. 
| 
| 1 
16 
YT: 
6 
pL l 
884 
31234 1980 
"Mt 
1830 
* — 
hk 
3 [1 
N { 
141 881 
5 $8954 
1 
1 
47 
'K! * 
By 
: 4 
PIR - 
Bid! 
. y 
: 11s 
1 
F 5 . * 
. * 
1 
; q 
3 , 
1 
4 j 
11 
N 
A: + 
9 . 
„ 
157 
N Wy 
wt {4 
i”, 
6 
1 1 
4 ot 
* 
„ 
Wi: 
Wy 
1 
1 
* 7 7 
57 7 
„ 
Wd - 
% 7.28? 
433-0 
445 1 
428 
er 
i 
\ 
. 
1 5 
N 
W 
. 
1 
8: Le 
1 
} q 
#26 * 
41% 
. $f: 
n 
Nen * 
© 
* 
; 14 
1 
Bos. 
! ik 
440% 
1 
72 his 
127 T2, 
4 fe 
e 
«it 
W135 | 
; . 
1 
18 
n 
1 
1 
£0 
L 7 * 
7 
7 
F by. 
. z * 
1 ” 
. 1 2 
: . 
IS 
8 X88 
. 7 
7 © 
: TS. - 
5 #4 
47 K 8 
42-8 
I 
5 . 
308 
8 1 4 . 
1 
F | £2 ; 
'; | -_- 
17 L 
A'S ; 
1 
* 
* 
1 


— 
2 
n 

= a 

$ 


= — — 
— — . TIE 
"> hs : 2 — 
—— << — 

X 2 — — 28 — 

. — yy ” . py — * Tx 

+; o E 
225757575 F< 
TOES En a 

en = * IIS nt 

—— A 

* 3 n =D 2 

= IIs oc" CR 


— Ee ns. cath ES" - 


2 Wines, &c. without gibing Motice to the hy 
cer of the Tpcife, that it nas in Engliſh; non 


Ir was extepted to a Conviation upon the Sum 8 
Will. & Mar. fo2 the Keeping of a 


Secondly, That though in the Inkozmation the ET 
is allep gen ta he a common Diftiller ; that pet in the Con. 
Fiction, it does not appear, that he was Þ2oved to 4 a 
common Digiller, ſo the Conviction is not of the Whole 
contained in the Infomation ; and upon Oper of the Jn- 
fozmation and Convidion, it did not appear to be pyovey, 


that he was a common Diftiller ; and if he was other 
than a common Diftiller, ſcil. one who had bought low 


lines, &c. of a common Diſtiller, it is not any Offence 
within the Statute, the which was agreed ; but per Cu- 


ram, he is convicted of the ſaid Offence againſt the Form 


of the Statute; and therefoze ft ought to be intended, that 
he was a common Diftiller, otherwiſe it had not been an 
Dffence; and ſo it ſeems to is well enough; but yet 


adviſare vult. 


| Beviſton and Huſſey ; devant 


'PONa fpecial QGerdift in Ejectment the Caſe 
was, A Man ſeifed of Land of the Mature of 


| Gavelkind ; and having Iſſue two Brothers, Thomas and 


William, deviſed the Lands in Queſtion, to Henry Son 
of Thomas, if he live till Twenty-one, and then his (Wife 
to have the Þoufe, &c. and if Henry die before Twenty- | 
one, then to the next Son of 8 And if 15 
bad na Son, then to Henry the Son of Milliam, and his 
Heirs; and if Henry die before Twenty-one, and my Wite 
be dead, then to * next Heir laft named, as it ſhall 


fall out; and dies; Henry Son of Thomas dien before 
Twenty: one, and Thomas had a Son named Thomas, 
who entred and enjoyed the Land 70 Years, had Jſſue two 
Daughters, and died; Henry the Son of William had 
Iſſue the Leſſo2 of the Platntifr, and William had Jſſue 


John another Son; and upon the Death of Thomas, the 
2 


K 


v anmo_ 
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Son of Thomas, the Queſtion was, if the Daughters 


ſhould have the Whole as Heirs to Thomas; oz if the 


Leſſo2 of the Plaintiff ſhall have a Moiety of a Moietp. 
(as it was call d) as Heir of William, Bzother and Heir 


of the Deviſo? ; fo2 if Thomas had but an Eſtate fo2 Life, 


then the Reverſion deſcended to Thomas; the Father of 
Thomas, and Brother of the Deviſoz, and to William 


the other Bzother ; but if Thomas had an Eſtate in Fee, 


then the CUlhole deſcended to his Daughters the Deken⸗ 
dants: And it feemed to be agreed by the Counſel on 
both Sides, and the Court, that when he deviſes-all his 
Lands to Henry and his peits, if he lives to Twenty- 


one ; and ik he dies befoze Twenty-otie, then to any 


other Son ok Thomas z and if Thomas have no Son, 
then to Henry Son of William and his Heirs ; that bp 


this Devile, Thomas Son of Thomas, took an Eſtate fo: 


Life only, accozding to the Caſe of Middleton and Swain, 
_odjudged in this Court lately, where a Man deviſed cer⸗ 


i tain Shares in the Mew River to diverſe of his Chil- 


dien, and their peirs; and if any of them die, then to⸗ 
tam illam partem to others of: his Childꝛen generally; and 


it was ruled in this Cale, that totam illam patter, . with- 
- out the Limitation of any Eſtate, carries but an Eſtate 


fo2 Life, and ſo in the p2incipal Caſe ; but the grand 
Doubt was upon the ſubſequent Part of the Till : And 
if Thomas have no Son, then to Henry Son of William, 
and his Heirs ; and by theſe CWlows Levinz admitted, that 


Henry Son of William took nothing, foz Thomas had a 


Son who took, ſcil. Thomas; and. then the Mill pzoceeds 
and ſays, That if / Henry die before Twenty-one, and his 
Wife be dead, then to my next Heir laſt named, as it 
ſhall fall out; and it was ſaid that Henry here ought to 
be underſtood Henry the. Son of William; fo2 per Le- 
vinz, Henry the Son of Thomas ought- to die, befoze 
Thomas his Bzother had any Thing; lo Henry here 
ought to be Henry the Son of William, and Henry the 


Son of William being his Heir laſt mentioned, he (hall 


| take a Fee, fo2 Heir is nomen collectivum, and in a Will 


contains. Heirs, and Heirs of the Heir ; and upon this 
Part of the Mill the Queſtion depends: But Holt Chief 
Jaſtice demanded ok Levinz, that if the Mozds, and if 
Henry die before Twenty-one, ſhould be applied to Henry 
Son of Thomas; and the UWo2ds, then to the next Heir 
e BEST S '2 _ laſt 
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laſt named, would be conſtrued any other Son of Tho. 


mas, ik Thomas had another Son, otherwiſe as jt ſhall 


fall out to Henry, Son of William, ik he chan be next 


Heir, fo that as it ſhall fall out ſhall be applied to x 


Son of Thomas; if he ſhall have another Son, who 7 | 

be next heir, [fo2 it is not found that their Fatherg were 
living] otherwiſe to Henry Son of William, if he Ghai 
be next Heir ; fo2 the CWo2ds, as it ſhall fall out, are 


conſiderable ; and if it ſhail be ſo, that the Mos nex+ 


Heir, ſhould be applied to Thomas, what Eſtate chai 


Thomas have ? and per Holt Chief Juſtice, he ſhall have a 
Fee, and this ſeemed to him to be the Meaning and In⸗ 
tention of the Deviſozz and if Henry die before Twenty- 
one, to be but a Repetition of that which he hav aid be. 


foze ; but Curia adviſare vult. 


— Phe King ver ſus Trowbridge. 


11. 1 Navictment foz erecting a Cottage, &c: pro habita- 


| tione, &c. & ulterior. præſentant that he had con- 


tinued it fo2 four Months, between the 1ſt of December 


and ſuch a Day in April, which was thee TUeeks moze 


than the four Months, and the Beginning of the Jndit- 
ment was, præſentatum exiſtit, &c. the firſt Exception 
was, that ulterior. præſentant is inſenſible, and no nomi⸗ 


native Caſe to it, ſo vold. Secondly, The Continuance 
is not alledged fo2 a Time certain, but fo2 four Months 
between luch a Day and ſuch a Day, which contains 


more than four Months, by thre Ceeks ; ſo that if he 


be indicted again for this Time, he may not plead this In⸗ 
didment; alſo the Continuance of the Cottage is not 
alledged to be pro habitatione; and if it be uſed fo? a 


Stozehoule, v2 Gzanary, o2 other Uſe, it is not any Ok⸗ 


fence, except it be pro habitatione ; and here he has con- 
cluded contra formam Stat. where he ought to have con- 
cluded contra formam Stat. to the Offence of Creiting ; 
and then upon the Offence of Continuing, to have made 


- another Concluſion, koz they are ſeveral Offences, and 
| ſeveral Indixments, and therekoze they ought to have ſe⸗ 


veral Concluſions : And it ſeemed that the firſt Excep⸗ 


tion was material, fo2 it is incertain, and no Yan may 
know foz what Time he is acquitted oz convicted; * 


e 
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it was alſo ſaid per Holt Chief Jaſtice, that ulterior. 


præſentant. is a nem Indidment, and therefoze the Pf- 
fence of Erecting not well alledged, ſcil. it is not ſaid 
to be contra formam Stat. and the general Allegation in 


Concluſion is not ſufficient ; but as to the Exception, 


that the Continuing is not alledged to be pro habitatione, 


non allocatur; fo2 it ſhall be intended to be ſo when the 
Erection was pro habitatione; and tif it was otherwiſe, 
it ought to be ſhewn on the other Side; there was alſo 
another Exception, that the Venire was returnable ubi- 

cunque ; non allocatur ; fo2 the Juſtices are not obliged to 
| hold wo Seſſions at a Place certain. 


Newton and Richardſon. 


Cire cle was brought againſt an 2 
upon a Judgment againſt an Executoz; he pleads, 
len adminiſtravit the Dap of the CUrit purchaſed ; up: 


on which the Plaintiff demurred, fo2 in fuch Caſe he 
ought to plead reins enter mains, at the Time of the Death 
ok the Teffato2; but if he had joined Tſlue, this had been a 


Waiver of the Advantage of it; and Holt Chief Juſtice 


tited the Caſe of Harcourt and "Wrenham, Moor 848. 


and Ordway and Godfry's Caſe, 3 Cr. 575. and though 
ſome Caſes in Keble, 6-4 the Office of Executors were 


cited, the Court ruled the Caſe ut ſopra, and did not 


regatd the Caſes in Keble, but demanded other Autho- 
rity ; and as to the Office of Executors, they ſaid, that 
this "was a good Book ; but they vv not agree with it 


in this Or 
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Cromp and Holford ; devant. 


13. IN Treſpaſs fo2 taking of a Silver Tankard from the 
1 Plafntiff, and detaining it, till he had pad 45 . 
upon Not guilty the Jury found a [ſpecial Uerdict, in 
which it was found, that the Plaintiff was a Uintner 
5 and that upon a Complaint. made of him to Sir 


Buckley, a Juſtice of the Peace, that the Plaintiff had 
ſold eighteen Bottles of Wine, in Bottles, and not in 
Mealures of Pewter, accozding to the Ats of the firſt, 
and alſo of the ſecond of Will. & Mar. he grants his 
Marrant upon the ſaid As, and directs it to the Defen-. 
dant then being a Conſtable ; the Warrant was dated 
Aug. 6. and retiteg, that whereas it appeared to the Jy. 
ſtice, that the Plaintiff had fold eighteen Bottles of 
Cine, upon the 19th of this Jnſtant July, in Bottles 
and not Beaſures of Pewter ; he required the Conſtable 
to go, and demand the ſaid 45 J. of the Plaintiff; and 
{f it was not paid to diſtrain koz it, 8c. accozding to the 
Statute of the firſt, and aſſo of the ſecond of Will. & 
Mar. upon which the Conſtable went to the Þotſe of the 
Plaintiff, and he not being there, took the Diſtreſs ut ſu⸗ 
pros. 6 &e (i fo2 the Plaintiff, they found koz the Plain: 
Oiverle Exceptions were taken to the Tarrant, as 
Firſt, That the Dffence is there ſaid to be the 9th of the 
Inſtant July, where the Warrant is dated the 6th of 
Auguſt; ſo it map not be known what Inſtant July he 
= meant, and the Convition ought. to be within 30 Days 
| | after the Dffence committed. Secondly, The Dffence. by 
the Warrant appears to be entire, fo2 ſelling eighteen 
Bottles, lo an entire Sale, which makes but one Dffence, 
and the Penalty is by the firſt Act 5 1. and by the ſecond 
Act but 50s. fo2 every Offence, not fo2 every Bottle; 
but here the Tarrant is to levy 45 J. which is foz eigh⸗ 
teen Offences, where it appears upon the Face of the 
TUarrant, to be but one Offence. Third)y, The lar⸗ 
rant is to levp 45 l. fo2 the Fozkeiture, and 10s. foz the 
Coſts, the which by the Statute is not to be levied, er- 
cept the Party be in Cuſtody foz Dekault of Dy 
1 0 


which was not in this Cale ; fo2 a Dilireſs ought not 
to be caken, except the Penalty be not paid upon De- 
mand ; and therefoze though the Warrant be good, pet 
the Officer has not pures it, fo2 it is ound, that he 

came and-inquired tm the Plaintiff, and he being abſent, 
he demanded it of his Mike; and it not being paid, he 

diffrained, where a Demand being -/required by a Statute, 
this aught to be perſonal, and a Demand from. the TUife 

is not ſufficient ; and he being ablent from his Houle, 

once by Accident, when the Officer came to demand it, 

this will not be Tuch an Abſence, that the Demand fo: 

Neceity might be well made from his Mike, and De. 

mand and Nonpapment is neceſſary befoze the Taking 
of this Diſtreſs ought to be ; bat it was ſaid, that the 

_ greateſt Queſtion is, if the Officer in this Tale acting in 

Purſuance of a Warrant, ut ſapra, be liable to this 
Ation, oz no; and Northey, who argued fo2 the Platn- 
tiff laid, that where an Officer acts, under a P2ocels il⸗ 
ſuing out of a Court, which has Jurisdiction of the Pat 
ter ; there though the Pꝛoceſs does not lie, as a Capias 
 againſf a Peer, o2 be miſawarded, as a Capias in the fir 
P2oceſs in an inferior Court, pet the Officer is ercuſed ; 

_ otherwiſe where the Court which iſſues the Pꝛoceſs has 
not Jurisdiction, but the Matter is coram non Judice, 
fo? there the Officer is at his Peril to take. Notice of 
the Law, and his Ignozance will not excuſe him; ſo here 
there being a Defect of Law, in the Face of the War: 

rant, the Officer ought to take Notice of it; aud if he 

| hioceeds and miſtakes the Law, it is at his Peril, it be- 
ing a Matter apparent in the Face of the Tarrant ; but 
if it be a Miſtake of the Juſtice, not appearing on the 
Face of the CUarrant, but an DmiMlon of ſome Circum: 

ſtance, as to take an Oath befoze the Jflaing of the CUar- 
rant, &c. in ſuch Cale though the Juffice be a Treſpaſſee, 
the Officer ſhall be excuſed, tog nothing appears in the 
Face of the CUarrant, but that the Warrant was well 
made, and he ought to execute it; allo there is a Diffe- 

tence, where a Jiſtice pzoceevs upon his general Yutho- 
rity, as Juſtice, and where he pzoceeds by Uictue of a 
particular Power given by u particular Act, as he did in 
this Cale; fox in ſuch Cale his Dflice is miniſterial only, 
and he does not proceed judictalily, and the Dfficer in 
this Cale is obliged. to take Motice, as well of IF 
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mits of his Authozity, as of -bis:Authozity it (elf, ft be, 


ing directed by a general A,” ok which all Perſong are 


bound to take Motice, and all that the Juffice has done 
here: is miniſtertat, ko: he gives no Judgment in the 


Cale; but the Party being convict; upon the Oath of 


two Witneſſes; the: Act gives the Judgment; alſo this 
Att; being made upon ſuch a particular AUuthozity, it map 


be examined in. a: collateral Pꝛoceeding; and koz this he 


cited 8 Rep. D2. Bonham's Cale, 5 Rep. Rook's Caſe, 

Serjeant Pemberton econtra: And he ſatd, that the Que- 
ſtion is not, if the Tarrant be good oz not; but the Que- 
ſtion is only, if the Officer. ſhall: be puniſhed, admitting 
the Warrant'to be ill; and he ſaid, that the Caſe of the 
Marſnalſea, as he thought, had ſettled this Queſtion ; 
fo2 the Difference there he admitted to be Law, ſcil. 
where the Court has Jurisdidion, there the Dfficer is not 


puniſhable; but if the Court has not Jurtsdifton, there 


he is puniſhable, the which he ſaid, is hard enough upon 
the Dfficer,. to compel him to take Notice, in what Caſes 
a Court has Jurisdiction, and in what not; but he ſub- 
mitted to the Reſolution there, and all the Caſes ſince 
have been reſolved upon this Difference; and he cited 
Roll, 493. Turbervill and Tipper's Caſe, Roll, Treſpaſs. 
560. and the Caſe of Sir Charles Orby and Hern in C. B. 
and the Caſe of Webb and Batchelor, and the Caſe of 
Terry and Huntingdon, Hardr. 480. all which Caſes ga 
upon the Difference akozeſaid: And he anſwered to. the 
Objections of Northey, and ſaid, that as to the Ob⸗ 
jedion of the Inſtant July, the Caſe was, that the Conviition 


was made in July, and a Blank left foz the Date; and 
tit not being required till Auguſt, he put in the Date, 


Auguſt; but it is found, that in July, that the Plaintiff 
ſuch a Dap and Pear ſold ut ſupra, ſo it appears, that 
the Conviction was within the Time required in the Sta- 
tute ; and as to the Juſtice being miniſterial, he ſatd, that 
certainly be was a Judge, and the Conviction-is an Act of 
his Judgment; and as to what was laid, that the Thing 


being that, which the Juſtice had Power to do, by a par⸗ 
ticular Act of Parliament, and that the Officer ought ta 


take Notice of the Act; he ſafd, that great Part of that 
which the Juſtices of Peace do, is by particular As, and 
it is hard to compel ſuch inferio2 Officers, which * — 
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cannot read, to take Motice, and interpzet an ak of Pat- 
liament ; and as to that which appeared in the Face ok 
the Marrant, he ſaid, it does not appear, but that there 
are eighteen ſeveral Dffences, fo?! it is not found, that 
the eighteen Bottles were ſold together; and as to the 
Demand, he laid, that the Penalty was demanded by: the 
Inkozmer; and though he was not at Home, when it was 
demanded by the Officer, he laid, the Officer is not ob⸗ 
liged to come and find him, koz this would be a great 
Trouble and Delay; and as to the Coſts, he laid, that 
though they are expꝛeſſed lately, pet he ſaid, if a Diſtreſs 
be taken, the Party ſhall have ſuch Coſts, which he has 
expended, though there be not an Jmpztſonment ; and he 
ſaid, that ſuch Officers being neceſſary, ko the Execution 
of Juſtice, which is the Like ok the Law; and they ha- 
bing nothing but their Labour ko; their Pains, they 
_ ought to be kavoured, & eo magis, becauſe they are un- 
= der the Command of their Superioz, and therefoze parere 
| neceſſe eſt ; and in this Caſe how could the Dfficer have 
ercuſed himſelf-2 (hall he go to the Juſtice and tell him, 
that he had granted ſuch a (Uarrant in ſuch a Cale, ann 
that he ſuppoſed, that the Juſtice thought it to be a legal 
CUarrant, but that he was of another Opinion ? would 
this be an Excuſe ? ſurely no. Curia adviſare vult. 


Netherton and Jeſſop. 


14. IN Debt the Plaintiff declared, that per quoddam 
(criptum, &c. being a Deed Poll, teſtatum eſt, 
quod the Defendant cepiſſet of the Plaintiff, ſuch Lands, 
pro uno anno, (i vita tam diu viveret, ad vigint. & quin- 
que libras ſolvend' ad duo feſta maxime uſualia, &c. and 
counts alſo upon a Leaſe Parol [Si J. M. tam diu viveret] 
ko: one Pear, &c. and avers, that J. M. was the Life 
intended, and that he was living at the Time, that the 
Money was due, &c. and Iſſue taken, that J. M. was not 
living, and a Uerdict fo2 the Plaintiff; and it was moved in 
Arreſt of Judgment; Firſt, Becauſe no Demiſe alledged, foꝛ 
it is only a Deed ſealed by the Defendant, which ſays, that 1 
he cepiſſet; but it is not ſaid, that the Plaintiff had de- 
miſed, and this is Debt koꝛ Rent; alſo no Term certain 
is ſhewn, fo2 which it was demiled; koz Si vita tam diu 
D d did viveret, 


Viveret id wholly tneertain fog mat Lite it can be; 
end ſuch Avernient..debors is not allowane ; fo2 this 
would be to carry the Iozes in Eourumen beyond 
what is warranted. by the Deed ; allo The: Tount ig by a 
teſl atum exiſtit, the which is not goan in this Cite, tho! 
it be good in Cabenant ; it was anſwered,” that teſtstuni 
exiftit is atded after a. Uerdif, the which was we" "> 
nied ;; ann it wan coin alto, that d vita tam diu viveree 
is tantamount. as if t wan the Life, 1. a. the Life by 
which he held the Eſtate, and then the Abetment Is g; 
that he held the Eſtate fo2 the Life ot J. M. and that mg. 
ny Leaſes in the Weſt ate in ſuch a. Manner, i the 
Life in the Tenements ſo long ſhall live; and if it bad 
been lo, Holt Chief Juſtice emed to admit, that there 
might be an Averment, ik he counted that he was ſeiled 
fo2 the Life of J. 8. and leafed ft to one ko a Pear, if 
the Life in the Tenements fo long ſhall live, and then aber 
that J S. was the Life in the Tenements, but vita in the 
pzincipal Caſe is wholly incertain; then it was ſaid, that 
Debt lies upon a Covenant to pap Money at a Time 
_ eertaſn; and that here the Defendant, as appears by the 
Deed, is bound ta pay to the Plaintiff ſo much Boney, 
and he has counted upon the Deed, as the Deed is; and 
therefoze it is good as a Debt upon a Covenant, though 
not upon the Demiſe : But to this Holt Chief Juſtice 
lald, that a Man may not count in the Words of the Deed, 
but as the Deed. fs by Operation of Law, as if Tenant 
fo2 Life, by the Mozd Dedi grant his Eſtate to him in 
Reverſign; this ought to be pleaded as a Surrender, as 
it is by Operation of Law, and not in the Mozes of the 
Deed; fo here alſo he ſaid, that they have counted faq 
this ag a Rent, and it is a Rent in its Mature, and there: 
foze may not he demanded by Action of Debt upon a C9- 
benant, as fo a Sum in G2olg : Any thaugh it was ſaid, 
that this was a Leaſe fo2 one Bear certain by the. Coye- 
nants, though it be not upon the Demiſe ; to this Holt 
Chief Juſtice ſaid, that upon the Covenants in Lam, no 
Action lap, if the Term is. determined by the Death of 
Ceſtuy que vie z fo2 they being annex td ta the Eſiate, de- 
termine with the Eſtate; but if there were ann erpieſs 
Covenants, it is otherwiſe, gccozding to. the Diſfexence in 
Dyer; and Holt Chief Juſtice was ſtrongiy ee, 
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aberment; and though Cheyney's Caſe was cited and 
allowed, pet this is not like to Cheyney's Caſe; and 
as to the Dbjetton, that the 'Jſſte was an immatertar 
Jſſue, it was anfwered, that the Uervit being found fo2 
the Plaintiff, and 1 a good Declaration, he chall 
have Judgment accowing-to the Caſe of ſolvit ad Diem, 
pleaded to a ſingle Bill, and found koz the Plaintiff, he 
ſhall have Judgment; though if in ſuch Cale, the Uer- 
dick had been fo2 the Defendant, there ſhall be a Replea- 
der; but per Holt Chief Juſtice, the Iſſue here is quite 
thꝛoughout immaterial, and there ought to be a Replea- 
der; and it ſeemed to him, that the Moꝛzds in this Caſe, 
$i vita tam diu viveret, were odd and inſenſible, and 
that — might have declared upon a Demile fo2 a Pear 
certain. B | og 


Brook and Ellis. 


15. L RROR upon a Judgment in C. B. where Judg⸗ 

5 ment was given againſt Green and his Wife, 
and Brook and his Wife; and a Scire facias, and Inquiry . 
granted upon a Suggeſtion, that the Defendants being 
Executozs, had waſted ; and the Sheriff returned, that 

Brook and his Wife devaſtaverunt; but as to Green and 

his Wife nothing is ſaid ; and upon this Judgment fs 
given againſt Green and his Wife, de bonis teſtatoris, 

- and againſt Brook and his Wife, de bonis teſtatoris ſi tan- 
tum, ſi non, de bonis propriis ; upon which Error fs 
brought and aſſigned, that nothing being returned as ta 
Green and. his Wife, the Judgment is given without 
Warrant ;' and the TUrit not being executed accozding 
to the Suggeſtion of it, which is of a joint Devaſtavit, 
and the Return being only of a Devaſtavit by Brook und 
his Wife, this is a void Return; as a Qerdict is void, 
which finds but Part of the Jfſue, and ſays nothing as 
to the Reſidue ; and though it was objeted, that this is 
a Miſreturn aided by the Statute of Jeofails,, and 1 Cr. 
Eyres and Taunton's Caſe, and other Caſes cited to 
this Purpoſe, pet the Court ſeemed econtra, and that 
there was no Warrant to give Judgment upon this Re- 
turn againſt Green and his Wife; and therefoze the Judg⸗ 
e e r 


em Mich 6 Will & Mar, K 
ment againſt them not good; alſo per Curiam, there y 

a Big NLO \fo2 4 is no Continuance — 

Aram Nich. 4 Jac. to Hill. 1 Will. & Mar. fo2 though 

the Stätute aivs the Diſcontinuance of the Term, and 

dee it, pet the Party "= the Term is continued 

y the Statute, otight to enter bis Continuances.; and 

02 Default of it, the action is diſcontinued. Dyer 210. 

TO 72 8 
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Sf. Leiger and Pope. 
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16. XEB T upon an Obligation foz- 1071: 10 8. and 

_ KL declares that the Defendant by his Obligation, 
& c. became bound to him, in cent. nummis aureis, vocat. 
Guineas, attingent. ad valorem 107 l. 10 s. upon Oper it 
appeared, that the Condition was upon a Wager, upon 
playing at Back-Gammon ; the Determination of which 
Mager, was referred to the Groom-Porter, & fi the Groom- - 
Porter, &c. there was a Demutrer to the Declaration, 


* 


and adjudged koz the Plaintiff ty upon which Erro2 was 
ir 


_ bzough 


| ˖ ; and it was objected, ; it, That there is a Ma- 
riance d 


etween the Count and the Obligation, the De⸗ 
mand being of, 107 1. 108. and the Dbligation and Con⸗ 
dition, the which is made by the Oper Part ok the De. 
claration, is but 100 Guineas, the which are not coined 
but foz 20 s. and valuable only at that Rate, at the 
Mint, and that which they paſs koz in-Traffick above 
20 8. is not ag thep are valued as a Coin in Law, but 
only by Conſent ; and therefoze the Court ought to ac: 
cept and judge them only at 20 8. Secondly, Jt tas 
ſaid, that if this be not a Uariance, pet the Defendant. 
baving pleaded in Bar of the Atton, the Stat. of Gaming, 
the Plaintiff is barred by this Statute, and the Defendant 
map in fuch Cale aver againſt his own Deed, it being a 
Deed againſt the Statute, as is uſually done in the Caſe 
ok a Bond againſt the Statute of Symony, Uſury, She- 
riffs Bonds, &c. the which was agreed; but laid per Cu- 
riam, that this ſeems not to be within. the Statute of 
Gaming, fo2 it was only a Queſtion collateral to the 
Same. referred to the Judgment of another; and though 
| many Caſes upon this Statute were cited; as the = 
— 
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of nr Pheaſant's Son, laid to be adjudged by Hale 
Chief Juſtice, which was, That ik Men meet, and play, 
and one ag = and they veſiſf, and make a new Ap- 


pointment fo again two oz thꝛee Days after, and 
then he loſey Þ 25h, 1, ie, that this 18 Money loſt within 
the Statut Gaming, as Money loſt at one and the 


ſame Meeting; and Holt Chief Juſtice cited a Caſe ad- 
judged by Hale, in which he pech Counſel, which was. Two 


10 


Men made a Voꝛſe⸗ match between wo Hoſes, to run 
four Heats fo2 40 J. a Heat, and the Courſe fo2 100 l. 
and koz every Heat a ſeveral Bond was given, and the 
Heats were not to be run together, but one Heat in one 
Month, ald another in another, and ehe Coltitre ar ano- 
ther Time ; yet though there were ſeveral Bonds, and 
the Heats to be run at. ſeveral. Times, and; no Sum by 
it ſelf above 186 J. pet deinz made at at che tame Time, 
this was adjudged to be within the Statute; as to the 
Aariance, Holt 7 55 uſtice..ſald, that where. the Thing, 
ing if (elf ounht 
| the Count 


and thep”" may” cc 
the Realm t pon 


bears,” and to that Ualtte ze Demanded ; as 
in this? Cafe, 100 nummi aurei, 'yocat G 1 


vigint. unios ſoft; &'4 d. fot to. this e I 
cofney: at the Pint, w which 7755 Mi, 

theref02 their pwper Denomt Lp he is 20 Shilling: die 
of Gold, vocat. Guitieas; and therefore as it it eme, ik a 
Pan be indicted for coining Guineas, it would not be 
good, but it ought to be 20 Shilling Pieces of Gold, vocat., 
Guineas ; arty! the Cale of Fentril. wy . Tis 7 6 1. 
row, was kited to be lately avjudged the Court 
bed upon an Action on the Caſe, nm iber could nat fy. 
dictally take" Notte or Sutneaß ta be, cürtent at more, 
than 20 8. and that all above is by Töntent; Draper aud 
Raſtell, Yelv. 80. Raſtell's Sante, 158. and many _ 


Caſes were cited. Curia adviſare vult. 


Term. 


was agreed by the other two, Sccondly, That the * 
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| * King and Larwood, _ 


— HIS was an nn which dens that 
the City of Norwich is an ancient City, and 
that Hen. 4. by bis Charter granted, that the 

May, Aldermen, and Citizens, might elect 
two to be Sheriffs of the ſaid City, &c. and that after 
this, Charles II. in the 18th Pear of his Reign, by his 
Charter granted, that the Mayoz and Aldermen might 
ele one Sheriff, and the Citizens might elect another; 
Us . ſays that the Defendant was-elefed to be Sheriff 


tate of 13 Car. 2. for regulating of Corporations, &c. 


with Averment, that he had ſubſcribed the Declaration, 


and taken the Daths appointed by the Statute of 1 Will. 
& Mar. the Attorney replies, that he ought to have taken 
the Sacrament, &c. the Defendant rejoins, and ſhews 
that he is a Proteſtant Diſſenter, and pleads the Statute of 


1 Will. & Mar. to which the Attorney demurs; and this 


Caſe having been ſeveral Times argued at the Bar, the 
Court gave Judgment, ſeriatim, ſcil. S. Eyres. Juſtice fo? 
the Defendant, and G. Eyres Juſtice, and Holt Chief 
Juſtice fo2 the Plaintiff ; =4a 8. 18 Juſtice ſaid, that 
the Statute of 1 Will. & Mar. is a pꝛivate At, the which 


2 


the City, and that he refuſed to be ſwom, oz to tale 
: this Office upon him, &c. the Defendant pleads the Sta- , 


wa 


2 Temp. nil 5 d 5 W 3 K. "Yi 


9aet being pleaded in Ber, they could not take Notive | 


of it, though it is mentioned in the Averment. ' Thirdly, 


That the Pleading ok it in the Rejeinder, is a Deper- 
ture 3 all this was agreed to by the others z and then 


Sam. Eyres Jaſtice ſaid, that Fir, The Election was not 
good. Secandly,-That the Bar is a Hood Excuſe, and 
contained ſuffcient-Matter to erempt the Deferdant ; 


the Eledton was nat good, betaufe u the Charter of 
8 4. the Election is veſted in the Citizens, and the 


Defendant was elefed by the Mapo2 and Aldermen ; and 
though this mas accoding to the Charter of Car. 2. yet 
this Charter cannot deveſt a Right, which is veſted and 
ſettled in the Coworation, and all the Citizens by the 
Charter of Hen 4. and therefoze the Right of Election 
reſts in the Citizens, accoꝛding to the Charter ok Hen. 4. 
and therefoze the Election is void. Secondly, Becauſe 
the Delign ok the AX was to pzevent Men diſaffected to 
the Government to have Dffices, and by it fuch who have 
not taken the Sacrament are incapable ; the which is a 
Puniſhment. of it ſelf, aud therekoꝛe the Party ſhall not 
be puniGed- again, Nemo bis punitur pro eodem delicto; 

and where a Statute inflicts a Penalty, the Party bali 
not be ſined; and he cited the Caſe of the Mayor and 
Goodmen of. Guilford verſ. Clerk, in Debt upon a By- 
Law, which inflicted 20 1. penalty fo2 not accepting the 
Office of Yayo? ;- and the Defendant pleaded the Statate 
of 13 Car. 2. &c- and adjudged fo2-the Defendant ; the 
which G. Eyres Juſtice ſald was adjudged upon the Sta- 
tute of 1 Wil. & Mar. and S. Eyres Juſtice denied it, 

and laid, that be bad (een the Recow. Vide 2 Vent, 
247. 


G. Eyres Juſtice econtra, and Holt Chief Jaſtice like- 


vile, and they ſaid, the Intent of the Act of 13 Car. 2. 
was not to exempt any Man from ſerving the Ring, the 
which he was bound to do by the Common Law, oz to 
give Eaſe oz Favour to Difſenters, but rather to dꝛaw 
them to a Reconciliation with the Church, as a Wap to 
render them capable of Offices in the Government; this 
was the Deſign of the Act ; and when by the Law, every 
Yan is obliged to obey and ſerve the Ring, and alſo be- 
koze the Refozmation, and at this Day, every Man is 
likewiſe obliged to receive the Sacrament 


Pear 


once in the 


2 5 | Term. Hill. 6 wal 3. K. B. 


„ 
„„ 


Vent * minimum; ff. the Piea in this Caſe is ern 
Man ſhall be ercuſey fo2'not ſerving the King, which 18 
one Offence, fo2 not receſvirig the Sacrament within the 
Pear. as he ought by Law, which is another*Dffence , 
and ſo one Offence ſhall be excuſed by another, the which 
it cannot be. imagined, that an Act of Parliament ever 
intended: Alſo the Law does not admit a Man to'Dilable 
himſelf, oꝛ to plead'that he is Non compos, as Beverley's 
Caſe, 4 Rep. but ik upon Not guilty, &c. it appears in 
Evidence, that he is Non compos, it would be otherwiſe, 
there the Law will excuſe him, but he ſhall not excuſe o 
diſable himſelf ; but it has been objected, Suppoſe that a 
Man is diſabled by a Judgment againſt him, may not he 
excuſe himſelf 2 and per Holt Chief Juſtice, in fuch Caſe 
he may, fo2 judicium redditur in invitum; but if it be 
ſuch a Judgment, which he might remove himſelf, as a 
Sentence of Excommunication, in ſuch Caſe it would not 
ercuſe him; and fo2 this he cited Sir John Read's Caſe, 
and he ſaid, that the Deſign of 13 Car. 2. and of 25 
Car. 2. is the ſame, the one to exclude Diſſenters, and the 
other to exclude Papiſts; and it never has been thought, 
that (f a Man would not qualify himſelf, that it was an 
Erxcule within the 25 Car. 2. and Holt Chief Juſtice lad, 
that there never was any Diſtinctſon between Diſſenters, 
till after the Statute of 1 Will. & Mar. fo; befoze, the Li. 
torgy being ſettled by A# of Parliament, it was thought, 
that nothing was contained in it, but what would be re- 
ceived by all, and thoſe who difſented were called Diſten- 
ters generally, without the Diſtinction of Proteſtant Dif- 
ſenters : And they ſaid, that thep would not deliver any 
Opinion upon the Statute of 1 Will. & Mar. but admit⸗ 
ting, that this would excule Proteſtant Diſſenters, pet he 
ought to have pleaded it in Bar: And as to the ſecond 
Point, ſcil. the EleFion, they (aid, that the Mayo), Al- 
dermen, and Citizens, having the Election of the She: 
riffs in them, they might by Conſent alter the Manner 
of the Eleckton, and their Acceptance of the Charter of 
Car. 2. and having elected accozding to the Fozm pze⸗ 
ſcribed in it, is an Evidence of ſuch Conſent ; and there- 
Fore though the Charter of the King may not alter the 
Manner veſted and ſettled by the Charter of Hen. 4. pet 
if they w_ ſuch a Charter, and conſent to it, and * = 
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; Crosby's Caſe. 


1. ROS BY being indicked of bigh Treaſon, fo 

deſigning to dethꝛone the Ring, and to incite 
Lewis the French King to invade this King: 
— dom; upon Evidence, Aaron Smith being 
pꝛoduced to pꝛobe a Paper found in the Pocket of the 
Piiloner, to be his pzoper Writing, and owned by bim 
to be ſo; the Puloner excepted to the Teſtimony of 


Smith, becauſe he had been (et in the Pillow, and he p20- 


duced the Recozd, by which Judgment is given againſt 
him, that he (hall be ſet in the Pfllozy, &c. and the Crime 
was, fo2 pzeparing certain Inſtrutions fo2 Stephen Col- 
ledge, who was arraigned and tried fo2 High Treaſon, to 
be uſed by him upon his Trial, in which were ſcandalous 
und reflecting Expzeſſions, but the Inſtructions neber 
were Delivered ; and to this Point the Puloner deſired 
Counſel, which was granted, and Winnington aſſigned 
Counſel fo2 him: Jt was ſaid by the Cotnſel fo2 the 
King, that it 1s the Crime which makes him infamous, 
and not the Judgment, and that the Judgment was gi⸗ 
ven fo2 a Crime, which did not deſerve any ſuch Judg- 


ment, it it was any Ceime at all, the Jnſfrutions not 


| being delivered; and therefoze he has not loſt liberam le- 
gem: It was anſwered, that the Judgment being an in- 
famous Judgment, and being in Fozce, it is not to be 
objected, that the Judgment was not p2opoztionable to 
the Crime, till it be reverſed ; but Holt Chief Juſtice put 
them 1 Mind of the King's Pardon, which he ſaid had 
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given him a new Credit, as in Caſe he had been attainted 
of Felony, 02 Treaſon ; now he may not be a Witneſs ; 
but if the Ring pardon him, he may be a Witneſs, fo? 
now the King has giben him a new Credit; and he ſaid, 

if he be convict of Perjury and pardoned, he may be a 
Witneſs, and (o he was (worn; but he aid, that if the 
Pardon had not been in the Caſe, he would not ſay what 


had been the Conſequence ;; but S. Eyres Juſtice ſatd, that 
he had always thought, that it is the Crime which makes 


a Man infamous ; ideo quære; but Holt Chief Juſtice 
was clear, that the Pardon had reſtozed him ad liberam 
legem, and that he ought to be a CUitneſs ; and Compa- 
riſon of Hands in this Caſe was held not to be good 
Evidence, except the Papers are found in the Cuſtody of 
the Perſon ; but where in the Cuſtody of another, it ts 
not Evidence, 15 FE. 


Anonymus. 


2. A T Guildhall in an Adion upon the Caſe, fo2 Mo⸗ 

ney received by the Defendant, fo2 the le of the 
Plaintiff, the Evidence was, that the Defendant was 
Appꝛentice to the Plaintiff, and this was ko; Service done 
in a Ship of the King's, during the Appzenticeſhip ; and 


the Indentures of Appzenticechip being pꝛaduced to p2ove 


the Defendant Apprentice to the Plaintiff, it was inſiſted 
that the Hand of the Oefendant ought to be pꝛoved ; to 
which Holt Chief Juſtice agreed, unleſs the Jndenture be 
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Office at the Will of the Ring, has it not at the Cal 
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Holt Chief Juſtice, they only being in Court; 
G. Eyres being dead, and Jaſtice Gregory ablent; 
and Holt Chief Juſtice ſaid, the Gzant in Que: 
ſtion depends upon the Calivity of the Gzant. to Fryer, 
fo2 if this be not good, then the ſubſequent Gzants are 
not goed; foz then the King would be deceived in his 


Gant ; fo? his Intent was only to grant an Dffice upon 


the Determination of a pzio2 Oꝛant, and not to grant an 


 Dffice immediate : Aud as to what has been objected, that 
the Gzant to Fryer is void, it being to commence upon 


the Foxfeiture o Surrender of M. the which is an im- 
poſſible Beginning, ko; M. having but an Eſtate at Till, 
he could not ſurrender it, ko: an Eſtate at Mill cannot 


be ſurrendzed, but when the one Party agrees to depart 


with his Eſtate, and the other to accept it; this amounts 
to a Determination of their Wills, but not to a Surren- 
der; and ſo in the Caſe of a Foxfeiture, an Eſtate at 
Till cannot be fozfeited, but the Act which would amount 
to a Foꝛkeiture, amounts alſo to a Determination of his 
TUill; and ſo it ſhall be expounded, and no Advantage 
ſhall be taken of it, by May of Entry o2 Seiluxe, as 


koz a Foxfeiture ; and this was allowed to be lo in the Cale 


of a common Perſon ; but per Holt Chief Juſtice, in the 
Cale of the King, it is otherwiſe ; and he who has an 


of 
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Udgment was given in this Caſe by Eyres, and 
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dt doth Parties, as it is between common Perſons, 


but the Mill is the Mill of the King , and the Dub: 
ject cannot determine his Mill without the Permiſſion of 
the King; and therefoze though in the Caſe of a com- 

mon Perſon, Tenant at Mm cannot furrender, yet Te- 


nant at Till of the King may ſurrender, and there ought 


te be @ WU of the Ring veclared under che Great Seal, 
that he accepts his Surrender, otherwiſe he is finable, 
if he. (arceafes to execute his Office without ſuch Dil- 
charges and it was fo done in the Caſe of Hide and 
Hale, Chief Juftices of the King's Bench, who amally 
ſurrendzed their Offices of Chief Jaſtice, and had a Dif- 
charge under the Great Seal; and therefore the Dffice in 
the Caſe of the King may be determined by Surrender, 
and a Gant fo commence upon ſuch Determination is 
good ; fo alſs in Cafe of Foxfciture, the Ring might 
take Advantage of an Ad which amounts to a Foxfeftare 

by Wap of Inquiſition, and ſeiſe the Office upon lach 
* Matter of Reto found, without a Determination of 
his Mill ; and this fo many weighty Reaſons, as to 
p2event the Sollicitation of others fox the Diice,. &c. 


ker be may ſay, that he would not determine his CH, 


es long as the Perſon demeans himſelf as he onght ; 
but if it be found by Jinquiſttion on Reco2d; that he had 
foxfeited his Dffice, then he would ſeiſe it as kozkeit, as 
he might by the Law; and therefoze though he agreed, 
that a Foxfeiture could not be in the Caſe of an Office 
at Mill of a common Perſon, pet in the Caſe ok the 


King there might ; but if the Dffice cannot be determined 


by Fozfeiture 2 Surrender, pet it would certainly deter⸗ 
mine by Death; and he did not ſee any Reaſon, but that 


as he might feiſe the Office, oz determine his Will, ann 


grant it dating the Life of M. but that a Gzant of this 
Office after the Death of M. would be good; fox this 


being an Ofice in the Crown to grant, and not being 
an Dffice of which any Eſtate in Fee is in Eſſe, but 
newlp granted; this may be granted to commence in fu- 
turo, and to riſe any fall, and to de in eſſe, and not in 
elle, as well as a Rent may, which: map be fo granted 
without Queſtion ; and this is not again any Rule in 


Law, ag it ld in Caſe of Lands 02 Things, which 


paſs by Livery ez Patent, as Barwick's Caſe, 5 Cole 


En 


Rep, 
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Rep. dec. ſa Judgment was. given in the Defendant 


that 5 GE i good. 


Stevens and Squire. | 


H E Defendant as a Plea of Puibitege, as 


Clerk to one of the P2othonotartes in this 


Manner ; & predic. Def. dicit, without ſaying Venit & 
dicit, 02 making any Defence, and dicit without venit 


might be ore tenus, &c. non allocatur, he being in Cuſto- 


dia mar. and befoze another Day of Continuance; but 


if it was at another Day of Continuance, after the Day 
ok Appearance, ft ought to be venit & dicit; but fo 
the Want of Defence, the Court did not ſeem to regard 


it; and in the Caſe of Keckwith and Wheeley this Term, 


where the Defendant pleaded his Puüvilege as an Attoz. 


ney of C. B. and made no Defence; Holt Chief Juſtice 
ſaid, it was a Chip in Pozridge ; and he ſaid in this 
Caſe, that ik a Prothonotary, o2 other who is a Perſon 
Piivileged by Record, plead his Pꝛiivilege, and bing a 
Trit of Puvilege atteſting it, that this is concluſive, 
and the Plaintiff may not traverſe it; but otherwiſe f 


is of a Clerk, oꝛ Servant to ſuch Perſon fo paivileged, 


Key and Briggs. 


18 an 1 don upon the Caſe againſt vos the Mar- 
(hal, the Plaintiff declared, that he had commenced 


an Action againſt A. B. and that he was committed to 


the Cuſtody of the Defendant, and that he being Priſo- 
narius in Cuſtodia dict. Defendentis, the Plaintiff ob: 
tained a Judgment agatnſt him, and that he intending to 
charge him in Execution, the Defendant ſuffered him to 
eſcape, by which, &c. upon the Evidence to ſhew him in 


cuſtodia, they pꝛoduced and ſhewed the Return of an 


Habeas Corpus, in which, inter al', he was returned to be 


taken ad ſea. of the Plaintiff, and to ſhew the Eſcape, 


a Note out of the Marſhal's Book lying in the Dffice, 
in which the Surname only without any Chꝛiſtian Name 


was Ea was thewn ; and that the Parthal knew ls 


2 
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he was not in Cuſtody: Jt was objected, that this be⸗ 
ing without a Chziſttan Name, it is incertain, and it 
may be any Perſon in the Mond of ſuch a Surname, 
as well as the Perſon in Cuſtody at the Suit ok the 
Plaintiff 3 but the Knowledge of the Marchal that he was 
in Cuſtody, obviated that Objection ;' then it was ob⸗ 
jected, that the Count is, that he Priſonario in Priſona 


prædict. ſuch a Day exiſtent. the Plaintiſt obtained Judg- 
ment, and that the Platntiff intending to charge him, 
the Dekendant permitted him to eſcape ; but the Evidence 


was of an Eſcape befoze the Time of the Judgment; ſo 
the Count is of an Eſcape after Judgment obtained, but 
the Evidence of an Eſcape befoze the Judgment, ſo it 
does not maintain the Declaration; non allocatur ; fo2 it 


is all one in Effect; fo2 though-after an Eſcape the Plain- 


tiff cannot charge him in Execution upon the Judgment, 
pet he might pꝛoſecute him to Judgment, as well as if he 
had remained in actual Cuſtody ; and this Action is not 
 bzought foz an Eſcape after being charged in Execution, 
but fo2 an Eſcape to pꝛevent the Plafntiff charging him; 
and this is all one, be it befoze 02 after Judgment ob- 
tained ; and Holt Chief Juſtice cited a Caſe befoze Bridge- 
man Chief Juſtice, where the Count was of an Eſcape 


by Baron and Feme ; and the Evidence was of an E. 


ſcape by one only; pet ruled to be the ſame Eſcape. 


The King werſus Haines. 


F His was an Inkozmation againſt the Defen- 


dant, becauſe that he being eledked an Alderman 


of the City of Worceſter, did not take the Paths at the 


Time appointed by the Statutes, [which were recited] and 
that he acted as an Alderman after the Time incurred within 
which he ought to have taken the Daths ; this upon the 
Trial appeared to be a warm Pꝛoſecution fomented by a 
Perſon in the higheſt Civil Station, upon a p2ivate 


- Pique ; the Defendant having omitted to take the Sa. 


\ ftrament thzee Days after the Time p2efcribed by the Ack; 
but upon Notice he received the Sacrament, and intend- 
ed to take the Oaths ſhe being a Perſon in all Points 
confoymable, and who communicated frequently every 
Pear, and had taken the Daths ſeveral Times] at the 


next Sefſions, which were to be held upon the 18th Day 


of 


3 8 a 


* 4 1 
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of January: but the Mayo went to London upon the 
-18th Day of January, and adjourned the Seſſions to the 
22d of January; in the Interim the Defendant took the 
Sacrament, and upon the 15th of January he took the 
Oaths in a Seſlions met de facto, [though not legal 


held, fo2 want of the Pꝛelence of the Mapoz o; Nera 


der] ſo that he might confozm to the Direction of the 


Act, as near as he could; and after, befoze the 22d of 


Jan. he being in London, he took the Sacrament here in 
London, and upon the firſt Dap of the Term, he took 
the Daths in the Court of King's Bench; but notwith⸗ 


ſtanding this and all Sozts of Submiſſions, which he 


could make, being offered, he was pꝛolecuted upon an Jn- 
fo2mation ; and upon the Trial a Copy of the Book of 
the Town-Clerk of Worceſter, in which he entred the 
Plaints, and the Stile of the Court, &c. was offered in 


Evidence to pꝛove, that he ſat in Court as a Judge, and 
heard a Civil Cauſe after the 18th of January, which 


was the Day of the Seſſions ; but this wag oppoſed as 
no Evidence, the Book not being a Reco, but gi. 
nutes by which to dzawa Recod; and if the Book it 
ſelf was here, it could not be read, a fortiori a Copy; 


-Holt Chief Juſtice ſeemed econtra, and ſaid that at Hun- 


tingdon befoze Hale Chief Juſtice, the Book of a Town- 
Clerk was read; and if the Book may be read, a Copy 
of the Book may be read, fo2 in all Caſes where the 


Daiginal is Evidence, the Copy is Evidence ; but if the 


Oziginal be but a Copy, there a Copy of ſuch Oziginal 
may not be read, as a Book fo2 Pꝛobate of a TUill of 
Land; this is but a Copy, and therefoze it ounht to be 


pꝛoduced, and a Copy out of the Book will not ſuffice ; 


but a Copy of a Pꝛobate of a Till, where the Court 
has Jurisdiction, is good, becauſe the Pꝛobate it (elf in 
luch Cale is an D2iginal At of the Court; but then it 
was ſaid, that this is a Book, in which every Perſon 


makes Entries, and not only the pzoper Officer; and 


that if the Entry in this Book ſhall be Evidence to 


| charge another in a criminal Batter, any Man might be 


made a Criminal at the Election of another ; and this 


appearing to be ſo, the Court ſeemed to incline, that it 


was not Evidence, and demanded the Opinions of the 
Juſtices of the Common Pleas, who concurred that it was 
not Evidence; the Deſign of pzoducing this Book — 
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ade. 


try in the Stile of a Court held” befoze A. B. &c. thall 
not be concluſive, without moving that in Fatt A. B. 
was there ; the which was agreed per Curiam, that it 
was in ſuch Caſe neceſſary to pꝛodute a Recoz to pꝛove 
a Court of Recozd held, as alfo to pzove in Fact, that 


the Party was there pzeſent, as the Recozd mentions ; 


but this Objection vaniched; fox upon hearing of the 
Stile, it was only Curia, &c. tent. &c. without ſaying 
before whom the Court was held, and no Court map be 
held but befoze the Mapoz, oz Recozder, and two Ader⸗ 
men, and the Stile does not ſay, that any of them were 
there; but if it was before the Mayor & Sociis, &c. ft 


was agreed to be good; and fo2 this Reaſon the Court 


ſeemed that there was no Court held, and then no Aﬀ#- 
ing; but when the Counſel fo the Defendant opened 
his Caſe, they inſiſted fo; him that the Inkozmation was, 
that he did not take the Daths at ſuch a Seſſion, which 
was the next Seſſion after his Election to his Office, and 
that- he continued to exerciſe his Dffice after the Time 
appointed to take the Waths; and therefoze the Crime in 
the Jnfozmation, and allo in the Act, is the Acting after 
the Time in which he ought to have taken the Daths 
and they ſaid, that this is the next Seſſions after his E⸗ 
letion into his Dffice; and the next Seſſions in this 


Caſe, is the whole Time of the Seſſions, ſcil. till the 


22d of Jan. to which Time the Seſſions was adjourned, 
and therekoze his Aﬀing after the 8th. and befoze the 22d. 
is no Foxfeiture 02 Crime, ik he hag taken the Paths 
upon the 22d. the which was agreed to by the Court; as 


. —— _ ——— 


ur ſupra, the which was alſo oppoſed, and that the En- 


it was alſo, that if he had neglected to receive the Sa- 


crament till the firſt Day of the Seſſion, and after he 
had received it, and took the Oaths upon the 22d of ſan. 
which is the Day of the Adjournment, that this had been 


good; but it was ſaid, that he having omitted to receive 


the Sacrament within the thzee Months, that he is now 
diſabled to take the Daths; and therefore he being diſabled 
by his own Neglect, and not having qualified himſelf 
within the Time p2eſcribed to take the Daths, he being 
diſabled to take the Oaths the 8th of ſan. his Ading al⸗ 
ter ſhall be a Fozkeiture, and the Seſſions ſhall have Re- 
lation to the firſt Day of "= 72 3 non comes 


| 1 = * 4 | 1 IN * | 2 
Term. Trin. 7 Will. 3. R. B. 


koz the Seſſion, is one Day in Law, though held at ce. 
veral Days, if it be by Adjournment ; and as to his 
Neglet to receive the Sacrament, this is a diſſing De, 
fence, . not alledged in the Inkozmation ; but the Oe, 
fence allevged is [got the Negleit to receive the Sacra. 
ment oz to take the Oaths but}. fox Aﬀiug after the 
Time limited in the Ad foz taking. the Paths, having 
neglected to take them ; of which Aﬀing after the 224. of 
Jan. no Pzetence of Pzoof was offered, and therefgze 
1 directed the Jury to find the Defendant Rot 


f 


We Wy » Niſi Prius in Middleſex; ruled per Holt Chief 


II Juſtice, that where a Man makes himſelf a Par: 
ty in Intereſt, after a Plaintiff 02 Defendant has an In. 
tereſt in his Teſtimony, he may not by this depzive the 
Plaintiff oz Defendant of the Benefit of his Teſtimo⸗ 


ny; as if a Man be a Witneſs of a Mager, 8c. and 


after bet, this ſhall not be a Reaſon to except againſt 


bis being ſwozn to pzove the Wager, 


Sanders ver ſus — 
6. Hoops were taken in Execution in the Poſleſ- 
I ſion of Sanders, who had them by Girtue of a 


Sale from Gulſton ; upon which Sanders bzought an ; } 


Action, and the Defendant inſiſted, that the Sale to $an- 


ders was fraudulent againſt him, he being a Credito2 by 


Judgment; Holt Chief Juſtice ſaid, that if the Judg- 
ment was upon a Point tried, that then he need not to 
pzove- the Conſideration, but it ſhall be intended good; 
but if it be a Judgment by Confeſſion, &c. he ought to 
pꝛove it to be fo2 a juſt Debt, otherwiſe he ſhall not over- 
thꝛow the Sale, though it be fraudulent, fo2 it is good 
againſt all but Creditozs foe a juſt Debt bona fide due. 
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Lamb and Mills 


18 Term the Court gave ap in | 
this Caſe, which was Treſpaſs quare clauſum 
fregit & averia cepit & aſportavit; the Defen-- 
dant came and juſtified, and pleaded a By⸗ 
| Law, &c. and that he as Bailiff took the Beaſts, ag a 
Diſtreſs fo? Breach of the By-Law by the Plaintiff ; | 
and upon pꝛolix Pleadings which were dzawn upon the 
Precedent of Tinteney's Caſe, in 1 Cr. and March, the 
Plaintiff demurred, and many Exceptions were taken ; z 
but in the Reſolution of the Court, Holt Chief ultice 
ſaid, that the Pleadings are ill, becauſe that the Defen- 
dant had not ſhewn a Precept to make the Diſtreſs, fo2 he 
could not do it ex officio, no moze than a Sheriff might 
execute a Judgment of this Court without a (Urit ; 
and the Command in this Caſe is traverſable ; fo2 this 
is the Difference between a Juſtification in Treſpaſs, and 
an Avowry in Replevin, that the Juſtification there is in 
the Right, and therefoze not traverſable, but in Treſpaſs 
it is only by wap of Excuſe; alſo in Treſpaſs it is ſufficient 
to ſay, that Præſentatum exiſtit ; but in an Avowry he 
ought to ſhew, that the Thing was done, as well as Frog 
ſentatum eilt. 
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T he Po F St. $within ad K. Ma Bo- 
hay in London; ; Puit. \ 


in the - Eccleſiaſtical Court, upon a Rate again 
the Jnhabitants of the Pariſh of St. Mary's, to contri⸗ 
bute to the Repair of the Church of St. Swithin, to 


which Pariſh the Pariſh of St. Mary's was united by 
the Act for Rebuilding of the City of London; it was 


ſaid by Shower, that though by this Act the Churches 
are united, and this Church is become the Pariſh: 


- Church to both Pariſhes, that yet the Pariſhes remain 


diſtinct, and the Jnhabitants of St. Swithin cannot make 


à Tax to charge the Jnhabitants of St. Mary Bothaw ; 
as if in a Parket-Town two Churches are nit, and 
one of them is oꝛdered to be pulled down, and the other 


is the only Church in common to both Pariſhes ; yet 
this does not unite the -Pariſhes, quod fuit conceſſum 

per Holt Chief Juſtice ; but he Gd, that there map be 
a Difference between uch an Union made by the Patrons 
and Dwdinary, accowing to their ozyinary Power by Lam, 


and an Union as here made by Act of Parliament; foz 
though in the firſt Caſe, the Churches are united, yet 


ſuch Union does not make one the Pariſh-Church to the 


other Pariſh; but they as to this Reſpect remain as be- 


foze ; but bere the Church is become the Pari<-Church 


to both Pariſhes, and therefoze it map be reaſonable, 


that both Pariſhes Gould contribute to the Repair of it; 
and he gave a Day to the other Side, to thew Caule 


ow! a Probibition Houln not go; pls. 


I Johnſon 


7 PON a Motion fo2 a Prohibition to a | Suit 
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| Johnſon and 1% 


N a Declaration Probibition, and the 


Pleading to it, upon Demurrer, two Queſtions | 
were argued ; Firſt, Upon the remilit Curiam by the 


Dean of Salisbury, who had a Peculiar, and he made Let- 
ters of Requeſt to the Dean of the Arches ; upon which 
it was objected, that this was per ſaltum, and that he 


ought to have made his Requeſt to the immediate Oꝛdi⸗ 
nary, and Hob. 16, 186, and Cr. Car. 262, &c. were cited 


koz thts Purpoſe ; non allocatur; fo? though this is true, 
if it was a Peculiar of an Archdeacon, oz any other, ſub- 
je to the Jurisdickion of the Owinary, that then the 
Objections made, and the Caſes cfted, would hold ; but 
to this Holt Chief Juftice ſaid, that there are three Softs 
of Peculiars : Firſt, Which is when the Archdeacon, &c. 


have a Peculiar within the Dioceſe, and ſubject to the 
Jurisdicton of the Oꝛdinarp. Secondly, When one has 


a Peculiar not ſubject to the Oxdinary, but to the Arch- 


biſhop. And the Third is, When one has a Pecullar, 


lubject neither to the Oꝛdinarp noz to the Archbiſhop, as 
there are ſome; and he ſaid, that though the Dean of 
Sarum is to ſome Purpoſes ſubſect to the Jurigdifton of 
the Biſhop, pet as to this Peculiar, it is all one, as if 
it was in a Stranger; and it is not under the Juril⸗ 


diction of the Biſhop of Sarum, mote than the Biſhop of 


London; and ik be had made Requeſt to the Biſhop of 


Sarum, and the Party had been cited upon it, luch Cita- 


tation had been a Citation out of his Dioceſe within the 
Statute of 23 H. 8. and it does not appear, that he is 
within the Jütisdidton of the Biſhop of Sarum, and there- 
foze it (hall not be intended: But Secondly, the greater 


Queſtion was, if the Proftors in the Arches might ſue 


ko their Fees Tin a Suit pzoſecuted there] in the Arches, 
02 ought to have an Adlon at Common Law ; and it was 
argued that the Fees are Tempozal, and a Duty which 
ſhall go to the Executoz; and manp Books were cited, 
that the Eccleſiaſtical Court had their Power by ſeveral 


Statutes, and in none of them any Mentlon made of 


Fees ; on the other Side, it was argued, that this is a 


Jurisdition ariſing out of the Dyiginal Cauſe, which | 


was 


590. 
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attachment; but the Law does not give any ſuch Re⸗ 


was ok their Conuſance, and many Canons ſeemed to ; 


eſtabliſh this Authoꝛity: But the Chief Juſtice ſeemed to 
doubt, fo2 he ſaid, if the King ercct a new Office. he map 


not annex a Fee to it, as is reſolved in Veal and Prior's 


Canon of the Church cannot; fo2 though the Clerg 
map be taxed. in Convocation by the Clergy, pet they 


cannot charge the Laity ; and therekoze at the Beginning 


the Party could not have any Remedy, but a Quantum 


meruit fo2 his Labour and Pains; and after ſuch an 
Action bzought, and the Merit of his Service taxed by a 
Jury at ſuch a reaſonable Rate, that which is reaſonable 


at one Time, would be at another; and by this Means 
an accuſtomable Fee came to be taken; but pet this did 


not alter the Mature ok the Service, which is Tempo⸗ 


ral, and is founded upon a Contrack and Retainer, which 


is a Tempozal Act ; and of ſuch Opinion Juſtice Rokeby 


ſeemed to be, and ſaid, that the Caſe of Geſt)in and Frog- 


oat in the Common Pleas cited on both Sides, was a 
ſtronger Caſe fo2 the Eccleſiaſtical juriſdiction than this 
Cale; and pet the whole Court was of Opinion, after 
the Caſe had been many Times argued upon a Motion 


fo2 a Hohibition, that a P2ohibition ought to go. Curia 
adviſare vult | 1 


Rowley and Raphſon. 


4. IN Debt upon a Judgment in R. B. the Dekendant 
came and pleaded, that after the Judgment a TUrit 


ok Erroz was bzought in Cam. Scacc. direfed to the 


Chief Juſtice of R. B. upon which the Cauſe was re- 
moved bekoze the Judges there, where it yet remains un⸗ 
determined, and pꝛayed Judgment ik he ſhall be compelled 
to anſwer, quouſque the Cauſe be determined there; up⸗ 
on which the Plaintifk demurred; and adjudged that the 
Defendant anſwer over, koz this is not a Plea either in 
Par, 02 in Abatement ; and ſuch a Concluſion quouſque 
is not good, fo2 ft is not like to a Plea of Ercommuni- 
cation, fo2 there he is only ſtopped till the Sentence dil- 
charged, and the Party may have a Re-ſummons, oz Re- 


I medy 


"To Mich. 7 Will 3. 1 


medy here and Holt Chief Juſtice lald, that this 4 
be pleaded in Abatement, but not in Bar; koz though 
the Plaintiff has commenced his Actton too ſoon, it fs 
not a Reaſon why he ſhould be barred, though it may be 
a A why the Suit chould be abated ; bat if @ Scire 

facias in ſuch Caſe had been dꝛought, quare executionem 
habere non debet, in ſuch Caſe; a Writ of Error pending; 
Wa be 1 'in Bar of the A 


Greenwood ard Piggon. 


Ohannes Greenwood, Quer. in placito Tranſgr. verſ. 
the Defendant Thomas, who came and juſfified ; 
upon which the Plaintiff replied, and took Iſſue, Et hoe 
predic. Johannes petit quod inquiratur per patriam, Et 
prædict. Johannes fimiliter, where it ought to be Tho- 
mas; and ſo as it was objected, no Jſſne is joined, fo? 
the Plaintiff may not join Jſue with himſelf 5 and upon 
Search, the Plea- Roll and Niſi Prius Roll were W2ong, 
and ſo was the Paper Book; and therefoze it was objected 
that it was not amendable ; fox no Caſe can be p2ovuced 
where an Amendment was made of ſuch a Milp ion, 
where nothing was right, but miſtaken thꝛoughout; on 
the other Side it was (aid by Northey, that this is with 
in the Statute of H. 6. of Amendments, und ſo expꝛeſiy 
reſolved in Blackamore's Caſe, 8 Rep. 164. and 3 Cr. 
435. 2 Cr. 67. and upon thts the Court ruled it to be 
amended, niſi cauſa, &c. fo: per Holt Chief Juſtice, it 
is a Milpꝛiſion of the Clerk apparent in the Mature of 
the Thing; and therekoze amendable though miſtaken 
thꝛoughout, as well as if the Plex-Roll 02 Nifi Prius Roll 
had been right. 
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6. IN a Writ of Dower of a Capital Beſſuage, &c. 
1 the Defendant as to Part, came and confeſſed the 
Adion, Ideo in mifericordia ; and as to the other Mel. 
ſuage he ſaid, that Sir Thomas Gerrard wag ſeiled-of this 
Peſſuage in Fee, and inhabited there as in his Capital 
Meſſuage, and that he was created a Baron of this 
Kealm, and the Defendant derived Title-under him, and 
pleaded further that all his Anceſto2s ſince Sir Thomas 
have lived in this Meſſuage, as in their Capital Pel⸗ 
ſuage ; and ſaid that this Meſſuage eſt Caput Baroniz, 
and lo concludes with ea Demand of Judgment, ſi of this 
the ought to be endowed, upon which the Oemandant de⸗ 
murred; and adjudged in C. B. foz the Demandant, Ideo 
a Miſericordia entred again ; upon which a Writ of Er. 
ro: was bzought ; Firſt, Becauſe of a Meſſuage being 
Caput Baroniz'a. C(Uoman is not indowable, foz which 
* Inſt. Bracton, Fitzherb. Tit. Dower, &. were cited, 
and ſo was the old Law; and it was inſiſted that there 
is the (ame Reaſon fo2 the Nobility at this Day, fot it 
is againſt the Honour of a Nobleman to have his piinct- 
pal Seat divided, and leaſed to a Farmer, Jnnkeeper, 
&c. and therefoze it is not a Feodal Privilege annexed to 
the Realty, but it is a perſonal Privilege in the Mobi⸗ 
lity; and if they have ſeveral Capital Beſſuages, the 
Heir would have Eleitton to make which he would of them 
the Caput Baroniz. Secondly, Here are two Miſericordias 
_ entred, where there ought to be but one, fo2 no one 
ought to be twice puniſhed fo2 the ſame Offence ; but it 
was argued by Serjeant Wright on the other Side, and 
agreed per Curiam, that here it is not ſhewn that this 
Douſe was Caput Baroniz, oz that there was any Batony 
in Sir Thomas, of which this Houſe might be the Caput, 
and therefoze in this whole Plea no Caput Baroniz is 
 thewn ; foz a Man map be a Baron, though he has not 
an actual Barony, and a Man may have a Barony, and 
not be a Baron, ſcil. a Peer of the Realm; ag Wright 
ſaid the Biſhops have, and yet they are not Barons, ſcil. 
they ſhall not be tried by their Peers ; and here yu” 
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Sir Thomas Gerrard was created a Baton; pet he had 
not any actual Barony: atinered'to his Citie, of: which 
this Houle might be the Caput; and he:ſaid that the Ca- 
puts Baroniz antiently were ſtrong Caſtles fo2 the De- 
fence of the Realm, and the Law would not permit them 
to be divided fo2 this Reaſon'; and Holt Chief Juſtice 
laid. that this could not be Caput Baroniz, becauſe: they 


have ſhewn in their Plea, that Sir Thomas Gerrard was 
ſeiſed in Fee of it at the Time ok his Creation; and 
thercfoze the King could not. by his Creation make this 


a Caput Baroniz ; fo) a Barony was, when the King upon 
the Creation gave and annered'Land oz Annuity ad onus 
& gradum ſuſtentand. and fo2: ſuch a ' Barony Keltef 
ſhall be paid accozding to the Kate mentfoned in Magna 
Charta; but it is not ſhewn that this pouſe was given 
to Sir: Thomas, but the contrary that he was ſeiſed of 
{are vult. 1 | S . et I0217859 
And after at another Day in this Term, this Caſe 
was argued again; and the firſt Point às to the Caput 


Baroniæ was in Effect waived; but the ſecond Error that 
here there were two Miſericordia's, ſcil. one upon the 
Judgment upon the Render, and the Second upon the 


Judgment upon the Demurrer, was ſtrongly urged; and 


it was objected: by Shower, that here they ought to bave 


ſtayed till the laſt Judgment, and entred but one Miſeri- 


cordia, fo; accozding to Beecher's Caſe, 8 Rep. 61. one 


Demandant oz Tenant ſhall not be ſeveral Times amerced, 


fo2 one Man ſhall be but once amerced upon one Dugi 
nal, oz hall have but one Capias pro fine, though be 
plead Non, eſt factum to ſeveral Deeds in the ſame De- 


{ 


claration 5 but where there are ſeveral Defendants, he 
ſhall be ſeveral Times amerced; and he cited 2 Sandes 
296. the Caſe of the Dean and Chapter of Windſor, as 
a Cute in Point; and he ſaid that it ſeemed to be admit 


ted in Specot's Caſe, 5 Rep. 57. that a ſecond Miſericor- 


dia is erroneous ; Northey econtra ; fo2 he laid, that the 


Miſericordia is fo a Thing which riſes after the Daiginal 

ſued, ſeil. it is fo2 the Delay given by the Defendant in 

not obeping the King's Writ, oz fo2 the Trouble which 

the Party has given the Court and the Country in ſu⸗ 

ing without Cauſe of Action 8 and fo2 this a Ban ne 
| | 9888 8 


e King could not give it him. Curia advi- 


Te 7 Will. 3. R. B. 


to de reaſonable, and gave Rule to che Caule on the 
that this being in the Difcretion 'of the 


' Naonluit 02 Demurrer; aud likewiſe it being 


Return ir 
of Weſt. 3. as it is held 34 H. 6. 37. 
Defendant ſhall be without any Fruit of his Diſtreſs ; 


koz he may bing ſecond Deliveranee, and after confeſs 


Awarded upon the Stat. of Weſt. 2. ſed non allocatur : 
Alter by Comme he byought ve m_ into Court, > 


be as often — as; wepen = played the Plaintix . 


OY 2 de cited: Rolls Awereement 213, 776. and Fitzherh. 


Tit: JacyonS; pl. 38. in Point, 2 Leon. 485. 5 Rep, 
"Tie Judgment wos after affirmed per totam Cariam 


upon both Points, fox the. fecond een was 01 
Nerd | 175 i 
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tiff pleaded in Bar te the Avowzy ; and after Jſſue 


| joined, and Notice: of Trial, the Plaintiff came into 
Court, and payed that he might confeſs the .Avowyp 


with a Reliaa verificatipne, the which the Court thought 


other Side; upon which at another Day it was "__ 


t, the 
arty ; 


Court would not do it to the /P2ejudice of the 


and this would be a Pzejudice to the Defendant; fo; here 


this being upon a Confeſſion, he could not habe Coſts 
upon the Statute: of 17 Car. 2. as they might upon a 


by Confel- 
ſion, the Plaintiff might have a ſecond Deliverance fo! 


repleviable hall not be awarded __ the Statute 
and by this the 


the Ivowys, and ſo in infinitum, and therefoze the Court 
would not admit him to confeſs the Avowyp ; then it 


was moved that they might waive their Plea and De- 


morrer, in which Cale Return irrepleviſable ought to be 


ep 


IN Replevin the Defendant avowed, and the js pin 


nn 


3 „ 


4 
n 
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8. AN Diſtreſs was taken fo) a Poozs Rate, and 4 
; Replevin hought; and upon Not guilty pleaded 
bp the Officer, at the Crial, Evidence being given, and 
the Jury charged, and ready to give their Uerdict, the 
Plaintiff became MNonſuit, by which the Dfficer was en⸗ 
titled to treble Coffs and Damages, but the Jury depart- 
ed without afſeſſing them; upon which the Court was 
moved fo2 a Writ of Enquiry, and after being twice 
moved, Rule was given koz a Writ of Enquiry ; foz per 
Holt Chief Jaſtice, Jf upon a Demurrer upon Evidence, 
the Jury be diſcharged, there ſhall be a Writ of Enquiry; 
fo2 the Jury does not give any Uerdict, and therefoze 


Ee 


they cannot affeſs the Damages; and the lame Reaſon 


holds upon a Nonſuit ; but otherwiſe where they give a 
Gerdick, fo2 there a Defect of allelling Damages ſhall 
not be ſupplied by a Writ of Enquiry ; ko; in ſuch Caſe 


the Jury have mfsdemeaned themſelves ; fo2 if they had 


given Damages too high, 8c. they might be attainted, 
and they are bound to give Damages, but in the other 
Caſes it ig otherwiſe ; and he cited a Caſe, where in 
Detinue the Jury gave a Uerdif, but omitted to enquire 


ok the Ualue 'of the [Goods ; and he ſaid that this was 


ſupplied by a CUrit of Enquiry contrary to Cheyney's 
Caſe, 10 Rep. 119. and he ſaid that it was fo ruled 
about 13 oz 14 Car. 2. but that he was not ſatisfied 
with it. Oe Er ew eee 
And at another Day in this Term the Court ſolemnly 


declared, that a TUrit of Enquiry ſhall go in this Cale; 
fo2 per Holt Chief Juſtice the Jury here are diſcharged 


from giving their Uerdict by the 'Monſuit ; and therekoze 
if they had given a Uerdict fo2 the Damages, this had 
been but as an Inqueſt of Office, upon which no Attaint 
would lie, if the Damages had been exceſſive ; and there- 


fore there is no Default in the Jury, 02 Damage to the 


Plaintiff, it this be ſupplied by a Writ of Enquiry ; but 
where the Jury gives a Uerdict, and does not give Oa- 
mages, there ſuch a Defect ſhall not be ſupplted ; fo? if 


the Jury had given Damages, this was as Part of their 


 Gerdict, upon which an Attaint lay, if they are exceſſive ; 


Gggeg2 and 
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and therefoze if this ſhall be ſupplied by a Writ of En. 


quiry, which is but an Inqueſt of Office, if the Damageg 
are exceſſive, the Partpthall be oppꝛeſſed withaut the Benefit 
of an Attaint, and therefoze accozding to Cheyney's Caſe 

ſuch Default ſhall not be ſupplied. by a Writ of Enquiry, 
and he ſaid that this differs nothing in Reaſgn from a 
Demurrer upon Evidence, in which Caſe ſuch a Default 
hay been ſupplied. after by a Crit of Enquiry z 1 Cr. 


- 143- and he cited. 1 Roll, 272. Brampton's Caſe, and 


2 Roll, 112. as Caſes in Point, be ſaid, that in Caſe of 
an Avowzy foz Rent upon the Statute of Avowries, 17 
Car. 2. where the Jury da not inquire of the Ualue of 
the Rent arrear, that in ſuch Cale this ſhall not be ſup. 
plied by a CUrit of Enquiry; 1 Sid. 380. but the Bes. 
ſon is, that the Statute ſays, that tuch Enquiry ſhall 
be by the ſame Jury, ſo the different Penning of the Sta⸗ 


tute makes a different Reaſon ; he alſo cited the Caſe of 


Burton and Robinſon, in a Detinue of Charters, where 
they did not inquire of the Aalue-of the Charters, and 


that he had heard that there was a Writ of Enquiry 


Boney, but that he was not ſatisfied with it, fo2 the 
deaſon which is given in Cheyney's Cale; but the Omil⸗ 
ſion of the Inquirp of the Ualue of the Church in a Quare 
Impedit, he agreed, might be ſupplied by a TUrit of Enquiry, 


T he King verſus Kendall and Row. 


9. TJ HIS was upon a Return to an Habeas Corpus, 
by which it appeared, that the Pqziſoners were 
committed by the Secretary of State, and a Privy Coun- 


ſellor; and the Cauſe expzeſſed in the TUarrant of 


Commitment was foz High Treaſon, ſcil. fox being aid⸗ 
ing and aſſiſting to Sir James Montgomery, who was 
charged koz High Treaſon, and in the Cuſtody of a 
Meſſenger, to make his Eſcape ; to this Return Shower 
accepted, Firſt, To the Authozity of the Perſon who 


cute, which is the uſual Map, and fit to be obſerved ; 
but 


r 


” ©, 
4 —_— 


Term. Mich. 7 Will. 3. R. B. 
. s . * , P # & 5 : : A ' 
1 2 N 


0 + — 38 


597 


gregate might commit; and as to the Caſe.r Leon. 50. 
71. he ſaid that there they amenden the Return, and 
made it to be per Conſilium, which ſhews that they could 
not rely upon the firſt Return, by the Secretary; and ag 
to the Reſolution of the Juſtices in 1 
that lome of the Things there reſolved, are not Law, 
and the Reſolutions there were not judicially upon their 
Maths ; and that ſometimes a Judge had ſubſcribed his 
pinion oye way, and gave Judgment another, as Ju- 
ſtice Croke did in the Caſe of Ship⸗Money: Allo he 
{gin that the Cayſe is not ſufficiently expꝛeſſed, fo2 he is 


committed fo2 being affiſting to the Eſcape of Sir James 


— 


ſhewing foz what Treaſon Sir James was charged ; any 
he (aid that there are ſome Treaſong, fo the Receiving 
02 Abetting of Perſons guilty of which, it is not Trea- 
ſon, and fo2 any Thing which appears to the Court, 
this Treaſon might be of ſuch kind; and the Court in a 
dubious Caſe ought to intend fo2 the Liberty ok the Sub⸗ 
jet; and he inſtanced the Return of a Jeſuit into Eng- 
land, and the Receiving one who had counterfeited the 


Montgomery being charged fo2 High Treaſon, without 


Great Seal, as Jnffances of this Kind : Jt was anſwered 


by Trevor Attorney General, that as to the firſt Excep- 


tion, it has been the conſtant Pꝛactice fo: many Years, 


and inſtanced a Commitment by Secretary Morrice in 
1660. and ſaid that the Clarrants of Commitments to 
the Tower are not duly peferved; and that many of 


thoſe in the Secretary's Dffice are in the Cuſtody of Sir 


Joſeph Williamſon now in Ireland; but he cited the 


Caſe in 1 Leon. 70, 71. and ſaid that the Reaſon of 


the Amendment of the Return was not, becauſe they 
thought that the Secretary had not Power to commit, 
but that they were not willing to ſhew the Cauſe of the 


Commitment; and as the Law was taken there, where 


a Man is committed by the Council, there the Cauſe of 
his Commitment ought not to be ſhewn accoding to the 


Reſolution mentioned in Anderſon ; but where he is com- 


mitted by a Privy Counſelloz, there it was then taken 
that the Cauſe ought to be erpꝛeſled in the Marrant: 
And as to the other Exception he ſaid, that the Cauſe is 
ſufficiently expꝛeſſed; fo2 it is fo2 being aiding and aſſiſt⸗ 
ing to Sir James Montgomery in his Eſcape ; * be 
| 5 at 


but he apwmitted that the Paiby Counſel in a Body con- 


ices in 1 And. 297. he ſaid 


vun 


ſaid it is moze certain, and an Advantage to the Paiſoner, 
in oder to pzepare fo2 his Trial, to erpzels the Overt Act 
of Treaſon of which he is accuſed, than to expreſs the 
Species of Treaſon, and here the Dvert Act is expyeſſey . 
and he ſafd no Inſtance could be given, where the Atding 
and Abetting of a Traito2 is not Treaſon ; where a Man 
receives a Jeſuit, oꝛ Counterkeitoꝛ of the Gzeat Seal, 
this is but Miſpziſion ; but ik he aids him or abets him, 
this is Treaſon : And he ſaid that if a Yan be in Pu⸗ 
fon fo2 Treaſon, and ſome. bzeak the Poiſon, and tnlarge 
the Puſoners, this is Treaſon, 1 Cr. 583. 1 Hen. 6. 5. 
2 Inſt. 590. Ag to the firſt Dbjettion, the Court was of 
Opinion, that a Commitment by the Secretary of State 
was good; and Holt Chief Juſtice ſaid, that he never 
knew it to be queſtioned but once, ſince he had ſat there, 
fo2 all his Time Commitments by them have been great⸗ 
ly regarded tn the Courts; and as to that which was 
laid by Shower. that no Commitment was antiently by 
CUarrant, but by TUrit upon Jndictment ; he demanded 
whether the Commiſſion was at Common Law, oz erefed 
by Statute ; and he ſaid, that it was a Commiſſion at 
Common Law, and their Authozity was to tmpanel a 
Jury of Enquiry of Dffences committed by thoſe in Pri- 
ſon, and to deliver the Gaol; and if the Jury be to en- 
quire of the Offences of thole in Pꝛiſon, this implies 
that they were impziſoned befoze the Indickment: And as 
to that which was ſaid, that Aiding and Abetting of a 
Traito2 in ſome Caſes, might not be Treaſon ; he de⸗ 
manded, ik an ac be made Felony by Statute, and no- 
thing mo2e ſaid, and after a Man cotnſel and pꝛocure ano- 
ther to commit this Fact. ſhall not he be an Accel⸗ 
_ ſary to the Felony by a Conſequence in Law, though 
nothing be mentioned in the Statute of an Acceſſary ? 
quaſi diceret fic; and if it would be ſo in the Caſe of 
an AX made Felony by Statute, foz what Reaſon ſhall 
not this be ſo in Caſe of Treaſon, and koz what Realon 
ſhall not a Man be adjudged a Pꝛincipal in Treaſon by ſuch 
Means, by which he would be an Accefſary in Felony ? 
Co he did not regard the Books cited per Shower, Dyer 
296, &c. the which are upon particular Reaſons ; But 
he ſaid the Marrant of Commitment is not certain 
enough; fo2 it does not exp2eſs fo2 what Treaſon Sit 
James Montgomery was charged; and this is necefſaty + 
fo2 the Defendant would be guilty of the ſame * 
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of Treaſon, as Sir James was; as if he was gufity of 
lebying Mar, the Defendant would be alſo guilty of this 
Species of Treaſon, and do ot the other Kinds; and 
fo2 this Reaſon the whole Court agreed, that they ſhould 
be bailed z and Juſtice Rookby ſaid, the Commitment by 
the Secretary is good, fo2 he is a Centinel, who watches 
fo2 the publick Good, and of ſuch; Authozity, that he was 
a Conſervator of the Peace at Common Law; and he 
ſaid, that an Oath is not neceſſary. to a Commitment, 
fo2 a Conſtable might commit, pet he cannot adminiſter 
an Dath ; but he (aid that the Secretary might adminiſter 
an Dath as incident to his Power to commit, as a Ju⸗ 
- Hice of Peace map; and he demanded by what Statute 
the Power is given te a Juſtice of Peace to adminiſter 
an Math; and Holt Chief Juſtice and he alſo gave much 
Regatd to the Reſolutions in 1 And. 297. though as to 
the Expzelüng the Cauſe of the Commitment; the Law 
at this Day. is altered; fox now by the Ac of Habeas 
Corpus, the Cauſe ought to be expzeſſed in the Cllarrant, 
as well upon a Commitment by the whole Council, as by 
a Pztvy Counſelloz ; alſo- there was. an Exception, that 
the Commitment of Sir James Montgomery to the Cu- 
ſtody of a Meſſenger, was unlawful, and ft ought to 
| have been to the County Goal, accowding to the Statute 
of 5. Hen. 4. and therefoze his Impꝛiſonment being un- 
lawful, his Eſcape out of ſuch unlawful Custody, was 
not High Treaſon : But Holt Chief Juſtice doubted it; 
fo2 he demanded if a Pan eſcape out of New Priſon, if 
it be not Felony, if his Crime be Felony ; and ſo it is 
from the Tower; fo2 though he did not appzove of ſuch 
Commitments, except foz-a ſhozt Time, in ower to be 
examined befoze he is committed, which is fox the Bene- 
fit of the Paiſoner, fo2 there may be Reaſon not to com- 
mit him to Pziſon ; yet he ſald that ſuch Commitment 
to a Peſſenger, though it be irregular, is not vold, and 
therefoze the Eſcape: would be Treaſon; and Juſtice 
Rookby ſaid, they might intend upon this Return, that 
he eſcaped, from the Peſſenger, as he was carrying him 
122 3 Upon the whole Matter they were admitted to 
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Broom!'s _ 90 


ROOM was an Inhabitant in the ns of Lon- 
| don, fn an Houſe which was built after the Fire 
of Lava, and had been inhabited fo2 thirty Pears, and 
had diverſe Lights ind it foz all this Time, which looked 
into a void Space of Land, and the Owner of this Land 
came, and erened Blinds befoze the Windows; upon 
which Broom applied himſelf to the Court of Aldermen, 
who made an Ower that the Blinds ſhould be pulled down 
and removed, and that Broom ſhould be quiet in the Uſe 
and Enjoyment of his Lights; upon which a Motion 
being made fo2 a Prohibition, and it being granted Nis, 
the Recorder and others came fo2 the City to ſhew Cauſe 
why a Prohibition ſhould not be granted; and they inſiſt. 
ed, that the Act fo: Rebuilding of the City was perpe- 
tual as to Houſes built; and if it was not lo, yet that 
_ fo2 Lights, Gutters, and other Eaſements, the Court of 
Mayor and Aldermen had a- Jurisdiction at Common 
Law; and they ſaid that diverſe Parag aphs | in the Ads 
for Rebuilding the City, gave to them | perpetual Juril- 
diction, as fo; Conduits, &c. and the Co2ds are gene- 
ral, and the ſame in the one Caſe, as the other; and as 
to the Jurisdidton at Common Law, they have "Officers 
annually ſwozn fo2 this Purpoſe, and Entries of Ozders 
and Decrees of ſuch Kind, as antient as the Time of 
Ed. 3. But per Curiam, the Authozity which the Act gave 
to the Cour of Aldermen was only tempozaty, and the 
Deſign of the Act was, fo2 the Encouragement of the 
Rebuilding of the City; the which is finiſhed and pur⸗ 
C(ued, and thercfoze the Deſign of the Act fulfilicd ; fo? 
they by the Act had a Power not to determine in the 
Courſe of a legal Pꝛoceeding, but in a ſummary Map 
and arbitrarily ; and therefoze if a Man, who had not 
Lights in (uch a Part of his Houſe, o2 ſo large, had a 
Decree to make new Lights, 02 larger Lights; this by 
Force of the A& would give him a Right to have them, 
and he might claim them ; and this' was by Force of this 
Act; but after the City is rebuilt, and the Deſign of the 
Act purſued, luch Quthozity ceaſes ; and as to ox 
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The Bankers Caſe in Cam. Scacc. 


11. Hs Caſe was argued this Term by Holt Chief 
- Juſtice, it having been argued by all the Juſtices 
_ of the Common Pleas and King's Bench befoze, upon a 
Crit of Erroz upon a Judgment in the Court of Ex- 
chequer; in which the Caſe was, that Williamſon. one 
of the Defendants in the Writ of Erroz, came into the 
Exchequer, and bꝛought in there the Letters Patents of 
Car. 2. in which he recites that he was indebted to di⸗ 
verſe Perſons in diverſe Sums particularly there men⸗ 
tioned, and that there was ſuch a Deficiency in his Af- 
fairs, that he could not pap them, and particularly that 
he was indebted to Sir Robert Viner 41600001. 8s. 2 d. 
ob. fo2 the Payment of the Jntereſt of which Sum, he 
grants fo2 him, his Peirs and Succeſſozs 25000 l. per 
Ann. to be paid out of his Revenue of the Hereditary 
Exciſe to Sir Robert Viner in Truſt foz ſuch Creditozs 
of Sir Robert Viner, who would deliver their Securt- 
ties, and take Aſſignments' fo2 their Debts ; and by the 
ſame Letters Patents he Directs the Officers of the Ex- 
chequer to ſtrike Talleps, and upon the Receipt of the 
Revenue of the Exciſe, to pay them immediately after the 
Sum of 14000 |. in Charge to the Queen, and another 
Sum to the Duke of York : Proviſo, That if the King 
pay to Sir Robert Viner, &c. their pꝛincipal Sum, then 
the Letters Patents to be void: Williamſon took an 
Alignment of 601. per Annum, koz a Debt due to him 
by Sir Robert Viner of 10co l. and delivered his Secu- 
rity, and this Alignment was enrolled ; and he bꝛought 
the Letters Patents and Aſſignments into the Court of 
Exchequer, and pꝛaped them to be allowed, and that he 
might be paid the Arrears of the 60 J. per Annum, and 
the Annuity of 60 J. per Annum fo2 the Future, by the 
Commiſſioners of the Treaſury, and the Chamberlain 
of the Exchequer out of the Treaſury, out of the Reve- 
nue ariſing out of that Part of the Erciſe charged by 
the Letters Patents; upon which the Attorney General 
demurred; and it was adjudged fo2 the Complainants, 
— — fen upon 
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upon which" a' Weſt of Erto2 is Sought ; and two 


Points have been made. TI 1310 
Firſt, If the Gzant by the King of theſe annual Sumg 


be good to charge this Hereditary Revenne. Secondly, 


Jf it be good, then the Queſtion is, It the Parties hats 


taken a pzoper Remedy ; and he ſaid, that he would con: 


ſider Thirdly, if the Entry of the Judgment be good. 


Firſt, He laid that the Gzant is good to charge the 


Hereditary Revenue in Fee, and to bind his Succeſſc;s , 
fo2 the King was ſefſed of this Revenue in Fee, to 
which Eſtate a Power to alten 02 charge is annexed b 


the Law; that he had ſuch Efate, is without Queſtion, 


becauſe this Revenue was given in Lieu of Purveyance, 


uch an Eſtate, which he had 'befoze, it had not been a 
Satiskadion. Secondly, The Moꝛds of the At gave to 


and Tenures in Capite, and by Knight's Service, in which 
the Crown had an Jnheritance, and therefoze without 


bim an Inheritance; and he having an Eſtate in Fee, it 
fs a fundamental 

oz alfened, fo2 ſo is Littleton expzeſg, Sec. 360. and no 
Petrſon natural oz politick who has a Fee, but map allen 
it; and it is no Dbjectfon, that they are given under a 
Truft, fo2 every one knows that a Biſhop, Dean and 


Chapter, &c. are Cozpozations which have their Eſtates 
under a T 


map not alien by himſelf, yet he may by the Conſent of 
the Patron and Ozdinary ; but the Law not having ap- 
pointed others to conſent in the Cale of the King, he 
may alien without any Conſent ; and to ſay that he may 
alien with the Conſent of the Eſtates of the Realm, is 
alt one as to ſay that he map alien by At of Parliament. 


which is to lap that he may not alten at all with- 


out an Act of Parliament; fo2 to alien by Act of Par- 
liament, is to alien by a new Law made fo2 that Pur⸗ 
poſe ; and he ſafd, that it was not given ta the King 


under a Truſt, but ft was a Purchaſe by the King in 


the Place of an Inheritance heretofoze in him, which be 
had given up fo2 the Advantage of the Subjeck, and ac⸗ 


kepted of this as a Satisfaction fo2 his pꝛiſtine Jnhert- 


tance; and as to the Objection, that if the King has 


ſuch a Power to alien the Inheritance of the Crown, 


that this will be pꝛejudical, and he might infeeble the 


Realm, and waſte the Revenues of the Crown by _ 
1 Z A N nd 


Point of Law, that it may be charged 


ruff, yet they may alien; and though a Parſon 
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and p2ofuſe Gzants of it ; he anſwered that tuch a dit. 
honourable Thing ought not to be ſuppoſed of the Ring, 


to whom the Law attributes ſo much Power and Dig ⸗ 


nity; and to reſtrain the King from ſuch a Power, is 


abſurd, and against the Conſtitution of the Realm. Firſt, 


Abſurd, becauſe by this he would have leſs Power than 
was a Subjeck; and many who have aſcended the 


the which they might have altened when they were Sub- 

jects; but when they came to aſcend the Chꝛone, they 
were leiſed of theſe Poſſeſſions in jure Coronæ in their 
politick Capacity, and not in their pꝛivate Capacity, 
7 Rep. 12. Dyer 178. Com. 105, 166, 244. and if they 
could not be ſeiſed but in jure Coronz, and they could 
not alien that of which they were leiled jure Coronæ, they 


Thꝛone, than when they were Subjects, when the 
all Dilabilities: Alſo Secondly, Jt is contraty to the 


Conſtitution z koz the Neceſſity of Aﬀairs might require 
the King to raiſe Monep, befoze a Parliament could be 


charge oz alien his Revenue, there map be luch a Junc⸗ 


extozt Loans from the Subject by Pzivpy* Seals, &c. is 


did not ſee any Harm in the Pꝛince 's Bozrowing; and in 
Fact many of our Kings have bozrowed, as may be ſeert 


in Cotton's Poſthuma 175, 176, & | 
Secondly, Jn all Governments there ought to be a 


* 


the Law, but Rewards are arbitrary; and where a Man 
has done Service to his Country, Penfions fo2 Life are 


lies, eſpecially under a Bonarchy ; Mirroir 2, 3. Selden 
were granted in Fee, and by this the Mobles were moze 


ſtrongly incited to Actions of Uirtue and Honour ; and 
the Law does not admit 199 7 in the King, becauſe 


Thꝛone were Maſters of great Eſtates and Poſfſeſſſons, 


were under a greater Diſability, after their Aſcent. to the 
Maxim is, that the Deſcent of the Crown takes away 


convened to give it, in which Cale he has not any Way 
but to bozrow ; now if the King has not any Power to 


ture, that the Realm might be deſtroyed fo2 the Cant 
of it; fo2 tho the Map which has been often uſed to 


not to be commended oꝛ pzaficed, but condemned; yet he 


Power of Rewards and Puniſhments, which are the 
Suppoꝛts of every State; Puniſhments are directed by 
not ſuffictent ; fo: Men endeavour to ennoble their Fami- 


538, 839. that befoze the Statute de Donis, all Honours 
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that be ſwould not be diſabled ta reward; as it ig ſald in 
7 Rep. 12. and this is alſo. appꝛoved on by Act ok Pariia. 
ment, ſci). 34 Hen. 8. cap. 20. the Pꝛeambie of which 
A he recited, Thirdly, There is greater Reaſon that 
the King ſhould not be diſabled. to grant oz charge, than 
there is fox a Subject oz common Perſon ; fo2 the King 
has (0 many. Mays to augment his. Revenue, as Foz⸗ 
 feitures, Eſcheats, Fines, and other Jncomes, that if 
he could not alten. them, and was a frugal Pzince, he 
would pofleſs the greater Part ok the Land in a little 
Time, which would be a great Diſcouragement to Jn: 


vuſtry; and ik Hen. 8. had been of the Temper. of his 
Father, de by the Diſſolution of the Monaſtertieg, and 


the great Treafureg of his Father, would have been 
Owner of all the Lands in the Realm; it has been ſath, 
that Lands. which come by Eſcheat, oz Fozkeiture might 
be altened; but that the antient Inheritance of the Crawn, 
oz that which came by Ac of Parliament could not; 


- and he fait, that the Law did not make any Difference - 


in any Book between the anttent Inheritance of the 
Crown, 02. Lands fettled_ by AX of Parliament, and 


that it appeared by Domeſday Book, that there were An- 
tiqua Dominica, and the Tenants of thoſe Lands were 
by their Tenure to plow and ſow the Lands of the 


King, and to pay ſuch Rents in Pzovillons fo2 the Ring's s 


Houkſe ; and fo2 this Reaſon. they had diverſe Pubileges, 
as not to be ſued out of their Yano?, not to pap Toll, 
oz to be contributozy to the Expences of Knights of the 
Shire, &c. and theſe Services and Tenures were an 
Advantage to the Reff of the Subjeds, in Reſpet. that 
the King being ſo ſerved, he had not Occaſion fo2 Pur- 
veyance ; and. yet theſe Lands, the antient Inheritance 


of the Crown, were allenable; and if theſe Lands were 


alienable, he demanden what Lands are, not altenable ? 
and that they are altenable appears, N. B. 11, 12. fo} 
Writs of Right Cloſe ate to be directed ta the Bailiffs 


of Subjects; and ff the Law hag. made a Pꝛoviſion by 


an Original Writ, that Right be done in theſe Wanozs be- 
ing in the Hand of a Subject; this is an Argument 
that they are alienable ; and he did not know any Kea- 
Con kaz a Difference between the antient Lands of the 
Juheritance of the Crown and other Eſfates which the 


4 Ring 


Lands which came by, Fozfeftures oz Eſcheats : pe ſaid 
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King has, which are of an higher Mature, and called 
the Flowers af the Crown, as Mais, Straps, Kc. 
9 Rep. the Abbot of Strata Marcella's Caſe ; alſo Hun- 
dreds might be altened in Fee, till fo2 ſeveral Inconve⸗ 
niencies it was reſtrained by the Statute. ok Edw. 3. and 
the King migyt erect a County: Palatine, and leparate 
it from the immediate Government of the King with a 
Power to pardon, Treaſons, Felonies, &c. till the Sta- 
tute of 27 H. 8. cap. 24. which reunites theſe Liberties 
and Pꝛivileges to the Crown. mt all to 2047, 
Jt is objected that this Revenue is given by Act of 

Parliament. VVV 
pe anſwered, Firſt, Suppoſe a Fee be given to a Sub⸗ 
ject by At of Parliament, he would have the (ame Pow- 
ers, as ober another Fee purchaſed from a Subject? 
and koz what Reaſon ſhall it not be o in the Caſe of the 
Ring? and ik there be not any Reaſon foz a Difference 
in the Cale of the Ning, and in the Caſe of a Subject, 
there is not any Difference: But Secondly, Fee-ſimple 
Eſtates given to the King by Ad of Paritament have 
been actually aliened, though no Power given by the Ack 
to the King to alien; fo2 he has it by Conſequence in 

— in the Caſe of the Monaſteries which are all 


ObjeQion, That this riſes out of the Purſe of the 


pe anſwered, Though: it be raiſed out of the Purſe 
of the-People, yet it is the P2operty of the King, and 

all one as ik they never had it, and there is no Diffe- 
rence ik you pay to the Ming 02 his Alienee, 21 Edw. z. 
47. Prinn upon 4 Inſt. 245. Knighton 2694. 2 Inſt. 539. 
Davis 7. 14. of the Giant of the Cocket Cuſtom ta the 
Cozpozation of Waterford; and there is not any Diffe⸗ 
rence between a Gꝛant of Cuſtoms, which riſe out of 
the Purſe of the People, and a Gzdht of the Exciſe. 
Objection, That they ate nat alienable, becauſe they 
come in the Place of an Inheritance, which the King 
could not have aliened, as Tenures in Capite, Purvey- 
ance. &c. 5 ter a up 
Suppoſe that they were not alienable, pet theſe Inhe⸗ 
titances are now at this Day extinct, and therekoze they 
cannot affect an Inheritance ok another Mature newly 
granted; beſides the King, thougb he may not 1285 
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tele Jnheritances to others, vet he may diſcharge @ 
- releaſe them. Moor 833. 1 Roll, 146. 9 Reps 1243. Loe g 


But it is ſaid that by the old Law, the antient Rebe. 
nues ok the Crown are not alienable ; and foz this Brit- 


ton 87. und Fleta L. 3. c. 6. are cited. 


Firſt, The Pꝛactice is againſt 'theſe Books; and Se- 


condly, Britton has not any ſuch Opinion, fo2 he is to 
be underſfood that the King may not alien the Pꝛeroga⸗ 


tives of his Crown, as to grant to another Power of 
Pardon, &c. which would be to deveſt himſelf of Part 
of his Pincely Authozity ; and as to Fleta, Selden que- 
fffons if there ever was ſuch a Conſtitution in his Diller: 
tations upon Fleta 549, 552. but if there was ſuch a 
Conſtitution, it never was received in this Realm, an 
therefoze it cannot bind here, 2 Inſt. 273. and he ſaid, 
that no Gzant of the Ring ever was avolded, koz want 
of Power in the King, but in Caſes where the King 


has been deceived, &c. and the ſeveral Acts of Relump⸗ 
tion which have been made, are ſo many P2oofs that the 


King had ſuch a Power, and that there was no other 


Map to avoid the Gzant, as 6 Hen. 4. 14. Cotton's Re- 
cords 439. 1 Rich. 2. 58. Cotton's Records 1 59. and Fleta 


in another Place departs from what he had ſaid ; and the 
Length of Time is no Bar, foz the Book of Domeſday 
will evince the contrary, and ſhew that the Lands were 
the Kings ; fo2 this Book is a Recozd, and a Certiorari 
lies upon it, and it is the only Becozd which map be 


- pleaded, it being befoze Time of Memozp; alſo Bratton 


is econtra, and the Stat. de Bigamis is a P2oof of it, c. 2. 
that the Gzant of the King is good; and Forteſcue in his 
Book de Laudibus Legum Angliz, where he inſtrutts the 
Paince in the Nature ok this Government; ik the Crown 


be diſabled to grant and dilpole, he would not have omit⸗ 
ter to acquaint his Peince of it. 


It is laid, that the Fee-Farms have been granted by 
Act of Parliament; and this was becauſe the Opinion 


was that the Ozant was not good without an Act of 


Parliament. 


The Atof Parliament was not neceſſary to enable the 
King to make a G2ant of thefe Rents, but to encourage 


- Purchaſozs, and to give ſuch Pzivileges to the Subjef, 
which the King could not transfer without Act of Parlia- 


4 ment, 


.. ² re ET 7A 


Rp — 4 e el wr 2 Dr fer Lic Fe! 85 e N N if e - > > oO ef ET, os. 2 8 005 FLY oy RP 4 IS 8 2 3 A 2 w_ * 
, ws Baca 15 3K oa a IR II . 8 . » £ by. F 8 z 8 8 0 5 , N x 
OE Os oo rok gol or nas Fae ae Eee, a . po | 
ha . N n 5 
CCC RM Lee WET, Car a 
2 5 x . # * 
4 


— 


o 
; 


02 Miſrecital ; 


FR 
FO r * 


Term. Mich. 77 Will 3: R. DB 


* n EC Fa ' 


607 
1 — 


ment; and to cure and ſupply the- Defects of Nee 


the King might alien, fo2 the Act declares the Letters 
Patents good, which were granted before. 


then the King's cers Would be the Officers of the 
Subjet, which would be abſurd and inconvenient. 


The Dfficers may be the Officers of the King, and 
tolleck the Duty of the Subject; as in the Caſe of a 


Gaol in the Hands of a Subject, he may ſue in Chan- 


cery koꝛ a Commiſſion of Gaol-detivery ; in which Cale 
the Juſtices ſhall be the Juſtices of the King, but they 


ſhall deliver the Gaol of a Subject; and co in the Caſe 


of a Foreſt in the Hands of a Subject; > 1 Inſt. 2. 12 


Rep. 22. and he ſaid that no Intent appears in the Act to 


appꝛopziate this Revenue to the Crown, but only TMoꝛds 


of Szant to the Ring and his Hefrs ; but fn the Ack 
fo: Hearth⸗Monep, there is a Proviſo, that the King 


map not alien. 


It is laid, that Pꝛoviſion is made to retkrain the Trea⸗ 
ſurer to make a Leaſe bepond thzee Pears. 
This reſtrains the Treaſurer ex officio to leaſe beyond 


thꝛee Pears, but does not reffrain the King; fo2 that the 


Treaſurer has ſuch a Power to make a Leaſe fs allowed 
in Lanes Caſe 2 Rep. but no Intent to reſtrain the King 
appearing, he could not think that he is reſtrained; as 
to that Objeckion to the Gzant, that it is of an annual 
Sum oz Rent which iſſues out of the Thing in G2ant, 
and therefoze it is not good; he ſaid that an annual 


Rent is a proper Mozd foz an Annuity, but ik the King 


grants an Annuity, this does not charge his Perſon, 
Fitzherb. Annuity 152. and the Wo2d Penſion is not ſo 


p2oper, and ft is in the Mature of a Rent-charge, 2 Cr. 
78, 79. and it is aſſignable over, and ſo in this Cale; 
it is objeffed that this Gzant is made in Satiskackion of 


a Debt of 4160000 1. the which may not be, fo2 how can 


this be a Satisfafton fo2 a Debt due to another? the King 


takes Notice that he was in Debt, and that the Debt 


' was ſtated at ſuch a Sum, fo that the King was not de. 
ceived; alſo it is a Conſideration paſſed 5 and therefoze 


aviour's Cale, 
fo; the Conſideration being naſſed. everp Thing ſhall be | 


it hall not avoid the Gzant, 10 Rep. St. 


intended to be done to make "Or Gzant good, Com. 554. 
; and 


and the At it (elf is an Authozity that 


But it is (aid 1 if the Exciſe be alienable, that 
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and 02 theſe Reaſons he concluded that the Gzant of 
the King in this Caſe was good, 
Ads to the Remedy, he held alſo that the Patentee and 
Aſſignee had taken a p2oper Remedy; he ſaid that all 
his Brothers had agreed that here the: Aignee, &c. had d 
legal Right, and therefoze there is a legal Remedy, and 
it is in vain to have the one without the other; and he 
ſaid, Firſt, That Monſtrans de Droit, and Petition of 
Right were the Remedies in ſuch Cale at the Common 
Law ; and the Monſtrans de Droit is enlarged by ſeveral 
Statutes, and except in a few Caſes a Traverſe lies, 
4 Rep. 54. 2 Inſt. 688. Stamf. Prerogat. 74. but this Caſe 


is not within any of the Statutes, but is at Common 


Law; and the Party in this Caſe is not put to his 


Petition of Right, but Monſtrans de Droit is his pꝛoper 


Map; a Petition of Right is not neceſſary, though the 


Party may admit himſelf out of PoſſeMon, as in tie 
Cale of a Tenant in Tail of a Rent, who may have a 


Formedon, and then a Warranty would bar him, but 


this is not neceſſary ; ſo here if the Party will admit 


himſelf out of Poſleſſion, he might have a Petition of 
Right, Secondly, A Petition of Right is not neceſſary, 
becauſe a Petition of Right is grounded upon a Matter of 
Fact ſuggeſted, upon which a Commiſſion iſſues to en- 

quire of the Truth of this Suggeſtion, except the At- 
torney General confeſſes the Truth of the Matter ſug- 
geſted, as in a Petition of Dower, 3 Inſt. 215. Moor 
639. Co. Ent. 462. 9 Hen. 4. 4. but here no Matter of 
Fact is to be inquired ok, but his Title is by Letters 
Patent which are Matter of Recozd; it is true that 
Williamſon claims under Sir Robert Viner, but he 


claims by Deed enrolled dfre#ed by the Patent; neither 


does the Patentee go to deſtroy the Title of the King; 
but this is in Affirmance of the King's Title, and fn all 
Caſes of a Petition to the King, this is to controvert the 


Title of the King ; the Caſe might have been ſo, that a 


Petition might have been neceſſary; as if Sir Robert Vi- 
ner had been attainted befoze the Aſſignment inrolled, 
and after the G2zant made, and a Setſure had been made 
into the King's Hand, the Party ought to go by Way 
of Petition ; fo2 in no Caſe is the Party put to his Pe- 


tition, but when he controverts the Title of the King ; 
but here the Annuity is not put to a Right ; nothing 
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is done to turn the Subjet's Title to a Right, and there. 


foze there is no Keaſon to have a Petition; alſo as a 
Petition is not neceſſary, ſo the Remedy here purſued 18 


Roper, ſcil. a Monſtrans de Droit, which is a Remedy 
at Common Law; Kell. 178. 4 Rep. 55. and ik it be de- 
manded when is ſuch Remedy to be purſued, it may be 


anſwered when the Title appears upon Beco, as ſup- 
poſe an Jnquiſition found a Title fo2 the King, as alſo 
one fo2 for Party, as in the Caſe of an Alienation in 


Moꝛtmain by a Diffeiſo2 ; Sadler's Caſe 4 Rep. And that 


a Monſtrans de Droit lies in the Exchequer appeats in 


_ Sheffeild's Caſe, and is admitted in the Com. 186. Cokes 
Entr. 205. [though 26 E. 3. does not mention the Exche- 
quer, ] fo? it lies in ſome Caſes there by the Common 
Law; and at this Day a Monſtrans de Droit lies only 
5 and the Exchequer, except in a ſpecial 

Caſe. F 
Aàsg to the Authozities which have been cited, he kald 
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that Ryly 251. is an Authozity fo2 him, and p2oves firſt, 


That the Exchequer might Hold Plea in an Annuity of the 
Gzant of the King, ſecondly, That the Court of Ex. 
chequer may compel the Treaſurer and Chamberlain to 


make Payment to the Patentee ; but it has been objecked 


againſt this Caſe, firſt, That the Petitfon was to the 


Ring in Parliament, which was the Gzound of this Pꝛo⸗ 


tkeeding; ſecondly, That there was a Liberate upon 


which the Exchequer might hold Plea ; thirdly, That it 


was not directed to the Barons alone, but to the Treaſu- 


rer and Barons. 3 5 
4s to the firſt, he denied that the Proceeding wag upon 


the Petition ; there are ſeveral Ulays of Petition ; as a 


Petition of Right pꝛeferable in Parliament, as well as 
out of Parliament, as Ryley 257. Stauf. Prerog. 72. but 
the Petition tn the Caſe above was only by way of Com⸗ 
plaint, and this appears by the Anſwer indozfed, which 
was, go into the Exchequer, and ſhew your Charter to 


the Barons, and they will do right; and it is not the Pe- 


tition which impowers the Barons. As to the ſecond Ob- 
jection, that there Was a Liberate in that Caſe, but no 
ſuch TUrit here; he anſwered, that a Liberate is but a 
Crit of Allowance, which may give Credit, but no Ju- 
risdiction, Regiſtr. 192, 193. and in the old Time when 
the King's Charters were Fun there was a 
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Allowance; and nom bp the Statute of Rich. 2, ca 
the Court of Exchequer ought ta p2oceed without ſuch 


'Tarits ; 4 Inſt. 110. AS to the third Objection, that 


the Parliament in that Caſe direed that a Trit be ſued 


to the Treaſurer, and therefoze the Barons could not 


proceed, fo2 they had not a Jurisdiction upon the Trea⸗ 
furer ; he anſwered, that if the Barons have not a Jy. 
risdifion, there is no Jurisdiction, koz the. Treaſurer 


has none, and theſe Matters are to be determined beroze 


the Barons only; and though CUrits are directed to the 


Treaſurer and Barons, pet the Treaſurer has not any 
Jurfsdi#fon, fo2 the Curſitors would not alter their Courſe, 
as in the Caſe upon the Statute of Weſt, 2. of a parte 
talis; and therefoze the Fozm of the Direction of Writs 
is no Argument, koz it is communis Error, Regiſt. 137. 
N. B. 129. b. and if the Treaſurer has not Jurisdiction 
in the Court of Pleas, this Suit is well bzought befoze 


the Barons, and the Peers take Motice of the Juril⸗ 


dition which the Barons have. Ryly 262 
And he ſaid that 9 H. 6. 13. is not a mean Autho- 
rity ; and the Queſtion there was, It the Gzant there 
charged the Perſon of the Queen, o2 iſſued out of the 
Cuſtom; and ſuch a Gzant as this was taken to be good 
then ; and he ſaid that ſuch a Pꝛoceeding as here, is not 
a Stranger to Weſtminſter Hall ; but he agreed with 
what is ſaid in Walker's Caſe, 3 Rep. 23. that he ſulpeg: 
ed the Legitimacy of a. Caſe, which never had another 
Cale of Kin to it; and as to this he cited Coke's Ent. 


93. where the King grants Fines and Amercements, and 


to be quit of Toll, &c. and if the King might make ſuch 
a Gzant in the Cale of a Liberty, ko: what Reaſon may 
he not do it in the Caſe of a Rent? Term 25 
Car. 2. R. B. Lady Broughton was convicted of Ex- 
to2tion from the Paiſloners in the Pꝛiſon of the Gatehouſe 
at Weſtminſter, and fined, and the Office ſeiſed into the 


Hands of the King, and the Sheriff had the Cuſtody of 


the Pꝛiloners; the Dean and Chapter of Weſtminſter 


had the Inheritance, and came and claimed the Paiſon, 


and pꝛaped an Amoveas Manus; and upon this the Attor- 


ney General came and conkeſſed their Plea; and it was 
adjudged that the King's Hands be amoved, and the Pi- 


loners were delivered to the Cuſtody of the Dean and 
Chapter; and this was a Monſtrans de Droit, and bꝛought 


in R. B. becauſe the Recozd of the Conviction and * | 
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mute were there ; lo here the Monſtrans de Droit is pꝛo. 


per in the Exchequer, becauſe the Treaſure fs here; and 


this is the uſual Court. 


It is objeced, that the Office of Receipt is diſtinct 
from the Court of Exchequer, and that Money iſſues 
without the Direckion of the Barons, which is as much 
as to lap, that they have nothing to do in this Yatter ; 


he anſwered, that though this in Fact be ſo, pet he que⸗ 


ſtioned ik it 'be of Right, oz no; fo2 the judicial Power 
is in the Barons, and the Illuing out of Money is as 
much Part of the Power of the Barons, as the Re- 
ceipt ; and upon the Accounts of the Auditors, it fs to 
be determined by them, if the Treaſure be duly iſſued oz 
not, fo2 the Barons are the ſupꝛeme Auditozs; 4 Inſt. 
Tit. Exchequer, and Gervaſius Tilburienſis; but it fs 
ſatd, that the Barons are Auditozs fo2 the King's Pꝛo⸗ 


fit, to bzing in his Revenue, that they may adjudge fo2 
his Profit, and give Ozders to bing his Revenue in, 
but they cannot iſſue it out ; this is as much as to lap. 


that they map determine fo2 the King. but not againſt 
him; but the Barons may determine all Matters con- 
cerning the Revenue, and they and the King have a Pꝛi⸗ 
vilege to ſue in this Court, and not the Dfficers of the 
Court only, 2 Inſt 550, 551. beſides, this Judgment is 
not an Jſſuing of the Revenue, but a Determination of 
a Right ; the Revenue is iſſued under the Szeat Seal, 
and by this the Subject gains a Pꝛopertp, the Barons 


onlp determine ik the Letters Patents bind and are le- 


gal; as if Judgment be given upon an Dbligation, the 
Dbligo2 diſpoles of the P2operty, the Judgment only de- 


termines the Right; but ſay they, it is incongruous that 


the Barons ſhould command the Treaſurer who is a ſu- 
perioꝛ Officer: The Treaſurer has Pꝛecedencp bekoze all 
the Barons, as the Chtef Baron fn reſpect of the other 
Barons; but he is Subjeck to the Judgment of the 
Court; he ought to ſubmit to the King's CUrit as well 


us another. 


As to the Caſes and Authozities upon which he ground: 
ed his Opinion, he relied upon Sir Thomas Wroth's 
Caſe, in the Com. 458. as a clear Authozity not im- 
peached by any Objection ; fo2 though it was objected 
that this Gzant was under the Seal of the Court of Aug- 


: wenne, the which being united to the Exchequer, 


Air © they 
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they may proceed there as the Court of Augmentation 


might have done, and therefoze as to this Purpoſe the 


Court of Exchequer is as a Court of Augmentation; and 


Court to which the Court of Augmentations was united, f 


on by any other Court of Revenue ; pet he anſwered and 


ſaid, firſt, that this notwithſtanding, the Court of Aug. 
mentations never was united to the Exchequer, Dyer 216. 


' a. where it appears that the Uniting of the Court of 


Augmentations to the Exchequer was a void Union; fo? 
the Court was diſſolved by Letters Patents dated Jan. 
23. and united to the Court of Exchequer by Letters Pa- 


tents dated the next Day after, which was impoſſible , 


and therefoze the Reaſon of the Judgment in Sir Tho- 


mas Wroth's Caſe was not becauſe the Court of Exche. 


quer pꝛoceeded as a. Court of Augmentation, foy this 


Court was not united to the Exchequer; and therefoze 
ſuppoſing that the Court of Augmentation had ſuch a 


Power; pet this Court being diſſalved, and gone, the 
Lands return and are under the Survey and Government 

of the Exchequer by the Common Law. Secondly, The 
Act fays, That in Default of Payment by the Court of 
Augmentation, it ſhall be paid by any other Court of 


Revenue ; the Annuity ought to be paid by the Treaſurer 
of the Court of Avgmentation but that Court being 


gone, the Party has no other Remedy, but the p2oper 


and natural Courſe in the Exchequer ; and the Act does 
not alter the Remedy, but directs the Payment, Third- 

ly, Jt does not appear that the Court of Augmentations 
had any luch Power to relieve Gzantees of Rent; and 
if it be lo, he demanded how came it to paſs, that the 


Court of Augmentations had ſuch a Way of Pꝛoceeding; 
fo2 nothing of this Mature is in the Act which erets this 
Court; and therefoze he ſafd, that inſtead of the Court of 
Exchequer, pzoceeding as a Court of Augmentations, the 
Court of Augmentations had pꝛoceeded as a Court of 
Exchequer, and it is made, by the Moꝛds of the Act, a 
Court of Revenue, and the Erchequer diſcharged of ſuch 
Things, which they have under their Juris dict ion, but no 


Method is directed koz their Pꝛoceedings; they have the 


Power to pꝛoceed by Conſequence in Law, and therefoze 

he (aid all the Pꝛecedents in the Court of Augmentations 

are Pꝛecedents fo2 him; and it is in the lame Manner — i 
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' which is the Place where the SubjeZ ought to receive 
and pay; if a Tally be ſtruck, the Exchequer is diſcharg: 


f [ 
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other Courts ; as in the Court of Wards, and Court of 


Survey, they pꝛoceed as a Court of Exchequer ; and it 
was the conſtant Courſe there, that if the G2zontee of a 
Rent came there, and claimed a Rent-charge upon the 
Land of a TUard to relieve him; and this was an Inter⸗ 
meddling as a Court of Revenue and Exchequer, to ſever 
that which belonged to the King, from that which be- 
longed to a Subjei ; 2 Cr. 78. yet he did not find where 
the Court of Wards had any ſuch Authozity 2 Aiſa the 
Court of Survey pꝛoceeds in the ſame Manner, as befoze 
is mentioned, and have given Relief, per 33 Hen. 8. and 
theſe new Courts having ſuch an Authozity in this Man⸗ 


ner to relieve, not by any expzeſs (Uo2ds of the Act, but 


by Conſequence in Law, by the lame Reaſon the Court of 
Exchequer may pꝛoceed in the ſame Manner; ſo the Ob- 


 Jeftion to Wroth's Caſe is anſwered, and this ſtands a 


plain Authozity fo2 us: Nevil's Cale in the Com. 377. 
was upon a Gant by another upon Land, which came 
to the Crown, in which Caſe no Diſireſs lap, but his 
Remedy is to come to the Receipt of the Exchequer, 


ed, and the Party ought to reſozt to the Perſon, upon 
whom the Tally is ſtruck; and therefoze in Nevil's Caſe 
he ought to come to the Receipe which is the pꝛoper 
Place, and his pzoper Remedy; and Plowden makes an 
Obſervation at the End of the Cale, which is a Demon- 
ſtration that he appzoved of it, Eh et be 1 
The Records which have been cited are, Mich. 1 Eliz. 
in Rem. Offic. Rot. 218. Sit Richard Sackvill's Caſe ; 
this was upon a Sale of a Mano? charged with a Rent, and 
there were Covenants from the King, that the Alienee ſhall 
be diſcharged; Morſe's Caſe, 1 & 2 Phil. & Mar. Trin. rem. 
Offic. rot. 294. this PNecedent is above all Exception, be⸗ 
cauſe never entred fn the Court of Augmentations. Hill. 
1 & 2 Phil. & Mar. Trin. Rem. Offic. rot. 104. Trin. x 


Mar. rot. 23. Mich. 1 & 2 Phil. & Mar. rot. 88. Trin. 


1 Phil. & Mar. rot. 126, 191, 225. 
It map be objeden, that a Monſtrans de Droit is not pꝛo- 
per, becauſe the Parties here intitle themſelves by Gzants 


from the Subject; but in all Caſes a Gzantee may main- 


tain a Monſtrans de Droit, where Lands came to the King 
by Matter of Fact, as upon a Uacancy' of a Biſhopiick, 


&c. 


&c. and he necd not refozt to a Petitſon, becauſe his Et. 
tle is as high as that of the King; but if the King's 


Title be by Matter ok Recozd, and the Title of the Par. 


ty does not appear by Matter of Recozd, there at Com. 
mon Law the Party was put to his Petition of Right, 
but where the King comes to Lands by ad of Law; 
this is in the Manner as befoze-mentioned. 


It is objedded, that diverſe of the Pꝛecedents were 


upon Attainders of Treaſon, and therefoze not maintain: 
able; he anſwered, that they may be maintained in the 
ſame Manner as in Nevil's Caſe ; foz by 33 Hen. 8. the 


King is in actual Poſſelſion, and this juſtifies the Pꝛo⸗ 
. ceeding in Nevil's Caſe, and alſo the 33 Hen. 8. has a 


Saving fo2 the Rights of Strangers; and it is as if a 


| ſpecial Office had been found, and in ſuch Caſe he might 
have his Monſtrans de Droit, 3 Rep. 11. ff it be demand⸗ 
ed what ſhall be done in the Caſe of a Conveyance, he 
anſwered that there ſhall be the like Remedy; fo2 he can. 
not convey moze than he has, and his Conveyance can: 


not put the Rent to a Right ; but in the Caſe of an Df- 
fice found it is otherwiſe, fo2 ik a Man be attaint of 
Treaſon, and be found to be ſeiſed of the Land of another, 
the Perſon is put out of Poſſeſſion, and befoze the Statutes 
which gave a Traverſe, he had no Remedy. but a Peti- 


tion of Right; ko; an Office is found upon Dath, and is 


a judicial Proceeding, where the Party who has a Title, 


has a ſuifictent Notice to come and make it appear; but 


in Queſtion is at Common Law. 


now diverſe Statutes have given a Traverſe; but the Caſe 


It is objected, that this Doctrine oppoſes a fundamen- 


tal Rule of Law, ſcil. that Money in the Exchequer ne. 


ver returns, Regiſtr. 193. He ſaid, that there are two 
Caſes, where Boney paid into the Exchequer ſhall not 


be returned, though the Party has a Right to it, as in 
the Cale of a Judgment reverſed upon an Outlawry, 


and the Caſe of meſne Profits, and this fo2 good Reaſon, 
becauſe firſt, when the Judgment is reverſed in R. B. they 


cannot ſend a CUrit to the Treaſurer and Barons to make 


Reſtitution, fo2 this ought to be done upon the Judgment, 
and the Barons cannot do it, becauſe they have not the 


Judgment; and when the Montes were paid to the King, 
he had a Right to receive it, and ſuch is the King's 


Pzerogative, that he ſhall not be over-reached by a Rela- 
| I | 


tion ; 
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tion; fo; when the Dutlawz is reverſed, now by Rela- 
tion the Monep was the Pioperty of the Party all the 
Time, but ſuch Relation does not over-reach the Ptero- 
gative of the King ; and co in the Cale of meſne Þ20- 
fits, at Common Law, there was no Reſtitution; fo? the 
. Remedy. at Common Law. was a Petition of Right, 
which was a real Action in its Mature, where Damages are 
not to be recovered ; and in ſuch Cale the Ring had not a 
greater Paivilege than a Subſet, 7 Ed. 4. 17. 35 H. 6. 2. 
the King may not be a Difſetſoz as a Subject may, but 
by Articuli ſuper Cartas, e. 19. meine P2ofits ſhall be ten: 
d2ed to the Subject, though paid to the Exchequer, Trin. 
1 Mar. rem. Offic. rot. 126. Hill. 13 El. rem. Offic rot. 143. 
Paſch. 2 El. rem. Offic. rot. 145. Mich. 13 Eliz. rot. 347. 
 Palch.. 3 Els. e 8 
There is another Objection, Suppole the Judgment 
good, what Execution can we have ? He anſwered, that 
ſo many Judgments which have been given, are not to 
no Purpoſe ; but there are Writs of Execution; and 
when the WUrit is delivered to the Treaſurer and Cham- 
berlain, ſo much Money in their Hands is become the 
P2operty of the Subjet, and they are diſcharged koz ſo 
much to the King, and become Debtozs to the Party, 
2 Hen. 7. 8. Old Entries, the laſt Caſe; and it is the 
ſame Caſe as upon a Fieri facias, upon which Montes 
are levied by a Sheriff, the Defendant is diſcharged, and 
the Sheriff becomes Debtoz; and this is a Crit ground⸗ 
ed upon a Judgment upon the Right determined, and is 
an Execution, and Debt would lie upon it. 
Js to the Judgment he held it to be good, but he had 
not ſeen the Letters Patents, and tho it be obje#ed that 
the Woney is direfed to be paid by the Commiſſioners and 
Chamberlain of the Treaſury, and the Payment is to be 
made after the Charge of the Management, and the par- 
ticular Sums payable to the Queen, and the Duke of 
Tork, where it ought to be general; he anſwered, that 
this muſt be underſtood of the Receipt of the Treaſury, 
and that the Things objecked are fo2 the Advantage of 
the King, and therefoze cannot be aſſigned fo2 Erro; allo the 
'Levying of Tallies might have been ſpared, but it is Sur- 
plulage and not Erroz, but it would have been better omit- 
ted; yet if the Judgment be erroneous, the Remedy how- 
ever being poper, the Treaſurer and Keeper ought to give 8 
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new Judgment, 21 E. 3. cap. 9. as in the Eaſe of the 
King and Sainthill, where the Exxoz was as to Colts, 
and the Judgment #02 this reverſed, and a new Jung; 
ment giwen; and upon Debate upon Erroz in Pariia: 
ment, it was relolved that the Erro2 being only in the 
Judgment of the Barons, the Court here might give a 


2*»„» 


The Caſe of the Pariſh of St. Swithins ; de 


12. 3 4 HIS Caſe was moved again ; and per Curiam 
_ a Pꝛobibition ſhall: go ; foz nom the Church of 
St. Mary Bothaw is taken away, and the Church of 
St. Swithin, by the expreſs Mods of the Act, made the 
Pariſh-Church of both Pariſhes, and in all Reſpets, as 
it it had been always the Pariſh-Church of both Pa⸗ 
riſhes; and then by Conſequence in Law, both Pariſhes 
ought to contribute to the Repair of it; and it was not 
the Intent of the Ack to diſcharge the Pariſh of St. Ma- 
ry Bothaw from contributing to any Pariſh-Church, as 
they would, were they not chargeable to the Repair ock 
this: And Holt Chief Juſtice cited the Cale of Dy. Pul- 
ler and Dy. Hutchenſon, tepozted in Jones upon a ſpecial 
AGerdict in this Court, and after affirmed in Erroz, 
where two Churches were united, by the Act for Rebuild 
ing the City, to: the Church of St. Mary le Bow; but u 
Proviſion wag made that the-MWiniſters incumbent befoze 
the Fire, ſhould receive their antient Revenue during 
their Lives, and the Time of their afliſting to ſerve the 
Cure of St. Mary le Bow; in this Caſe it was reſolved, 
that their Cures and their Churches were abſolutely ta- 
ken away, and that they Were only Stipendiaries ; and 
Holt Chief Juſtice ſaid, that upon an Union at Common 
Law, oz by the Statute of Hen. 8. though one Church 
be united to another, pet this does not unite the Pa⸗ 
riches, o2 bind the Pariſhioners ok the Church united, 
to reſozt to the Church to which it is united; but it is 
only an Appꝛopziation of the one Church to the other; 
fo that the Jncumbent and his Succeſſozs of the other 
Church ſhall be Parſons of the Church united ; but this 
notwithſtanding, he is bound to celebrate Divine = 
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: 2 
53＋ꝗ—— - =- 


— — — = == —<- 
| | = a5 [ SE « , oo * . A _ i - 1 = 

2 _— * — . 3 3 « = 2 n © - « - = IS = . on - l = \ - - 

8 : 4 . G — — = — nate ed res th Bu e Din „ r „ — — — — _— - N "* N : —— 4 K * E x 
X S 3s; — Tema ES - — te we FRN * " wht p 2 * 2 — . - \ 8 * IVC AE — a _ 
— 2 3 7 — 8 3 9 — * +; Vn nia apr Ss * x a il. tans tas laces 1 — — 44 EIS. — — 1 : I IV 
bs — — E  ntiarees a. — 2 — _ 5 
- os — r ory 2 — — a ' e 
* — anger i nolhec why banc) autre Me he, — . p 2 
wm 9 2 * * „ 3 ns NPI I IN na IO I IOC Og ** * PRO" 66 * oy a 
— - — 2 2 — = - — - — = - rt yp 1 - — a — — — — 2 — — ee — n 2 ” N * * 
a - - = „ -— — . — COON Mn pron 3 gm 4 
— — 9 —— — 5 * IT : i 
— —— x” iow Ard — a 


Term. Mich. 7 Will. 3. B. 


"TO. *- 
. 
- * 


vice, Sc. in the Church united, and the Inhabitants are 
not bound to reſozt to the other Church ; and therefoze 
the Rule foz a Prohibition was Diſcharged; 


Breton and Cole. 


13. IN Treſpaſs, & c. the Defendant pleads, that one 
1 Creſwick was outlawed, and that there was an 


Inquiſition upon the Dutlawzp, upon which it was return 


ed, that the Land of Creſwick was of the annual Ualue 
of 59 1. and that upon this, a Levari facias de exititibus 


terræ was granted out of the Exchequer, directed to the 


Sheriff of Glouceſterſhire; and that the Defendant be: 


ing with the Sheriff, and the Beaſts of the Plaintiff be- 
ing upon the Land, he (aid to the Sheriff, execute yout 


{Urit, and that by Fozce of ſich ritt, he took the 
Beaſts of the Plaintiff being levant and couchant upon 
the Land, upon which the Plaintiff demurred; and after 
diverſe Exceptions to the Pleading, which were over⸗ 


 tuled; the Point fn Queſtion was, If upon (Uch a Writ 


of Levari facias to anſwer to the King de exitibus terræ, the 


Beaſts of a Stranger levant and couchant map be taken 
and ſold ; and per Northey, the Beaſts of a Stranger 


are not Iſſues, fo2 the Intent of the Law where Jſſues 


are returned upon a Man is, that he by this Means 


ſhall be compelled to appear; now the Taking of the 
Beaſts of another never could infozce the Defendant to 
appear, and though Jſlues are returned, yet it is in Sup⸗ 


poſal of Law a real Diſtreſs, which is ſometimes given, 


and the Return of lo much in Iſſues, is that the Ualue 
of the Land is ſo much, and the Land is charged fo2 ſo 
much, and the Sheriff alſo by his Return is bound fo levy 
ſo much, ſo that the Iſſues of the Land is the natural 
Pꝛoduck of the Land, ſcil. the Paſturage and Herbage of 
the Land, without manuring; koz the King may not 


plough and ſow the Land. But it was lald on the other 
Side, that in this Caſe the Land is the Debtoz, and the 


Beaſts are not taken but in reſpect of their being upon 
the Land; as in the Caſe of a Diſtreſs ko; Rent, the 


Beaſts of a Stranger may be taken by the lame Reaſon; 


and ik the Herbage be the only Iſſue 02 Profit [which 
Holt Chief Juſtice ſaid 8 of the Land, = 
the 
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aliened, and the Feoffee h | 
but his Beaſts are Jflues, and he takes the Land in the 


Beaſts of a Stranger map not be taken, the King Gait 
be anſwered of nothing: And Hole Chief Joſtice lald, 


that this is a Charge upon the Land fo2 the Ualue return: 


ed; and therefoze if there be Tenant fo2 Life, the Re. 
verſion in Fee, and Iſſues are fozfefted by the Tenant fo 
Life, this ſhall bind the Reverſion ; and he ſaid. that 
though the Statute of Weſtm. 2. cap. 39. Does hot gr: 


tend to this Caſe, yet Iſſues are defined by that Statute, 
and what are Iſſues in one Caſe ate Jfſues in all; and 


he agreed to the Reaſon of the Land being Debtoz, as 


in the Caſe of a Diſtreſs fox Rent; and Juſtice Rookby. 
was of. the ſame Opinion; dut in reſpect of the Conſe: 


quence of the Caſe, Curia adviſare vult. 
_ Afterwards Term. Hill. 9 Will. 3. the Court was of 
Opinion, that the Beaſts of the Plaintiff being founy 


upon the Land, might be taken by the Levari facias : Firſt, 


Becauſe there is an expzeſs Authozity and Command to. 
the Sheriff to levy the annual Ualue of the Lands, 


And the Beaſts being levant and couchant, are the JC: 
ſues of the Land; and that the Statute of Welt: 2. cap. 


39. is an explanatozp Statute z and it is there ſaid, that 


all the Beaſtg upon the Land are Iſſues, omnia mobilia 
upon the Land are Iſſues, and it does not reſtrain them 


to the Beaſts of the Owner of the Land, 2 Inſt. 453. 
Secondly, Becauſe the Land is the Debto2 to the King, 

and if. there be not ſuch Remedy, the Pernancy upon the 

Outlawzp would be nothing; and ik the Beaſts of a 


Stranger ſhould be exempt, the King would be defeated ; 
and he who takes the whole Pꝛofits by Agiſtment, will 
likewiſe defeat the King ; fo2 he has no Remedy againſt 
the Party by ſeiſing the Land, and therefoze he has no 
Remedy but by Levari facias; if a Man outlawed had 

500 put in his Beaſts, no doubt 


ſame Plight as the Feoffo2 had it; fo2 though the Fevft- 
ment be good, pet it does not determine the Pernancy, 
21 fl. 7. 7. and if the Beaſts of the Feoffee are Jfluee, 
ſo will the Beaſts of a Stranger, Hardr. 101. and Ray- 
mond 17. Wind'or and Seywell ; and the Reaſon of the 
Difference in thoſe Caſes is, that till Inquiſition nothing 
is in the King ; and they cannot be underſtood to be the 
Esods of the Perſon outlawed in the Inquiſition, -— 
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cauſe the Perſon outlawed cannot have Goods 
and Chattels real are not. in the King befoze the Inqui⸗ 


ſition, and to intend them to be the Goods of the Out⸗ 


law, is the ſame as to command the Iſſues of the Par⸗ 
ty to be:levied'of the Goods ot the King; and the Plain: 


tif. might in this Cale be the Alienee ok the Outlaw, 
and then he ſhall be liable as weil as the Feoffee; but 
ſuppoſing a Right in the Plaintiff pꝛecedent to the Dut⸗ 
lawpy, ik it is not found in the Inquiſition, he cannot 
plead it in Treſpaſs; but ought to come into the Er⸗ 


chequer; and: plead it there by a Monſtrans de Droit, and 
have it allowed, bekoze that he Tan plead it ; f fo? where 


the Jſſues are kozkeit, the whole Inheritance is charged, 
fo2 the Land is the Debtoz, as it an Officer foxfeit'Jf- 
lues fo2 the Meglect of his Duty, this charges the whole 


Office; and no Levari facias iſſues but where: the Land is 
Debto? ; and in all Caſes where the Land is Debtoz,' the 
Beaſts of a Stranger are as liable as of the Owner. 


as in the common Caſe of Rents ; and if it be ſo in the 


Caſe of a Subject, why ſhould there be any Difference 
made in the Cale of the King ? the Party either has an 
Intereſt 02 no Intereſt, if he has an Intereſt, it is un- 


der the Dutlaw ; if he has no. Jntereſf, why did he put 


in his Beaſts? the Caſe of Stafford and Bateman, 2 Rolls 
Abr. 159. is the only Caſe which ſeems to contradict 
this; but that muſt-be a Miſtake of the Pinter, fo 
that the Beaſts map be taken and not ſold: is a Con- 
in Subſtance, - 


* 5 » 
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ne Nichols 


perſonal, 


tradition ; and therefoze the Plea was adjudged good | 
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"HIS was upon a Demurrer to a Pien in Abate. 
ment, where the Defendant fad, that che was 
baptized by the Name of Mary, and not of Patience, 
= und the Plaintiff demutred, becauſe no Place where che 
_=_ Aas baptized is mentioned; and alfo ſhe does not cap, 
_—_— | that the wag (o called at the Time of the Bill (ed; 
fo2 where an Act is alledged, there ought to be a Place 
mentioned, becauſe it is traverſable z but ik ft had been 
that the was known by ſuch Name only, it might be 
tried where the Action is bzought, becaufe it only con. 
cerns the Perſon ; but becauſe the Defendant did not 
ſay, that ſhe was called Mary at the Time of the 
— ſued, che ought to give the Plaintiff a bettet 


The Caſe of the Pariſh of St. Nicholas in 
n +, 1. A 0 


15. A N zer of Juſtices fo? ſettling of a poo) Man, 

wm being removed into R. B. by Certiorari ; the 
Mueſtion upon the Statute of 3 Will. & Mar. was, Jf he 
being tared in the Pariſh, and not having pald, but dy: 
ing befoze Payment, oz inhabiting there by the Space of 
Forty Days; if this was ſuch a Settlement by the Pa- 
rent, as to intitle the Childꝛen; and per Holt Chief Ju- 
ſtice, the Mozds of the Ad are tax and pay; and there: 
foze Taxation without Payment is not ſuffictent, 
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declares that he was poſſeſſed ok a Tenement, and a 


his Beaſts levant and couchant upon his Tenement in 
1000 Acres of Land in Mendipp . Foreſt, and that the 
Defendant had entred, and made diverſe Holes in the 


Acres, and ſlozed them with Contes, ſo that he could 
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Piece of Land to which he ought to habe Common, fo2 


Plaintiff in Error; aud the Cale was, the Plainti | 


not enjoy his Common in tam amplo & beneficiali modo 


as bekoze, &c. the Defendant demurred to the Decla⸗ 


ration, and Judgment was given fo2 the Plaintiff in 
C. B. upon which a Trit of Erro: was bzought, 


and the Erro2 aſſigned was, that the Plaintiff had not 
intitled himſelf to this Common, but only ſaid poſſeſ- 


ſionat. & habere debuit; and it was ſaid, that the 


Caſes cited on the other Side of Dent and Oliver, 
Sands and Trefuſis, St. John and Moody, &c. were af- 


ter a Gerdict; upon which the Right had been tried, 
and the other Caſes were upon a Seiſin alledged, oz 


ſomething moze than a bare Poſſeſſion ; and the Caſe ok | 


Palms and Heble twait, which was an Afton fo? divert⸗ 
ing a TUatercourſe, where the Plaintiff declared, that 
he was ſeiſed of an antient Dam in the River Derwent, 


and that the Defendant pulled it up, ſo the Plaintiff 


there ſhewed in himſelf a p2eſcriptible Right, and upon 
the Evidence he ought to ſhew that he had it Time out 
of Mind, &c. fo2 if the Defendant can ſhew a Gzant 


of it to the Plaintiff, he has failed, and ſhall be nonſutt; 


as it was ruled in the Caſe of Dy. Shalmer in an Action 
on the Cale fo2 ſtopping up his Lights, he counted that 
they were antient Lights, and the Defendant upon Evi⸗ 


dence ſhewed the Beginning of them by Ozant, upon 


which he was Nonſuit, quod fuit conceſſum per Curi- 
am; and Holt Chief Juſtice ſaid, that de antiquo in a 


Count, is a Pꝛeſcription; and Darnel laid, that this in- 


certain Tay of leading is diſallowed in the old Books; 
and he cited diverſe Caſes out of Brook, Tit. Plead. to 


this Purpoſe, fo2 there ought to be a certain Title ex. 


pꝛeſſed, 
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preſſed, to which the Defendant-may anſwer, and be pg. 
vided to defend himſelk ; but by this Tay he may be cur. 
pꝛiled at the Trial, and know not how to defend himſelf; 
and tho” this Map of Pleading has been allowed of late 
Times, pet it is Time to ſtop to it; Northey! argued e- 
contra, and cited Fitzherb. Tit, Br. 674. and divers an⸗ 
tient Books, where this ay of Pleading has been held 
good; and as to the Realon ok it, he kald, that ik t 
appears that the Defendant is in Poſſeſion, in ſuch Cale 
the Plaintiff ought to intitle himtelk, fo2 he who will in; 
trude and diſturb my Poſleſſion, ought to bew a good 
Title to do it; but where the Action is bzought ag aint 
a Tozt-feaſoz, not in Poſſefion, there it is ſufficientfoz 
the Plaintiff to chew a Poſſeſſion, and not to chew any 
other Title, and by. this give the Defendant who is a 
Toxt-fealoz-an Oppoztunity to diſpute his Title; but ta 


chew a Poſſeſſion generally is ſufficient; and ik the De- f | 


fendant will compel the Plaintiff to ſhew a Title, he may 
do it by his Plea, and compel him to make Title in his 
Replication: And as to the Jncertainty, upon a Trial he 
ſaid that a Tozt-feaſoz ought to be always p2ovided ta 
anſwer kfoz his Act, and there cannot be any ſuch Pze- 
judice as is ſuppoſed : And as to the Books he ſaid, that 
the Caſe of St. John and Moody was after a Uerdict ; 
but the Uerdict was not regarded by the Court, and the 
Reaſon of the Reſolution went upon the lame Gzounds, 
as ik there never had been a Uerdict : But he cited the 
_ Cales. ok Cary the Bailiff of Weſtminſter and Callice, 
and the ſame and Baccus, which were in this Court- after 
the Revolution, which were reſolved, upon a Demurrer 
to a Declaration, to be good, tho' nothing moze ſhewn 
than a bare Poſſeſſion ; he admitted, that if the Plain⸗ 
_ tiff had claimed Common in the Land of the Defendant, 
that there ought to be a Title in the Count; but it not 
appearing that the Defendant was in Poſſeſſion, but only 
a Tot-feaſo? it is well enough, ut ſupra, &c. Curia ad- 
J 7: ans Tos SER OE 
Trin. 8 Will. 3. The Action was adjudged to be well 
brought upon the Reaſon and Authozity of St. John and 
Moody's Caſe ; but it would have been otherwiſe, if it 
had appeared ta be the Land of the Defendant. | 
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Steyner and the Burgeſſes of Droitwich. | 


17. PON a Trial at Bar in this Cale, Camden's 

| Britannia was offered in Evidence to pꝛobe a 
Reputation Ninety-two Pears ago, that Salt ought to 
be made only at the three Pits of the Burgeſſes, and that 

all others were excluded ; and it was ſaid, that the Sap⸗ 
ings of anttent Perſons who are dead, is always allow: 
ed, and this amounts to as much as the Saying of an 
old Man at leaſt ; and that Camden was a publick Per⸗ 


fon, being Hiſtoriographer Royal, &c. and that a Ozave- 


Stone had been allowed as Evidence ſed non allocatur; fo 
if one Part of Camden be allowed, another Part ought to be, 
and if Camden, then another Hiſtozian as well as him, 
and there would not be any Certainty ; and though the 
Heralds Books are allowed to pꝛobe a Pedigree, pet this 


is becauſe they have not better Evidence; and this is 


their pꝛoper Buſineſs about which they are employed, and 
therefoze there is ſome Credit given to them, but they 
do not deſerve much, becauſe they are negligently kept: 
And though the Chronicles were admitted in the Caſe of 


the Lady Ivy and Neal, to diſcover the Fozgery of a Deed, 


by the Miſtake ok the Stile of a King; fo2 Philip did not 


aſſume the Stile of King of Spain in fix Months after 


the Surrender of Charles the Firſt, ſcil. till it was con- 
firmed by the Eſtates; yet it was ſaid that there were other 
Evidences of it; and the Court ſaid, that an Hiſtory 


map be Evidence of the general Hiſtozy of the Realm, 


but not of a particular Cuſtom; and therefoze ſecundum 
ſubjectam materiam it may be good Evidence oz not; and 
Holt Chief Juſtice laid, that old Hiſtorians map be good 
Erpoſitozs ok the Reaſon of Laws, though the Lozd 
Coke warns us not to rely upon them fo: Law; and 
Holt Chief Juſtice ſaid that this is but a Copy, and 
though an old Manuſcript, found among the Evidences 
of a Family, map be Evidence, becauſe an Daigtnal ; yet 
a Copy would not, koz it is liable to the Miſtake of the 
Tranſcriber. | 


Dugdale's 
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Dugdale's Monaſticon was refuſed as Ebidence to 
pꝛobe the Abbey of Fountains of the Order of Ciſter- 
tians in the Exchequer in this Term, becauſe it might 
be p2oved by the Recozds in the Court of Augmentation; 
the ſame Law of Dugdale's Baronage in Percie's Caſe ; 
le quel jeo obſervavi. 1 | 


Wilſon and Feild. g 


18. A T Guildhall; Debt foꝛ Rent upon a Demiſe foz 
| 1 Pears, the Defendant pleads Nil habuit in te- 
nementis , the Plaintiff replies, that he had a good any 
ſufficient Eſfate to make the Demiſe to the Defendant 

modo & forma, &c. ſcil. that he was ſeiſed in his De: 
meſne as of Fee; upon which Jſſue is joined, and upon 
Evidence it was objected, that he ought to ſhew an Eſtate 

in Fee; non allocatur; foz the Iſſue is joined upon the 
good and ſufficient Eſtate to make the Demiſe ; and any 
Eſtate is ſuffictent fo2 this Purpoſe, out of which the 
Eſtate; demiſed map be derived; and all added after 
the ſcil. is but Fozm ; but if he had not laid, that he 
had a good and ſufficient Eſtate, but only had ſaid that 
he was ſeiſed in his Demeſne as of Fee, then he had 
been reſtrained to pꝛove ſuch Eſtate ; per Holt Chief 


0 


Juſtice. 


\ 


8 Middle- 
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Middleton and Fowler. 


T Guildhall ; Trover. was bꝛought againſt. an 
Þacknep Coachman, and the Goods Were de⸗ 
livered to his Servant, and if. this Oelivery ſhall charge 
the Paſter is the Queſtion ; and per Holt Chief Juſtice, 
it (hall not charge the aſter, ko: the Party does not 
pay the Maſter koz it, and therefoze he ſhall not be 
charged ; and this differs from a Coach in a Waggon, 
fo? there the Waggoner is paid fo2 the Paſſenger, and 
koz the Parcel allo ; but in a Coach the Paſſengers are 
allowed 10 02 15 Pounds CUecight fo2 their necellary Occa⸗ 
caſions in their Journey; and if any moze be carried foz 
which the Oziver is paid, this is by Stealth; but if the 
Maſter be paid fo2 it, 02 agree fo? it, and there be a LW, 
then he _ anſwer, otherwiſe not. 


T he King and Betterton. 


21. THE Defendant and vivers other Perſons ha- 
ving erected a Playhouſe neat Portugal Row 
in Lincoln's Inn Fields, which by Reaſon of the Thzong- 


ing of Coaches, and 'the Reſozt of idle and diſozderlp 


Perſons thither, was a great. Nuſance to the Jnhabt- 
tants in the ſaid Row, eſpecially to (ſuch as had their Coach⸗ 
houſes adjoining backwards to their Houſes ; ſo that they 
could neither go out with their Coaches, oz being ab2zoad 
could bꝛing their Coaches back into their Coach-houles ; 
hereupon in Trinity Term 7 Will. 3. the Court of King's 
Bench was moved, on Behalf of the ſaid Jnhabitants, 
fo? his Majeſty's TUrit of Prohibition, to be direted ta 
the laid Betterton and others, upon the Suggeſtion fol- 
lowing ; and Time was given till the firſt Day of the 
next Term, to ſhew Cauſe why a Prohibition ſhould 
not $0. 
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Aich. y Will? Tertii Regis. | 


A Emoraudum quod die mercur” prox. poſt tres Septi. 
1 manas Sand. Mich. Anno Regni Domini Willi” Tertii 
nunc Regis Angliz, &c. 7* coram Domino Rege apud Weſtm' 
ven' Honorabilis Elizabetha Pierpont vid. Domina Cathe. - 
rina Raynsford vid. Humfridus Winch Baronet, Jacobus 
Montague, Thomas Winford, Johannes Talbot, Robertus 
Skinner, Robertus Thompſon, Simon Harcourt Arm In- 
habitantes de Portugal Row, ſituate in Lincoln's Inn Field, 
in paroch' San&. Egidii in Campis in Com' Midd', & dant 
Cur' hic intelligi & informari quod Thomas Betterton 
nuper de paroch. Sanct. Egidii in Campis præd' Gen. 
Willielmus Smith nuper de eiſdem Gen. Johannes Boman 
nuper de eiſdem Gen. Cave Underhill nuper de eiſdem 
Gen. Thomas Dogget nuper de eiſdem Gen. Willielmus 
Bowen nuper de eiſdem Gen. Georgius Bright nuper de 
eiſdem Gen. Edwardus Kennaſton nuper de eiſdem Gen. 
Robertus Reading nuper de eiſdem Gen. Johannes pate nu- 
per de eiſdem Gen. Hugo Broome nuper de eiſdem faber 
lignar & Johannes Porter nuper de eiſdem faber lignar 
29 Die Aprilis Anno 7 Supradict' quoddam Publicum Thea- 
trum Anglice, 4 Common Playhouſe, in dicta paroch. Sant 
Egidii in Campis & in paroch. Sancti Clementis Dacon' in 
Com prxd* prope & contigue adjacen' Regiz altz viz in 
paroch. præd. & prope diverſas domus diverſor. Honora- 
bilium perſonar' & alior. ibidem inhabitant erexer. & prepa- 
raver. pro publica action. Tudor. ſcenial. Anglice, The Acting 
of Stage-Plays, & oſtenſion Spectacular. ludicror. in eodem 
pro lucro & proficuo ſuo, & quotidie diebus Dominicis 
Exceptis abinde hucuſque in eodem publice agebant & 
oſtendebant ludos ſcenial' & ſpectacula ludicra pro lucro & 
proficuo ſuo quibuſcunque perſonis iiſdem adeſſe volenti- 
bus & ad action. & oſtenſ. eor'dem in Theatro illo prope Re- 
giam altam viam præd. magnus concurſus Populor. cum 
curris ſuis & curris alior. pro ſtipendio ſupra eos atten- 
dant in altam viam regiam indies temporibus action. & 
oſtenſ. ludor. pred, venerunt & in eodem remanent & 
ratione concurſus præd. alta via regia præd. & platea ibi- 
dem valde obſtruct & obſtupat' fuer. & adhuc ſunt & im- 
2 | 85 3 poſterum 
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gis de probibitione, &. 


Che fr Day of Mich. Term Caufe was thewn by 
M2. Finch and Sir Bartholomew Shore, why a Prohibi- 


tion ſhould not iflue ; it was infiſted'on by Sir B. Shore, 
that this was no Nulance init ſelf, but occaſionallp 


and accidentally ſuch, by Reaſon ok the Concourſe of 


Coaches; and therefoze this not being a conſtant Mu. 
ſance no Pꝛohibition ought to go, but the Parties left 
at their Liberty to pzoceed in a legal Courſe to try the 
Matter, whether a Nuſance- oz not; which the Gzanting. 
of ſuch a Pꝛohibition would preclude them from doing; 
and he would have diſtinguiſhed this from Jacob Hall's 


Caſe in the Modern Reports: And it was ſaid by . 


Finch, that this would be an extraodinary May of pꝛo- 
ceeding, to try a criminal Matter by a Pꝛobibition; and 
though he did admit the Court might grant ſuch a CUrit 
in this Caſe, as was done in Jacob Hall's, accozding ta 


the antient Pꝛecedents cited by Mꝛ. Noy, of ſuppteſiing 


a Bowling Green; pet in Regard a Oꝛand Jury would be 
— Ciozn and charged within a few Days, fo2 whoſe En. 
quiry this Matter is p2oper ; he hoped his Lozpſhip 
would not admit of an extraowinary Map of Pꝛoceed. 

ing: But Sir B. S. would not admit a Pꝛobibition lay in 
this Caſe, fo2 that it would be to condemn. the Party 
without hearing him; koz if they pzoceeded to act, the 


Parties would be taken up upon an Attachment, and pet 
the Matter never tried, whether a Nuſance oz not, which 
the Chief Juſtice denied; fo2 admitting a Pꝛohibition lay, 


(to which he ſeemed to incline) when the Party came in 


upon the Attachment, there ſhould be a Declaration upon 


the Pꝛobibition, as in other Caſes ; to which the Party 
might plead, and make his Defence, and bzing the Bat- 
ter in Jfſue ; but he demanded of the Jnhabitants whether 
they inſiſted that Play-boutes 11 Nuſances in ſe, oz that 


this 


y 


poſterum obſtupari & obſtrui minat ſunt ad grave & 
commune nocumentum omnium Ligeorum & ſubditor. dicti 
Domini Regis ibidem inhabitan. & reſiden Nec non omnium 
alior. Ligeor. & Subditor. dicti Domini Regis per commu - 
nes altas regias vias & plateas ibidem circa negotia ſua. 
neceſſar. eunt' redeun. tranſeun. equitan. & laboran' & 
contra pacem dicti Domini Regis, & hoc parat. ſunt ve- 
rificare unde petunt Remedium & breve dicti Domini Re- 
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pepare therniſeives to ſpeak fully to the Batter, where- 


pPlainant ; and tis no Obfedion to ſap a criminal Batter, 
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| habitants, by the Obſtruttion' of the publick Streets — 
Paſſages ; ad quod non fuit reſponſum4 but Time was 
given to put in their Suggeſtion, and fo? both Sides to 


upon they were with me on both Sides ; but J refuſey 
being concerned ko the Players, being an Jhhabſtane, 
gan my Name mentioned in the Suggestion; but ro 
dering the Matter, J cannot diſtinguilf this from Jacob 
Hall's Caſe, oz the Caſe of the Bowling Green, unless 
that this is a ſtronger Caſe. than either of thoſe Caſes; 
ko Stage-Plays ( not malum in ſe) as they have: been 
holden to be by many antient Fathers heretofoze, and 
learned Devines at this Day, (the Licentſouſneſs of out 
Stage eſpectally conſidered) are certainly as unlawkul, ag 
Dancing, e: Tumbling, o2 thzowing a Bowl fo 'Crer- 
_ eiſe ; ſo that neither of thefe in the Caſes cited could 
be pꝛohibiten as Nuſances in ſe, but as occaſional any 
confequential Nuſances, which ik it is unlawful ko) any 
an to erect 02 continue, (as being attended with ſuch 
Conſequences it will certainly he) ſuch Unlawfulneſs will 
be a ſuffictent Sound koz a Writ of Prohibition ; fo a 
Matter is not unlawful, becauſe tis prohibited by biss 
Wajeſty's CUrit ; but the Court iſſues his Majeſty's 
Writ upon a Matter contained in a Suggeſtion, which 
is antecedently unlawful to the Oꝛanting ſuch CUrit ; as 
in the common Caſes of Pzohibittons to Courts, their 
Pꝛoceedings are not unlawful upon granting the Pꝛohi⸗ 
bition, but of the ſame Force as they were befoze; ik 
they had Cognizance of the Matter befoze, they will have 
do ſtill, notwithſtanding the Pꝛohibition: The Pꝛohldi⸗ 
tion is a Sozt of a Caution to them to conſider the 
Legality of their Pꝛoceedings, but hinders them not 
from pzoceeding, though ſuch Pꝛoceeding after Pꝛohibi⸗ 
tion delivered, is at the Peril of a. Contempt, if they 
pꝛove miſtaken ; but if upon an Attachment foz p2oceed- 
ing poſt prohibitionem regiam, there be a Declaration 
as there ought, and the Dekendant in Pleading can ſet 
fozth a ſufficient Jurisdiction; his 1 poſt pro- 
hibitionem regiam will be good in Law, and himſelf dil⸗ 
charged of all Contempt and Cofts againſt the Com- 


0? a Matter of Right will here be tried upon a 2 
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bition, if the Batter pꝛahibited be unlamful, that 1a a ful. 
cient Sound 'foz the Mrit, if the Subject her 
ſtands admaniched, the Deſign; ol the Lam ia anſwered ; 
but if he inſiſts upon _his'/Right;- it may de tried in this 
Cay ot Pzoceeding'z and this is na ne Dottrine,: the 
Law being fult of Inſtances of :-Pzobibitiong granted in 
Cauſes Civil, as well as Criminat;fo2 tis the Legality. 
02 Jllegality of the Matter that determines tde King's 
CUrit, to a'CUrit'mandatgry or ptohibitory, and not ita 
being of a publick o patbate Nature; though if that 
were a Maunny, the Reaſon ſeems to bold firongeft for 8 
Pꝛohtbition in ſuch a Caſe as this, which in of a pub- 
lick Nature upon many Accounts; but ag J have ſaty 
the Legality oz Mlegality being the Sꝛaund, and the exe · 
cutive Power being in the King, what the Law fozbidg; 
the Ming (who is lex loquens) man by his Writ: nid. 
and in uch a Caſe to ſay the Law fais, and the King 
by his Writ fozdivg,' is all one, ſuch Mrit being a Cons 
ſequence: upon a Prꝛabibition ia Lam; and therefoze wherg 
CUrits are founded upon a Statute (as in che Caſe of x 
Ne injuſte vexes, which by the greater and better Opinion 
is founded upon the Statute of Magna Charta, cap. * 
ſuch Urits are framed, and iſſue fo2 the Execution o 
ſuch Statute, be it mandatory or prohibitory, by a Cort- 
ſequence in Law; and ſo likewiſe of Matters at the 
Common Law; fo2 it would be abſurd to imagine that 
the Law ſhould command oz pꝛohibit; and pet that the 
King in whom the Execution of the Law reſides (and 
without which Power in the King, the Lam it ſelf is but 
a dead Letter,) ſhould not; and Writs of P2ohibition 
have ifſued from Time to Time in various Cales; fo: 
beſides thoſe afozementioned, and the Crit of Ne injuſte 
vexes, CUrits in Waſte were frequently granted at Com- 
mon Law, CUri:s of Prohibition ok Waſte to Eccleſta- 
ſtical Perſons have been granted even to the laſt Ages, 
as may be ſeen fn Rolls, Tit. Waſte 813. and 2 Rolls 
111. and the Biſhop of Durham's Cale cited in Lyford'g 
Caſe, 11 Rep. and pet theſe are all in Caſes of a Civil 
Intereſt, ſo in Matters of a moze publick Nature ſuch 
_ Writs have gone; as to the Inhabitants of the Town of 
Southampton, upon a Surmile that they intended to de- 
molith their poules, and trancplant 8 inta 
| ” ozeign 


639 Term. Mich. 7 Will. 3. R. B. 
es Foreign Parts, and the like to the Town ok Great Yar- 
mouth, as may be ſeen 3 Inſt. 205. And J queſtion not but 
upon a narrower Search and Obſervation, many moze 
Inſtances might be given of ſuch Mrits, both at Com- 
mon Law, and upon ſeveral Statutes : and whereag 
this was inſiſten on as an extraominary Courſe of Pro-. 
ceeding, and they deſired to be left to dekend themtelveg 
in the ozdinary Map ot an Indictment (the Defign where- 
of was to obtain a Noli proſequi, and pzevent any Con- 
vittion at all,) this ſeems an Act of Favour and Indul⸗ 
gence to the Subject, rather than a pardchip; ko: as J 
_ fafd, ik upon Receipt of. the CUrit they deſiſt; they can⸗ 
not be farther pꝛoceeded againſt this Map, but the Law 
hath ifs End; whereas an Indictment is ſolely framed 
to bzing the Party into Judgment, in oder to inflice- 
unichment ko: Example's ſake, ſo that this May re- 
hes of the Severity and Rigour ok publick Jultice ; 
Whereas the other reſembles moze the Jndulgence and 
Compaſſion of a Father of his Country, who admoniſhes 
bekoze he coprects. 626,767 5 AIGY ee 
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Pl ; mo — H E Caſe upon a ſpecial Qerdif in Ejectment 
7 was, Sir Edmund Vowell was ſeifed in Fee 
'T of the Lands in Queſtion, and of di⸗ 
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—_ verſe other Lands fn the. Counties of Corn- 
$1 wal and Devon; and having Iſſue two Sons, John and 
0 Edmund, upon the Marriage of John he ſettles Part of 
FP his Lands to the Ale of John foi Life, and after to Eli- 
0 zabeth his intended Mike, and after to John in Tail, and 
1 after to John in Fee, and other Lands in the County 
of Cornwal to John in Fee; and he ſettles the Lands 
in Queſtion, which were Vowellſcomb, Balſerſcomb, and 
Whitcomb, to the Uſe of himfelf fo2 Life, then to John 
fo2 Life, with a Pꝛoviſo to p2eſerve the contingent Re- 
mainders, and then to the Firſt, and all the Sons of 
John in Tail Male, and in the ſame Manner to Edmund, 
Remainder to the right Heirs of John; Sir Edmund 
dies, and after John [being Sir John] having Jſſue 
John, Elizabeth and Margaret, made his Till, and deviſed 
all his Lands, Tenements, and Hereditaments to Cary 
and his TUife in Truſt, to allow 50 1. per Ann. a-piece 
to his two Daughters, and to raiſe ſo much koz their 
1 Poztions; and after. in Caſe his Son died without Jfſue, 
1] he deviſed all his Lands, &c. except Langſton, Liſter, and 
hbavies, to Elizabeth his Daughter in Fee; and he de- 
viſed Langſton, Liſter, and Thavies to Margaret in Fee; 
ind then he recites, that whereas he was ſeiſed 7 Siher 
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| Lands, &c. and in the End of the Mill he takes Wo. 
tice of a Requeſt of his Father s, that Vowellſcomb, &c. 
being the Lands in Queſtion, ſhould go, fo2 Want of Il. 
ſue Yale ok Sir John and Edmund his Bother, to 
their Couſm John Vowell ; and that in Obedience to the 
Will of his Father, he is deſirous, that it be obletved, 
and requeſts Edmund his Bother to act accowdingly, and 
_ after dies, and * his Son and Edmund dies without 
Iſſue: And Holt Chief Juſtice who delivered the Relolu⸗ 
tion ok the Court ſaid, that though as to the Lands in 
Queſtion, Sir John had only a dzy Reverſſon in Fee, pet 
that by the Moꝛzds all his Lands, Tenements, and Here- 
ditaments, ſuch Reverſion would pals by the Generality 
of the Wozds ; but though by ſuch general TWows, ſuch 
a dzy Reverſion would paſs,z yet when it after appears 
by the ſpecial Mods, that ſuch general Wozds ought 
not to extend to all his Lands, Tenements, and Heredita- 
ments ; there an Expoſition ought to be made accowing 
to the ſpecial Mods, accozding to the Rule in Altham's 
Caſe, 8 Rep. fo2 otherwiſe the ſpecial TWo2ds would be 
rejected; and therefoze here, the Mozds Foraſmuch as 
| there are other Lands, &c. ought to qualify the Genera: 
.lity of theſe general Wows, and other ought to be re: 
ferred, not to the Lands before, but ought to be under- 
ſtood of the Tlozds, not mentioned before; and there- 
foe all his Lands ought to be reſtrained, accoding to 
_ theſe ſpectal Mozds, and not conſtrued accowding to the 
Generality of them, when he ſaid that there are other 
Lands, which could not be compziſed befoze, fo? then they 
could not be others: Alſo the Lands in Queſtion could not 
be compeiſed within theſe Moꝛds fo2 another Reaſon, fo2 
all the Lands which he gave to his Truſtees fo2 raiſing 
Popꝛtions, all theſe Lands he gave after the Poztions 
rafſſed to the ſame Truſtees to the Uſe, as to all but 
Langſton, Liſter, &c. ut ſupra, now the Lands in Que⸗ 
ſtion cannot paſs to the Truſtees by this Devile, ko Sit 
John was but Tenant fo2 Life of theſe Lands, and after 
his Death they went to John his Son; and therefo2e he 
did not fntend that moze ſhould go to his Daughters, 
than he could deviſe to his Truſtees ; and that he never 
intended it (ſhould be extended to Vowellſcomb, &c. is 
plain, fo2 he in the End of his Till takes Notice of the 
Requeſt of his Father, and enjoins the 2 
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it t from E Bꝛother Elinidad; tk John his Son dies with- 
out Jſſue ; the which declares: that he never intended theſe 
general Mozds to extend to theſe Manozs, but that 
they ought to be continued in the Family ; and therefoze 
the Court ought not to expound ſuch general Wozds a. 
gainſt ſuch an Jntent, and make htm viſobedtent to the 
Requeſt of his Father, when he declared his Deſire to 
obſerve it, and enjoined it to his Brother alſo; ſo he 
concluded that by theſe general Mods the Manoꝛs of 
Vowellſcomb, &c. did not paſs, but that they deſcended - 
equally to Elizabeth and Margaret, and gave * 
W kor the ce L220 


barney and Hardifty. 


Scire facias was brought to revive a Judgment 
againſt the Teffatoz, who died; and an Excep⸗ 
tion was taken by the Crecutoz, Firſt, Becauſe there 
ought to be one Sci. fa. againſt him after the Death of the 
Teſtatoꝛ. Secondly, That here two Sci. facias's iſſued, both 
being granted at one and the ſame Time; and the firſt with- 
in a Oap oz two, that the ſecond Sci. fa. was returnable ; 
the which as it was laid is againſt the Rule and Reaſon 
of the Law, that a Krit ſhall iſſue after the Time in 
which it is returnable; and that the Subjet ſhall not have 
due Notice, but though he ſearches and inquires, yet by 
the Taking of the Writ out, within a Day that the le. 
cond Scire facias is returnable, all his Care does not 
avail him ; but Execution will go, though he has a Re- 

leaſe to plead, oz any other Matter, and would appear 

bekoze the Return of the firſt Scire facias, o: had Goods 

by which he might be ſummoned at the Time of the Date 
bk the firſt Scire facias; pet in all theſe Caſes Nichil 
— Hall be returned, though the Party had Goods, 02 would 
appear and plead; to which the Court afſented ; but in 
regard of the conſtant Prattice, which was to ſue both 
the Scire facias's at once, they ſeemed to allow this 
Practice, in regard that there ought to be a full Time 
between the Date of the ſecond Scire facias, and the Re- 
turn of it; and in C. B. there is but one Scire facias on- 
Iy, except in the Caſe of an Executo? ; and in that Caſe 
— ought to be two Scire facias's awarded; in this Caſe 
M mmm | 2 Jones 
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2 Jones ITY was. cited > and Holt Chief Juſtice. fad, 
that he never help the Reſolution as to _ Teſtatum there 


to be Law. 


Reynolds and Kening, ale Konig, 


HE Defenvant and another were indifed br the 
Murder ot Reynolds, at the Seſſions at Exeter, 
| an the other was convicted and attainted, but the De⸗ 
fenvant here was acquitted; upon which the Widow 
bzought her Appeal, and the Defendant removed himſelf 
hither by Habeas Corpus; and the Plaintiff moved ta 
have an Habeas Corpus to remove the Body of the other 
who was attainted, the which the Court denied, and it 
was ſaid that the might arraign her Appeal againſt the 
Dekendant alone; ſo nothing was done the laſt Term, 
but the tit of Appeal being returnable the firſt Day 


of the laſt Term, was diſcontinued, the which being be: 


foze Appearance, it was not peremptozp ; and after this 
the Defendant being in Court, it was moved that he 
might be viſcharged, there not being any Thing againſt 

him, the Appeal being diſcontinued ; but the Court would 
not eredit it without Utew of "the Roll, and gave 

a Day to bung in the Noll; at which Day it was pꝛayed 
that they might pꝛoceed againſt him in Cuſtod. Mareſ- 


chall. by Bill which was allowed, and the Appeal ar⸗ 


raigned; upon which fo2 the Defendant it was pꝛaped, 
that they might have a Copy of the Bill, and Count, 
and Return of the Habeas Corpus; fo2 it was agreed, 


that it being in the ſame Term, there ought not to be a 


Declaration filed accoꝛding to Pigot's Caſe, 1 Cr. 532. But 
pet the Court ozdered a Roll to be made, aud a Copy 
of it to be delivetev, and gave the Defendant Day to 


plead; and foz2 the Proceeding 1 in Cuſtod. Mareſchall. 
3 Cr. 694, 695. Benl. 142. 
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N Replevin the Detendant made ener as 

_ Bailiff to R. F. and ſaid, that the Place where is 
within Shenſton, and that Shenſton: is within the Manoꝛ 
of, &c. and hews a Cuſtom fox the Jury to elect one 
of the Reſiants to ſerve the Dffice of Conſtable kfoz a 
Pear, and ſafd that they elected ſuch a one to be Con⸗ 
ſtable fo2 the Pear fnſuing, and to take his Dath under 


a Penalty of 40 8. and at the nert Court it was pꝛe⸗ 


ſented, that he did not take the Oath, and ko; this 40 8. 
a Diſtrels was taken, 8&c. the Plaintiff demurred to 


this Avowzy ; Firſt, Becauſe the Cuſtom is unreaſonable, 


and therefoze void, ko; it is not like to Greisbie's Caſe, 
where it was fo2 the Pear enſuing ; but here the Cuſtom 


is general, and. therefoze incertain, and he might ſerve 
it at any Time during his Life, as in the Caſe of a 
Condition. Secondly, There is no Perſon who fs com- 


pellable to adminiſter the Dath, and he ought not to be 


fined fo2 that, the which is impoſſible koz him to per- 


fozm ; and in this Caſe the Steward could not admini⸗ 


ſter the Dath, koz his Authozity is determined with the 
uſtices of Peace being within Time 
of Memozy, cannot adminiſter the Dath by Cuſtom, 
and therefoze there 


Court; and the 


no Perſon * adminiſter the Dath, 
Thirdly, Here is not any . 2 though it is laid, 
unde idem Defend. ſtatim poſtea iiſdem die & anno ad- 
tunc & ibidem notitiam N pet expꝛels Notice 


ought to be alledged ; and the Caſe of the King and 


Harper the laſt Term was cited, when an Indictment koz 
refuſing the Dffice of Conſtable was quaſhed, becauſe no 
Notice was alledged; and Priggs Caſe in Allen's Re- 


ports is agreeable to this : And it was further objected, 


that here is a Daty laid to be by Cuſtom, and it is not 
like to a Fine oz Amercement ; and therekoze the Party 
ought likewiſe to inable himſelf by Cuſtom to diſfrain koꝛ 
it, otherwiſe no Diſtreſs is incident of Common Right: 
It was adjudged fo the Plaintiff, fo2 though ag to the 
Incertainty of the Time, ſcil. the not ſaying for the 
Year next enſuing, the Court did not much regard it, 
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a Foztnight after Michaelmas the next Pear, pet he 


ought to be an expzeſs Notice z and it was adjudged foz 
rr 


wi — * ̃ — 985 — — 
fo the Courſe is to elect the Conſtable, and to appoint 
him to take his Dath within a reaſonable Time ; and 
this might be bekoze a Juſtice of the Peace, fo2 he hag 
the Power of the antient Conſervator of the Peace, and 

the Patice is to thꝛoughout England; and it the Coutt 
be held a Month after Michaelmas one Pear, and within 


be ſaid to ſerbe fo2 a Pear well enough; but fox the 
fect of a Cuſtom to diſtrain, and foz want of alledging 
of Notice; the Court held the A vom to be ill; fo2 this 
is a Duty by the Cuſtom, and therefoze the Remedy in 
ſuch a ſpectal Manner ought to be by Cuſtom-likewiſe , 
and there ought to be an eepzeſs and preciſe Notice, 
& ſtatim poſtez is not ſufficient z and Holt Chief Ju. 
ſtice cited a Precedent in Winch's Entries, that t 
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Mu King ver ſus Cowper, Sc. 


N Information was pꝛekerred againſt the De⸗ 
kfendants, which ſhews that there was an 

open {ar between the Kings of England and 
France by Sea and Land, and had been kfoz 
many Pears; and that during this Time the King of 
France and his Subjects had been Enemies of the ſaid 


King and his Subje#s ; and that the Defendants know- = 
ing this, and being Perſons averſe to the King and 


his Government, & nequiter intendentes the ſaid Ene⸗ 


mies of the King to aid and afiſf, and the Government 


here eſtabliſhed to ſubvert, and the King to depole, dy- 
ring the (aſd Mar, ſcil. 8vo. die Febr. anno, &c. ad ſeip- 
ſos tranſportand. from this Realm, ſcil. from the ſaid 
Pariſh, perdela, and within the Dominions of the King 
of France, ſcil. in regnum Franciz, without the Licence 
of the King, falſo, illicite, fraudulenter & {ſecrete machi- 
nat. & conat. fuerunt ei intentione ad hoſtes & inimicos 


of the ſatd King, and his Adherents, agatuſt the ſaid. 


King now fn the ſaid Mar, proditorie auxiliand. & aſ- 
ſiſtend. & ad illicitas & proditor. intentiones, &c. ſuas 
perimplend. poſtea ſcil. 8vo. die Feb. quoddam navi- 
gium ad ipſos ab hoc regno, &c. in Dominia dicti Regis 
Gallici, viz. ad prædict. regnum Franciæ tranſportand. 
pro magna pecuniæ ſumma, viz. &c. pro hujuſmodi tran- 
ſportatione ſolvi agreat. conduxer. & conduci & præpa- 


rari cauſaverunt & præparaverunt, &c. ac navigium illud 


I | ad 
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ad littus maris in paroch. illa ſcil. poſtea, &c. parat. 


& in promptu habuer. ad ſeipſos in illud eskippand. & = 


in eadem forma prædict. tranſportand. necnon adtunc 
uſque ad Littus maris ibidem ubi dict. navigium fic fuit 
parat. ad eos recipiend. & tranſportand. ad intention, 
prædict. perficiend. ſecrete noQanter illicite & fraudulen- 
ter acceſſerunt & venerunt ac ſeipſos in idem navigium 
ſic eskippare & in eodem conveyare & tranſportare falſo & 
illicite donec ipfi, &c. in ipſo facto in navigium illud 
ingrediend. deprehenſi capti & arreſtati fuerunt adtunc & 
ibid. conat. fuer. & attemptaver. in Contempt. Dom. Reg. 
nunc, &c. Upon which the Defendants being convicted, 
it was moved in Arreſt ok Judgment that this is not 
any Offence, becauſe the Statute which has made the 
going into France Treaſon, does not extend to this En- 
deavour only, where the Fact ts not committed; fo? the 
Act having owdained that ſuch a particular Fat ſhall be 
adjudged Treaſon, nothing is a Crime within this ac, 
which does not come within the Mos of it, the which 
this Attempt does not do; and the Jnfozmation is not 
grounded upon this Statute, but at Common Law, 
and -it was not any Dffence at Common 'Law ; non 
allocatur; fo the Court laid that this bowers upon 
| High Treaſon ; and though they did not declare that 
it was an Dffence by Conſequence of Law, after the 
Statate had made the Gotng into France Treaſon, yet 
they held it a great Dffence at Common: Law, and the 
Defendants were fined accozdingly, ' We 
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ik he ever ſet his hand as a Witneſs, but where he ſaw 


* 


3 CE 
* ” 


Term. Paſch. 8 Will. 3. R. B 
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Blurton and Toon. 


22 A T Guildhall, in an Ackion of Debt upon an Ob. 
N ligation, and Non eſt factam pleaded, a Mitneſs 


{ 


was won who (aid, that his Þand was ſubſcribey-.as a 


Mitnels, but that he did not ſee the Obligation tealed 
and delivered ; upon which the Court demanded of him, 


the Sealing and Deliverp; and he ſafd that no, but 


that be never ſaw it; upon which one was (wom to pꝛove 


the Hand of the other Witneſs who was dead, the which 


was oppoſed ; but Holt Chief Juſtice ſaid, that a Man 


ſhall not loſe his Obligation, becauſe they have tampered 
with his TUitneſs, and he allowed the Plaintiff to pꝛove 
oe n. by Compariſon of Hands of the other 

A a VV! 


Briat and Gyll. 


5 AT Guildhall, Aion upon the Caſe was brought 


{7 \ fo) Boney received to the Uſe of the Plaintiff; 
the Dekenvant would have given in Evidence upon Non 
aſſumpſit, that the Money was condemned upon a com: 
mon Attachment within the City of London; the which 
was oppoſed, becauſe the Condemnation was after the 


Aion commenced in the Courts above; to which it was 


anſwered, that though it was after the Adlon commenced, 
pet it was bekoze Non afſumpſit pleaded, and ſo Well 
enough ; non allocatur; foz the Diffetente is, where the 
Condemnation is befoze the Aﬀiohi commenced, there the 
Dekendant map plead Non aſſumpſit, and give the Attach: 
ment in Evidence ; but where the Condemnatton is aktet 
7 Action commented, the Dekendant ought to plead 


_ Dockwray 
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Dole * Dickenlon. 


WH Guildhall, in an Action of Nober u a. Ship 
and Cargo, the Envoice and Bill of Loading 
was ber in Evidence ; the which was oppoſed, becauſe 
though it be Evidence between the Freighter and Baſter, 
yet in this Cale the Freighter and Maſter are but as one 
Perſon, and it ſhall: not be Evidence againſt a third 
Perſon; non allocatur; fo2 the Bill of Lading is always 
read in the Caſe of a Policy to pzove Goods on Board, 
[the w;;tch was admitted, but not to pꝛove the Galue, 
and here though the Certainty of the Galue does not ap: 
pear. yet tnſomuch that the Goods were p2oved to be 
bought, and paid foz, by the Plaintiff, and. to amount to 
ſuch a Sum, and that the Envoice and Bill of Loading 
_ agreed; and that they were entred as put on Board ſuch. 
a Ship; and that they were carried to the Place where 
the Ship was taken; and that when the Ship was taken, 
there were (ſuch Goods on Board; and the Baſter being 
dead, his Hand to the Bill of Loading was .p20ved, and 
the Maſter if he was pꝛelent might be \wozn ; and therefore 
in this Cale they might pꝛove his hand; ko; theſe Reaſons 
the Bill ok Loading was read; upon the Reading ok 
which it was objected, that the Cargo was ſhipped by 
A. and B. and Company, and B. being dead, the Adion 
bzought by A. only is ill, becauſe it appears that others 
have an Intereſt, who ought to be named ; non alloca- 
tur; fo2 it does not appear, and this ought to be p2oved, 
[but in this Caſe it ſeemeth as if it might be pzeſumed] 
and if there ate others, this is a Matter in Abatement, 
and it ought to be pleaded ; and the Difference is, where 
it is an Action founded upon a Tort, as here, and Not 
guilty pleaded, and where it is founded upon a Contract; 
fo2 there it is Non aſſumpſit, becauſe it is another Con- 
tract, but the Party may make a Tort joint and ſeveral ; 
| and if a Man bzing Trover fo2 a Ship, and upon the 
1 -_ ___ Evidence it appears, that he has but the 16th Part of it; 
= this is good, and the Intereſt of the others may be gi⸗ 
— ven in Evidence in Mitigatton of Damages. 
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The King verſus Margaret Webſter. 
1. N the Exchequer, upon a Super, the Queſtion upon 
the Statute fo; impoſing the Tax of 48. in the 


Pound aroſe upon the Clauſe in one of the firſ 
Acts, fo2 taxing the Shares in the Company of 


the New River Water, which ozdains that the Shares 


in this Company ſhould be tared in the County, where 
the Owners inhabit ; and fn the pzincipal Caſe, the De- 
fendant inhabited in one County, and was taxed in ano- 
ther, and therekoze the refufed to pay; and the Court was 
clear that ſhe ought to pay, fo2 there is an Intereſt veſt- 


ed in the King by the AX; and if the Remedy koz col- 


lecting it, o2 the Method koz aſſeſſing it pꝛobe imptaltica- 
ble, the Dutp being veſted in the King, this ſhall be le⸗ 
vied by the Aid and Aſſiſtance of this Court; and it was 
adjudged accomwingly ; but inſomuch that there was 
1800 l. and moze returned upon the Super, the Court de⸗ 
clared, that the Defendant ſhall not be charged koz the 
CUhole, but only fo; her own ]2opottion. 1 
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The Caſe of the Pariſh of Newington Butts. 
W 1 L W CARE oo. Sf 3-4 of oe” A" A” I . 

' q LE . . e 4 * : . | 
: _ _ LR *. 1 8 : 


or 


2. FPON the Statute of the 
the Paving and Cleanüng of the Streets; the 
Queſtion between the Inhabitants within this Pariſh was, 
ik that Part of them which inhabited within the Coun- 
try out of the Paving, ſhould be contributozy to the Rates 
and Aſſellments foz the Paving ; fo2 by the Paving the 
Jnhabitants recetve the moze immediate Benefit and Ad- 
vantage in their Trade, ok which the Farmers and Jn- 
habitants do not partake; but per totam Coriam, all the 
Jnhabitants within the Pariſh ought to contribute; fo2 
the Mos of the Ac are general, and where the Law 
does not diſtinguiſh, the Court ought not; and though 
the Inhabitants upon the Pavement have a Benefit moze 
immediatelp than the others, pet they habe a Charge 
alſo, ſcil. the Repair of the Pavement, to which the 
Inhabitants out of the Pavement are not liable; allo 
the Act direcs that the Churchwardens, Dverſeers, and 
others Inhabitants ought to meet, and make Rates and 
Allellments fo2 defraying the Charge of the Scavenger; 
and by the Mozd Inhabitants, thoſe who live out of the 
Paveinent may meet, and make Rates to charge thoſe 
upon the Pavement ; and it is not reaſonable, that the 
Wow Inhabitants' ſhall have a general Interpꝛetation in 
one Place, and be reſtrafned to Part of the Inhabitants, 
who inhabit upon the Pavement” only, in the other; koz 
which they reſolved, that the Dwer of the Juſtices, 
which charged all the Inhabitants generally to the Sca- 
vengers Rate, be confirmed. * 


24 Will. & Mar. fo2 | 
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| and relieved in the Bꝛemies. 
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Sommers Lud Keeper,"the Cate upon the Bill 
: lea. was; & The. Attozuey Heneral at the Relation of 
K. G. and B. W. Clerks. Benz and Suſanna D. &c. 
 Siffers, &c. belonging to the Hoſpital oz. Free Chapel ot 
. Katherine's ſets fozth, that this. Holpital. was founded 
Queen Eleanor, &c.. und that there have been diverſe 
bole Rules an d Oners ' made. koz the Government of 
this Holpital, Fin a certain Allowance koz the Brothers 
and Siltets' appoiuted.; that {df Maſter ought. to be a 
Doctaz of the Civil Law, that their Revenues are much 
enctealed, and that their Allowances ought.to be ſo too; 
then they ſet fozth ſeveral Accs of the Matter. in renew- 
ing Leales, and breaking up Cheſts, &c. without the 
Conſent of the Biothers, and in of the Bo. 


Sit james Butler the at, desde en te 
Foundation and ©pders]. that. the. Queens. of England 
_ are Patrons: and Uiſitozs ok t is Polpftal; and ſo ſhtws 
that it being once veſted in a Queen-Conſore, who 1 * 
becomes Dowager, it remains fill in the Dowager 
goes not over to a Conſort; but where there 1 0 
Queen, the Kings have vilited, and ſo iuſiſts that the 
Chancery hath no Jurisdiition,” but that the Uiſitatton 
belongs to the Queen-Dowager. 
The Caſe was argued by Pemberton, Rawlinſon, Powis 
and jekel in Maintenance of the Plea, upon the Reaſon 
and Authozity of Widdrington's Caſe, Appleford's Cale, 
and Exeter College Caſe, that the Founder, oz whom he 
appoints, is UGiſitoz eo nomine, and that the Courts of 
Law have nothing to do, and inſtanced in a Uiſitation 
on the Queen's Account by Bridgeman, when he was 
Keeper ; and Powis cited N. B. 42. 8 Ed. 3. 70. 8 All. 
29, 31. and among the Reco2ds in the Tower 1 Ed.; 
pars prima. 8 Membr. 8. there was a Uiſitation of this 
Hoſpital at the Jnſtance of the Queen by Commiſſion 
directed to the Judges, and ſeveral Perſons of Note 
" 5 


n 


| = iN | 5 U WII. 35 1 B. 


— e 


Ame, chat bbep Wodlp vine the Hoſpital, wich they 


{ſued from the Aluß to the Judges ol R. B. that they 
look into the Chatter ot Queen Eleanor und lk it ap⸗ 
pears that the Uiiration'Velongs' to he Queen, that 
then they pzoceev*nofurthet in the 


tur. co rum Domina 


is no Queen, there the'Uiſitation vevolves to the King, 
as in the Time ok Rich. 2. Anno 1377. there was a 


Conlon to vilit krom the Wing ; but it appeared by 


this Tommiſton, that ik there had been a Queen Dowa- 

ger o Conſort, it had not belonged to the King; eo 
quod Hoſpitium ict. in manus predict. &c. per _ 
tem. predic, Reginat yervenerit ; and Bridgeman mode 
Repote ok all tönt be bad done, to the Queen: 


Jt was argued! ccontra, by! Trevor Attorney General 


: Lene, &c, that the Queſtion is, if the Court of 


Chantery has Authozity to enquire of the Abules of this 
Polpital, and to have an Anſwer to the Auſes ſet fozth 
in the Bill; koz though the Patronage is ſettled in the 
Queens of England by the Charter of Foundation, there 
is not any Clauſe which - ſettles the Uiſitation, ſo that 

it is only by Conſequence and'Confftuction of Law, that 


thep ſay that the Queen is Uito? ; but he (aſd this isa 
Royal Foundation, and it being fo, unleſs an expeſs Of- 


ſito2 be appointed, the Right is in the Crown ; here the 


Patronage is reſerved to the Queens, but no Mention of 


the Viſitation, lo this is left to the Law; and as to 
the Qifitation by Bridgeman, in his Citation he poſifively 
aſſerts his Right to Vvifit as Chancellor; and in the 
Time ok Ed. 3. there is a Record which ſays that it 
belongs to the "Chantello? ratione officii, and the Reroꝛd 


does' not take Notice that there was no Queen at this 
Time; the Recowd was in Time 23 E. 3. The Bill here is to 


have an Account from the Baſtcr, and charges him » 

habe defrauded the Brothers, &c. of that which belo 

to them ; and if ft were no moze than a Bill of Diſco 

very, certainly it would be p2oper; fo2 if a Wfſrto? were 

appointed by the Queen, he cannot eramine upon Oath ; 

and therekoze ik it were a Bill only to inable 1 — 
ourt 


1 


did, and iiſpendev the Mater, and gave an Account: 182 
dk to the. Queen; Who afterwards atually depuven bim; 
he bought bis Airs in R. B. upon which 'a Superſedeas 


kings Bench, upon 
which che Rule” was; Ideo diam eſt, &c. quod ſequa- 
ina & concilio ejus; but where there 


. 7 1 
in 
4 


by OT” . 2. 9 
= 1 

4 ; 

{ * » 

* N 5 


% wo 
”” d |: , 
x : ! : ; N 
FR. * : TI" * a N 1 » * an, - y 
1 , Wr — nun — * v ot 7; — ? 
* a . N SD 5 r * —" ** ** 4 n * 
f ene r | — — 4 
N $ ©. <v a» * „ 5 
© B. 
” of $4 4 * Ws * q 
71 . ' : * 5 oe 4 8 1 
* 


Court.to. 2 —_ = r to — — But 


Oiſcovery ok what he hath received, that he map be ac: 
countable, whether pour Lozdſhip will make anp Uſiſita: 


tion in it 02 not ; and ik this. Plea ffand, we cannot 


come at it any where elle, aud therefoze ſuch a Bill is 
pꝛoper, where the Matter is determinable at Law; but 


and in 25 E. 3. J 
And by Vernon, Suppoſing the Court have not'Authozity 


to make a final Determination, pet the Complainants 
being intitled to a Share of the Rents and Pzofits by 


the Charter, and the Maſter being but one ok Four, 


and having received the Whole, he ought to anſwer if 
it were only in Over to our Redzeſs. in another Place; 


but we think we are very pꝛoper in this Court; fox it will 


not be ſaid, but that befoze 43 El. there have been Jnfoz- - 


tations in this Court, foz Milmanagement of Charity; 


that Statute makes particular Pꝛobiſion indeed, —4 
where a Uiſito2 is appointed, the Commiſſioners, that were 
to act under that Act, were not to intermeddle; but we 


inſift here, there is no ſpecial Aiſitoz appointed by the 
Founder; fo2 being appointed Patrons, doth not inker 


here fo? a Diſcovery of the Kents and Pyofits.. 


Pemberton ſaid, that the Queens being made Patrons, | 
they have the ſame Power as the Founder; and where 
the 1 3 4 deſcends to the Heir, he has the Power 
ok a Founder eo nomine as Patron, fo2 the Patronage 


dꝛalos all Things with it: As to Bridgeman's Rep. it be- 
gins, May it pleaſe your moſt excellent Majeſty, and (6 


it may begin to her Majeſty; and that Recoꝛd mentioned 
in the Time of Wo”: 2. is an . of the Retoꝛd ; 
tn the Time of Ed. 3. an. regni 2 


The Keeper: J bal not give any Opinion nom, but 
take it accozding to the Bi 


went the furtheſt that any Caſe went, that where once a 


W bath given en, no Cone can meddle . a 4 


we inſiſt the Chancellor is Viſitor de jure; and if: ſo, be 
may! execute that Power by Bill in this Ceurt, 02 other- 
wile: But at lealt this is in the Mature of a Bill of a 


we inſiſt upon it that there is no Ciſitoz appointed oy the 
Charter, that this is a Charter of Royal Foundation , 
and my Lord 8 0 Bridgeman. did aſſert his own Power, 

elleve there was a Queen in Being: 


they are Uiſitozs ; but however that be, we are properly 


op of Exeter's Caſe, which 
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webs and Planted, 


«Ar Nin _ at Weſtraiſter, an gaton u was bydiight 
koꝛ Boney received to the Ate of the Piaintiſf; 

upon the Evivence-it appeared to be Yoaey fecretiy depo» 
ficed dy the Ute, and a Note taken fo2-it in the Mame / 
of a third Perſon ; and after the Death of the Mile the 
Action was bzdught by the Þugbandz and in this Caſe 
it was p2oved; that the Mike ſaid; that ſhe had rereived 
the Monep depoſited, again; and an Exception was tauen 
that this is not Evivence;z noa allocatur ; fo} the Matter 
being tranſacted by the Life, und the Cale vepending 
* wen Tn" P * * the Wits lulu, 
— ence. 


| Kaigh and Hopper N 


Ar Guildhall: In an action upon the Caſe upon mu · 

tual Agreements the Evidence was a Note, in 
the Nature of a Bill of Parcels, to this Purpoſe ; Bought 

by Anne Knight of —— Hopper 100 Pieces of Muſlins at 
40s. per Piece, to be fetched away by 10 Pieces at a Time, 
and paid for as taken away: Firſt, Jt was held in this 
Caſe per Holt Chief Juſtice, that the Pieces being mark- 

ed and ſealed, the P2operty is altered immediately, and 
that they remained only as a Security foz the Boney. 
Secondly, That if they are not taken away upon Requeſt 
in a teaſonable Time, that the Party might have an 
Action fo2 his Money, but pet he map not ſell the Goods, 
Thirdly, Jt being objeaed, that inſomuch there was not 
any Pꝛomiſe to deliver the Goods, and the Plaintiff ha- 
bing counted upon ſuch a P2omiſe, that he had failed; 

it was anſwered, that the 3 . to pap 20 |, 

when 
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moe Food, fo he would not be reſponſible fo? it; 4 
the Queſtion was, ik koz the Food, after this Direction, 


"when 70 Pieces: were: taken wap, and fo. fox . 10 
Pieces; that this immlies a Piomiſe ta deliver them, the 


which ſeems-to be Keaſon ; but a -P2omiſe: was -pzoved 
to this A and * a nn was foz er 1 - 


$i 


' Gilbert and betete, x 


6 AT Guildhall : Upon. Evidence the Cale was, a 


Man had an HozxCe in an Inn, and came thith 
and directed, that the Jnnkeeper Qhould not'gibe him any 


given by the Innkeeper, to the Poze, he who bzought the 


Palle thither, ſhall be charged, oz not; and Holt Chief Ju. 


ſtice at firſt enclined, that this is a Diſcharge, and that 
the poꝛle [though he might be retained by the Jnnkeeper 
pet] is but in the Nature of a Diſtreſs ; and it being in 
the Cuſtody of the Innkeeper in his Inn, this is a Pound 
Covert, and the Hozſe ought to be afterwarys found and 


maintained at the Perfl.of the Jnnkeeper ; but after mu- 


tatà opinione, he direfted that this was not a Diſcharge, 


fo2 then any Jnnkeeper might be deceived, and it is the 
Leſlening of the Security of an Jnnkeeper, who may de- 
tain, and by the Cuſtom of London fell the de 


1 bis * 


1 , 
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2 Guitdhatr': In EjeSmahe- fd? 2 

I Loddon, it was gegen 

Pla nei,” that this was a _Weſing pe 4086. per 

Rent, / ald that che Custom oe the City 65 thn — 

bought to de Muarmaeg - given! koz che Space ok 
ent, where ide Yeſage is of itch # Kent; uud by the 


Space of a Qusettr of a Pear, whtre it is inder ſuͤch a 
Rent; and an antent l in Freheh waß pꝛede 


_ whieh luth Cuttom was tegilited z "the gee rm ws 


Caſtom gave the Patty ati Jiteret; oz 5 tled him 
to an Action, if he be ouſted within the Time, as in the 
common Caſes of Leaſes fo2 Years, oz at Till, with 


Agreement fo2 a Quarter's Warning ; if the Party de⸗ 


part without CUlarning, an Action of Debt does not lie 
fo2 the Rent, but an Aﬀion on the Caſe founded upon 


the Agreement; and though Holt Chief Juſtice laid, that 


he had heard that North Chief -Juſtice had ruled upon 
Evidence, that the Cuſtom gave an Intereſt; and ft was 


objeited, that if it did not give an Jntereſf, it was not 


of any Benefit to a Citizen, who ought to have a rea- 


ſonable Time to remove his Effects ; yet the Chief Ju- 
ſtice inclined econtra, and it was reſerved foz his Conſi« 


deration. 
Mitchel and Meeſe. 


8. T Guildhall : Upon plene adminiſtravit the Que- 


ſtion Was, if the Defendant ſhall be allowed the 


Payment of a Quarter's Rent accrued due within four 

oz five Days after the Death of the Jnteſtate, he having 

received all the Profit of the Land till within ſuch a 
ſmall Time; it was obje&ed, that this was not a Debt 
due pee vitæ of the Inteſtate; and therefoze it not 
being his Debt, it ought not to be allowed to be paid 
out of his Eſtate; on the other Side it was ſaid, that 
1t will be hard that an Executor oz Adminiſtrato? ſhall pay 
a Kent out of his own Eltate, when the Inteſtate, &c. 
OOo bar 


a K 
* * 7 * 
1 
3 * $ 4 
- 1 „ v 
, = * A 
4 — 
I : . 
1 


beat a 


ed, MW 
Mlowed 
to prove thi Cuſtem z; but the Queſt — * this 


\ 
1 


4 * : x 4 4 A. Fo . 3 14 * 1 8 
| | | — {#2 | 55 | ys | . 
V4 2 , 1 ; 1 9 *% 1 * 0 .F F 4 & «3 9 F | 
2 2 3 ; 8 | 


had received all the Pzofits, except fo: two oz thyee 
Days ; and Holt Chief Juſtice ſeemed to incline, that 
if this was a Term continuing alter the Death of the 
Inteſtate, that the Adminiſtrato2 ſhall be allowed fo2 the 
Rent; otherwiſe ik it be determined by bis Death; and 
in this Cale there wag, another QAueſtlon; koz the Action 
was bꝛougbt upon a Note, which was alſgned to J. 8. 
and this was objeſted upon the Trial; but per Curiam 
the Property of the Note in another may not nom be 
objected; otherwiſe if he had pleaded Non aſſumpſit; then 
tit was objefed, that this might be given in Evidence koz 
Pitigation ok Damages z but the Court owered the al. 
fignment of the Mote to the Defendant, and a Uerdice 
 fo2 the Sum compuled in the Note was given koz the 
e . OO +. 
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The King and the Biſhop of Cheſter, & 5 b 


(Tlrit. of Etroꝛ was bꝛought upon a Judgment in 
a Qu. Imp. in C. B. where the King declares 
that Q. El. was ſeiſed of the Advowſon of the 


the Father of one of the Defendants, - pzeſented upon the 


King by Uſurpation, and died; and that by the Demiſe 


of Car. 1. the Advowſon deſcended to Car. 2. and he 


- preſented Samwell, and ſo derived Title from him to 


the preſent King; that the Church is void by the Death 


ok Samways, and it belongs to the King to pzeſent, and 
the Defendants have diſturbed him, &c. the Biſhop 
claims nothing but as Owdinary ; the Defendant -Peirce 


comes and pleads quod bene & verum eſt, that King 


Char. 1. was ſeiſed modo & forma, and peeſented ; and 
after being lo ſeiſed, he by Letters Patents reciting the 
Gant of the Advowſon to Sir William Theekſtone in 
Fee, and that the Father of Peirce, by Ufurpation upon 
Sir William Theekſtone, pꝛeſented Metcalf ; and that af: - 


ter Sir William Theekſtone releaſed to Peirce and his 
Heirs, that Peirce died, and the Advowſon deſcended to 
the Defendant as his Son and Peir; and that the Church 


became void, and King Char. 2. pzeſented Samwell by 


Lapſe, who died, and ſo it belongs to the Defendant to 
pexſent, abſque hoc, that Car. 1. died ſeiſed of the ſaid 
: _Oooo2. _ Idvow- 


: "= Church of D. ut de uno groſſo, and preſented 
J. S. and died; and that this deſcended to King James, 
and that he being leiled and dead, this deſcended to King 
Charles I. who pꝛeſented Wickham; and that. after Peirce, 
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verba, 
ok the 


agreed between them, that Wickham ſhall remain in Pol⸗ 
 ſeſſſon, and that Sir William Theekſtone and his Heirs 


ſhall pꝛelent in fututo, and that Wickham would ture 
the King to grant his Letters Patents to this Eſſed; 
the Ring being willing that Sir William Theekſtone 
' ſhould have the Effet of this Agreement, and enjop the 
Advowſon accozding to the Intent of the Letters Patents 
ok Queen Eliz. anp Defect: oꝛ Defets non obſtant. with: 
out any Piejudice by his Pꝛeſentation of Wickham ; ul- 
terius igitur, &c. The King grants to Sir Will. Theek- 
ſtone the ſaid Avowlon in Fee, &c. and upon the Entry 
of theſe Letters Patents the Attorney General demurred, 
becauſe the Inducement to the Traverſe was|-inſuficient. 
The main Point of this Cale is, Jf the Letters 
Patents made 19 July, 14 Car. 1. be good oz not; 
and per Pemberton who argued foz the Plaintif in Er- 


ro, theſe Letters Patents are good in themſelves; 


but i they are not good in themſelves, they are good 
as. they ſtand upon the Pleadings; it was agreed in this 
Caſe on all Hands, that the Plea of the Defendant was 
good, till the Oyer of the Letters Patents, and the. 
Entry of them in hec verba, fo2 they have declared that 
King Char. 1. pꝛeſented Wickham, ſo they admit the Sei- 
ſin of Char. 1. but that after he granted. to Sir William 
Theekſtone in Fee, and derived a Title under him; and 
as- to the Pꝛeſentment ok Char, 2. of Samwell, this 
was by Lapſe; but the Letters Patents being entred 

1 2 | | in 
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* ** 8 


in hac verba, the Dbjection arifes, that the Letters Pi! 
tents are void, and fo the Advowſon remains in Char. r. 
and deſcends to the Ring that now i, and fo the Erg. 
verſe not well induced; ad they foztify their Objettion in 
this Manner; that it — at Char. 1. gppꝛebendel 
this Advowlon had paſſed 6 the Letters Patents 
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_ Queen Eliz. who granted this as Appendant, where ft 

woas in Goss. and. fo the was deceived, and her Gzant 

wy void; and this Gant being void, the Letters 1 Patents 

* of Char. 1. founded upon them are vofd alſo : 12 ſaid; 

WY — that this ſeemed 2 far fetchey Objection to make by 

; Letters Patents of Char. 1. void upon an Objetton in 160 
7 Letters Patents made 11 Eliz. which was moze than 104 
3 120 Pears ſince; and he ſaid, ft the Letters Patents of 


Queen Eliz. are void, the ſecond Letters Patents are 
not ; but they on the other Side koztifp their Objettfon 
with this Poſitfor, that where the Kfrig is decefveo in 
his Gzant, the Oꝛank is vold, the which he ſald he would 
not controvert, yet every Miſappehenſion of the King 
would not friuflvate his Grant ; it is objected that it i 
granted as Appendant, where "it was fn Goſs ; bat he 
ſaid- it is not in Gꝛoſs by any Thing which | appears in the 
Pleadings; fo2 though it is lad in the Count that the 
Queen was leiked as de uno Groſſo, [yet ſhe had genes 
it as appendant] this is not material, and the Court 
ought not to regard it, becauſe! it is Surplufage, and 
nugatoꝛp, and the Attorney does not rely upon it, bur 
proceeds and ſhews another Title ko: bis Majeſty' ſeil. 
I that the King pzeſentev Wilſon, and that after Char, r. 
+] preſented: Wickham; and he might have begun with either 
book them; and it would have been a good Title to the 
Ring, and he noed not to have reſozted' to the Seiſin of 
Queen Eliz. ko it ig not flluable oz traverſable ; fo2 the N 
King had a Title without it, the which if they could not - 
anſwer, they ought to lofe their Advoifon 48 it is lau 
that Surpltſage does not hurt him who pleads it, à for- 
tori it does not hurt bim againſt whom it is/ pleadey ;. 
and the Allegation ok the Attorney, that the Queen was 
ſeiſed ut de uno Groſſo not being traverſable 0? iſfugble,. 
he may do it without Danger, and the Defendant” has 
not any: Way to put this in Ettal; but the Attorney 
might have joined Illue unon the Dying: feifed of Ch. r. 
and lo the whole Matter would have come in _— 
an 
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and becauſe that he would not, and the Dekendant had 
not any Map to try this Matter, the Allegation is Sur: 
pluſage and nugatozp, of which the Court ought not to 
take Notice, and by which the Defendants ſhall not be 
pꝛejudiced oz eſtopped, and foz this he cited 11 H. 4. 39. 
Sir John Arundel's Caſe in a-Formedon, where though 
he counted upon a Gitt by Fine, pet this was held not 
traverſable, becauſe Surpluſage, of which the Court 
ought not to take Notice, 14 Hen. 4. 31, 32. 1 Rep. 42, 
but it is objected, that they have confeſſed the Sefſin of 
the Queen ut de uno Groſſo ; he anſwered, that they 
Have not confeſſed it, they have confefled the Seiſin in 
Car. 1. but this is not a Confeſſion that it was in the 
ticen; they ought to confeſs the Seiſin of Car. 1. be⸗ 
cauſe they claim under him ; and it does not appear upon 
the Recod, that the Queen was leiſed of it as appen- 
vant, and ſo no Szound fo2 the Court to conclude it to 
be appendant ; and Car. 1. was ſeiſed of it in Gzoſs, fo? 
the Manoꝛ never was in him, and the Court ought not 
to conclude it to be appendant without plain and certain 
Evidence: But Secondly, Though it was in G2ols, and 


not appendant in the Queen, yet the Gzant by the Let. 


ters Patents of Car. 1. to Sir William Theekſtone is 
good; fo2 there was no falſe Suggeſtion of the Party 
to fruſtrate the Gzant, but the King has miſtaken the 
Law ; the King is truly infouned by the Recital in the 
Letters Patents of all that the Queen had granted; 
and upon this he ratified all which paſſed ; but it is not 
ſaid that the Church paſſed in particular, but only that 
the King had granted the Mano2 with all the Advowſons 
appendant ; and if the Advowſon was appendant this 
paſſes ; and if the King infers that this paſſes, where it 
does not paſs, this was his own Collef#fon, and not the 
Miſinkozmation of the Party; and the Letters Patents 
recite further, that the King had pzeſented Wickbam, and 
that Sir William Theekſtone, to recover his Right, had 
_ brought a Quare Impedit, and that there was an Agree⸗ 
ment between Wickham and Theekſtone, that Wickham 
ſhould continue Jncumbent, and that he ſhould pꝛocure a 
Gzant from King Char. 1. by which the Advowſon chall 
remain to Sir William Theekſtone and his Heirs, as the 
King was inkozmed by Wickham ; ſo that all this Sug- 
geſtion comes on the Part of Wickham ; and upon "oh 
n 
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the ming by Letters Patents tecitfiig/ allthis; and de⸗ 


klaring that be is veſiroug that his Pteſentnment of Wick- 


ham ſhould: nut hurt Sir William Theekſtone, he grants 


to bim the Advowlon in Fee; and kurther, that he and 
bis Peirs wall hold and enzop if, aliquo defectu vel ali- 


quibus defeckibus in the Letters oe (Queen Eliz. non ob. 


ſtant. if this Claule had been ſubtantive ok it telt, it 


is admitten, that the Advowlon would paſs by it ; and 


tbe Obſettton that the King is miſtaken, would not pre- 
vent the Paſſing, it being his own Collection; fo2 tho' 


he thought that the advowlon paſſed by the Letters Pa⸗ 


tents ok the Queen when they did not pals, pet this not 
being a falſe Suggeſtion ol the Party, but the King's Mil⸗ 
miſton of the Law, this would not avold the Letters Pa⸗ 

tents, 6 Rep. 55. the Recital in this Cale is the Jnfoz- 
mation ok Sir William Theekſtone, but all after is the 
Jnfozmation of Wickham, and it is true; alſo this is mote 
ſtrong than in the Cale of the Lom Chandos, fo! the 


 Gzant there is voluntary; but here upon a Compoſitton ; 


in which Sir William Theekſtone vefiſted from the Reco- 
very of his Right, and permitted one to enjoy the Li⸗ 


ving, who was pzeſented by the King without Night; 


the King here intended to grant it aliquo defectu in the 


Letters Patents of the Queen non obſtant. ſo that his 
Agntent being to grant it, his Gzant ſhall not be avoided by a 


ſtrained Conſtruction ; 8 Rep. 66. and ſo, firſt, the Court 


ought not to take Notice of the Allegation as de uno groſ- 


ſo, it not being material, iſſuable, o; traverſable, but Sur- 
pluſage and nugatozp : Secondly, It they might take No- 


tite ok it, and that Car. 1. was deceived, yet there was na 


falle Suggeſtion of the Party, but the Miſpziſion was 
the King's in his own Collefton ; and it would be dan- 
gerous -after an Enjoyment above 120 Pears under thoſe 
Letters Patents, to admit a ſuppoſed Wiſpziſion upon 
luch an Allegation ; the which the Attorney would not 


dzaw in Jfſue, but declined it, and would not rely upon 


it fo2 his Majeſty, and therefoze no Meight ought to 


be laid upon it, but it ought to be, as if it had not 


been alledged ; and therefoze he pzaped that the Judgment 
be given koꝛ his Clients. 


On 


in C. B. be reverſed, and that Judgment in this Court 
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15 che, aud are but na Conürmation oł them, and are 
not independent ptotbamſetirs,, (but the Right ſuppoſed 
ta be in 81 illiam ! 

Letters 
Letters 


or 43. Hob 323. and the Letters atents br 


lenge of the Party þinaſelf, will anoid the King's Gant. 
56 Rep. 55, 19 Rep. 101. And the Recital is falſe, be. 
cauſe Sir William Theekſtone claims virtute Literarum 
Patentium, , here nothing paſſed, therefoze it ought te 
be colores. Aud, though it is not laid, that the adwowlon 
wag granted, but only that be elaimed.z vet where a 
Claim is the Foundation of -a Gunt, the Claim ought 
to babe a Gerity in Lam fo2 its Foundatton, ka every 
Claim augbt to be intended a legal Claim, 11 Rep. 89, 


85 Seeondly, The - Huggeltion is kalte, which is that 
ar. 1. peſented Wilſon by Lapſe, where King James 
pzelented him; and though the other Part be true, yet if 


there are (ſeveral Conſiderations of the King's: Gant, and 


one is falſe, this vitiates the whole Gant, Roll's Prero- 


gative 189. Hob. 226. Lane. rod, N. B. 58; 1 Cr. 191. 
21 Ed. 3. 59, 3 Leon. 229. but it is fatd, that there is 
no falſe Suggeſtten on the Part of Str Wüliam Theek- 
ſtone ; but if there is any, it is 6y Wickham z but be the 
falſe Su uggeſtion ex parte Wickham, m of any other, if 
it be. falle the Gzane is void ; fox whert the King is de⸗ 
ceined, this is the Caufe of avoiding his Gzant, and it 
is not ta be regarded, if it came by the falſe Sogge- 


ſtion of the Party, o of a Stranger; Hob. 223. 2 


Rep. 9. but ſap they, admitting that it be not a Gzant fo? the 


falſe Suggeſtion, yet it may enure as a Confirmation; 


he admitted, that if it be an independent G2ant, that it 
2 - would 


e 


40 in her Hiant, and the Letters Matent war 
een being vold, thoſe of Car. 1. ate gepunded ug. 


„is the Gzound! of [theſe 

Jatentg, and this [Right is recited in theſe 
tents; and it is faiſe of the Party's:own Wi 

Knowlenge and a Matter of Fat falſe in the Know. 
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would paſs the Advowſon ; but it cannot be ſo undet⸗ 


flood, fo2 it is grounded upon the Recitals, and con⸗ 

neted and coupled with the pꝛecedent Sentences, Nos 
1gitur, &c. which is not the Beginning of an indepen⸗ 
dent Sentence ; It was alſo inſiffed that there is a Ua- 
riance between their Title in the Pleadings, and Letters 
Patents, koz they intitle ' themſelves by a Gant by Let- 
ters Patents to Sir William Theekſtone, : where the 

Letters Patents were made to William Theekſtone, 
Eſqʒ the which cannot be the ſame Perſon, ſo they have 

not truly intitled themſelves ; but there is a Uariance 
between their Title in the Pleadings, and the Letters 


Patents, fo2 William Theekſtone, Eſq; and Sir William 
Theekſtone cannot be the ſame Perſon ; and fo? this he 


cited 21 Ed. 4. 72. Stile 153. 2 Inſt. 594. 7 Hen. 4. 7. 
r tt 555 Fl 
Holt Chief Juſtice ſeemed to think that they have gi⸗ 
ven the King an Advantage, by granting Oyer of the 


Letters Patents, which they need not; fo2 the King 


may not traverſe the Inducement to a Traverſe, moze 
than a Subject; and though it is (atd in the old Books, 
that the King may traverſe the Inducement, this is to 
be underſfood upon an Office found, fo2 heretofoze the 
Subject could not traverſe the King's Title found by Df: 
fice, without inducing his Traverſe with a Title on his 
Part, in which Cale the King might traverſe the Induce⸗ 
ment ok the Subject's Title, but in no other, and ſo 
are the Books to be underſtood; but if the Traverſe be 
ill, there the King may traverſe the Inducement, and ſo 
may a Subject ; and Holt Chief Juſtice did not appꝛobe 
the Traverſe in this Caſe, but ſaid, that the better Tra- 
\ berſe had been, abſque hoc, that Car. 1. preſentavit Wick- 

ham ; fo2 they have anſwered the Oying ſeiſed by plead- 
ing the Gzant ; and in the Caſe of a Quare Impedit, the 


Seilin is not traverſable, but the Pzeſentment ; alſo he 


was not ſatisfied but that they might have traverſed the 
Seiſin of the Queen [the which Pemberton ſeemed to 
denp, becauſe. they would leave the Titles of Car. 1 & 2. 
without Anſwer] but he was of Opinion, that it hay 

been ſurer to have taken the Seiſin of the Queen by Pꝛo⸗ 
teſtation, [to which Pemberton laid that this: would not 


do, fo2 they could not have taken the Title by Pzoteſta- 


tion] fo2 he is not ſatisfied but they are concluded to 
| : Pp pP ſap, 
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Jay, that the Queen was not ſeiſed de uno groſſo ab this 


Tate is upon the Plendings; Curia advilare vult. 
- Afterwards in Hillary Term, 9 Will. 3. the Judges 
gave their Opinions, ſcil. Juſtice Eyres und Turton that 
the Jupgment be affirmed ; Holt Chief Juſtice, and Jy. 


Juſtice Eyres and Turton ſaid, That if there had been 
no Protulit o Oyer of the Letters Patents, as there 
need not have been, the Plea of the Defendant had been 
good, 3 Cr. 217. fo} the Defenvant having alledged that 


Car. 1. was ſeiſed and granted to Sir William Theek- 


Rone, the Traverſe of the Dying ſeiſed of Car. 1. hay 
been good: But upon the Pleading, it ought to be in: 
tended that Queen Eliz. was ſeiſed in Gzols, becauſe it 
is ſo ſhewn in the Count, and not denied on the other 


Side, and therefoze it ſhall be taken as admitted, and not 


only admitted, but confeſſed by a Bene & verum elf, &c. 
and it ought to be intended to be in Szols befoze the 
O2ant to the Earl of Warwick, -otherwiſe it had paſſed to 

him; and to ſuppoſe it to be appendant is .againſt the 
Confeffion upon the Recozd ; and if it did not paſs by 
the Gzant of Queen Eliz. it could dot paſs by the Let- 
ters Patents of Car. 1. fd2 conſider it as utſhered in 


with all theſe Recitals, the Intent is certainly, that he 


hall have the ſame Eſtate as the Earl of Warwick had 


_ by the Letters Patents of Queen Eliz. and it cannot 


be taken to be a (ubſantive Clatiſe becauſe of lgitur, 
which is a relative Mozd, 2 Br. 132. and if it be a ſub- 
ſfantive Clauſe all the Recitals will be vain and inſignſft: 
cant, and the Szant might as well commence there; 
but they ſaid that the Uarfance between the Pleading 


ond the Letters Patents is irreconcilable, fo2 tunc Ar- 


migero & poſtea Militi cannot be intended to be the 
ſame Perſon, fo2 tunc cannot have Relation to any Time, 
but of the Letters Patents; and a Man cannot be Knt. 
and Eſq; at the ſame Time, fo2 the Name ok Eſq; is 


- » Dzowned, and he ought to be named Knt.. 7 Hen. 4. 7. 
14 Hen. 6. 15. 8 Edw. 4. 23. a. 4 Hen. 6. 1. Br. Grants 
50. 2 Inſt. 594. Hutton 47, Lite, 181, 223. and Ent. 


cannot be omitted in any Suit oz Gxnt, 2 Rolls, Abr. 
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_ Juſtice Rokeby ſaid, That he would not/diſpute many 
Things which bad been urged, and agreed that they 
dught to be watehkul to pzeſerve the Rights ok the 
Ctown; and that when it appears judictally that the 
King is deceived by the falſe Recital 02 Biſinfozmation 
_ of the Party, the Szant is void ;/ but the ſingle Que- 
ſtion he made was, ik the Ozant ok Car. 1. be ſufficient, 
und he held that it was ; and though it be objefed that 
Car. 1. was deceived, becauſe: de was fnfozmed that the 
_Advowſon was appendant and not in Gzoſg, and now it 
is apparent that it is in G2ols ; he ſaid that the King's 
_ "Gant ought to be taken- in ſuch a Senſe as-is agreeable 
do his Þonour, 6 Rep. Sir John Molyn's Caſe, and the 
leveral Recitals, Confirmations, Declarations, and the 
laſt Gzant in theſe Letters Patents being compared to- 
gether, it is plain that the King took it to be a Defex 
in the Gzant to the Earl ok Warwick, and that he would 
_"-Cupply it; koz the King intended firſt to remobe the 
Wrong which be had done by his Pꝛeſentation; ſecond- 
PE he intended to make a Ozant to Sir William Theek- 
ſtone, otherwiſe a Confirmation would have. been ſuffi: 
cient, and ex uberiori gratia would not have been neceſ- 
fary; and the Letters Patents are dawn with great Cau- 
tion and Circumſpettion to ſhew the Intent ok the King; 
and as to the Objeſtion of Uariance between the Plead- 
ing and the Letters Patents, tune Armigero & poſtea 
Militi, he (aid nothing appears, that they were two Per⸗ 
ſons ; and though the Addition is changed, the Perſon 
is not changed, but it rather is a Confirmation that ft 
is one Perſon ; and as to the. Cale of Ewer and Strick- 
land, Latch, 161.. the Addition there is but an accumula- 
tive Reaſon, and not the main Reaſon, — - 
Holt Chief Juſtice ſaid, That he differed from the 
Judgment given in C. B. foz the Advowſon was there ta- 
ken to be in G2zols when the Gzant was made to the 
Earl of Warwick; and by this King Car. 1. was de⸗ 
_ ceived, who had no Intent to make a Szant, but to re- 
ſtoze the Wrong done by Wickbam ; and he ſaid. he did 
not agree that it is admitted to be in G2oſs, when the 
Gzant was made to the Earl of Warwick; and it does 
not appear in the Pleadings; but if it did appear Co, pet 
that the Gzant of Car. 1. is good; firſt, Jt is ſhewn 
that Queen Eliz. was ſeiſed of this Advowſon in Gols, 
EE. 12 Feb. 


"Tem. ; Mich. 8 Will 43. I. * 


"72 Feb. in the twelfth Vent ot der Reign, od thar de 
then preſented: Tims 


prout by the Jntollitent ok the 
n remaining upon Record; &c. and from ; 
Stn of the. A '@ Title is derived t 5 


0 Car. T, 
and though: it is ſusgench ut! ſopra, and ft is ad. 
ET at ſupra, ee 


ret it' is not domittes that Ogecen Eliz. 
was ben in Fed. in ide wurd Nice of ber Re lg, 
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e Pen 
tation Matter of Banp, and atter of 
Recoz ; but this — of the 1 4 ts not 
good without producing the Letters Patents; and as 
io the Gant ftom Car. 1. the Defendant could not 
2 it in any other Winner, and it is well pleaded with- 
out any Reference ts the Oxent of Queen Eliz. and it 
need not be aberred that it was appendant, foz upon 
Oyer everp Thing ſhall be intenden to make the Gꝛant 
good, if nothing appears to the contrary, 2 Cr. 679. 
and there was no need fo2 the Oefettharrt to iy that it 
= appendant at the Time of the Gant to bed Earl of 
Warwick, hen de Was not menttoned before, i 


might be appendant then, and in ws alter: Fare | 


4 


Undlified Intention, 
only a mr ent; every Mano seit 


IN 


— 


„ A. 


if the Avvowſon way no | oppendant f 1 the a bf te 
Gant of Queen Elz. pet that it e Gan ot 
Car. 1. though it is objetted vy m/ Brother Augen 7 

the Wing is detelved, ond that 'rheee ure vibetlt kalte 
Suggeſtions ; it is not agczeſten in The Aeettend, thic 
the Ayvowſon was appendant, oh hilt it pafles by the 
Letters Patents ot Queen Eli. and thong 


es th 
that he claimed; this does not fiwpont a You! Cidif; by 


ſuppoſe a Man celnims an Advowſvn dy a Voir Pa 
and tht King having pelented, apo, won't remöde 
Cierk, and I will pus you in qutet Poſſeſſion 417. 
ture, the which ſeems. to de the Intent dete; ko; 
durſt not venture upon the Ring's' Sitte, and 
the Intent of the Letters Patente wen bo be to this 
fame Purpoſe 5 but it is 6bjected thut he HAtght 6 Quare 
Impedit ta recouer ſuath donativnen's this böses tos fr 
pip char it ts bis, but is is only Aleetzes Es be fo 5 
Deſerſption in the Writ'z but avihittiont in the 
o Car. 1. that tht Ozant "of Queen EI. 60 1 
vold, pet He aid thut de futuro Sis Winach 


5 


* 
BY and his Þtirs tall dave the A9vowolon; f oe Ain 

does nod flop at bis Uſiepatidn'; then he abmtted i 
would be void ; but he pꝛoceedg, chat 
Defea'of the Queeh's Gent, ik it was not a 
tie, he would male it one ; and the Wing s Letters 
tents baue been creed furthet than tis; 40 he 
King imended only to confirm, yet his LES 


ma is a very is oh Cas : wa 
King thought that the Letcer 

feffive, and his Intention therefoze —＋ 
lon; but ſays my Brother Turton, thi Ringes — 10 1 
ſeil. acco ming to the Letters nt] 
I ſay a legal — 1 is nor neteflatÞ 25 
and Services, and 4 Pins far Gramt and Render: 
Services, deftroys the Mano, pet it fefftafiis d 
in Reputation, 6 "Rep. 65. (0 M little Ching Win 

appendancy: A Bart (eiſey of a Mans to-Bhieh an 40: 
vowſon is append, mojdgages is i Fee; with iff &f- 
teption of the Fvvowlon, and tho Wege i röped; - this 
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is a Gzound to make it appendant in Reputation; though 
it cannot be appendant again in Law; and. ſo in this 


Caſe it map be appendant in Reputation, and it may 
paſs by the Meaning of: the Letters Patents, fo2 there 


are the Clows Advowſons, which ſhews that the Inten 


tion was that it Could. paſs ; and to juſtify this he (aid, 
that it appears by Cokes Entries 477. in Title Quare 
Impedit, that this Advowſon was appendant; fo: Digby 
who was then Tenant in Tail of this Manoꝛ was at- 
tainted of Treaſon bekoze the Church became vold; and 
where Tenant in Tail of a Panoz, to which an Advow- 
ſon is appendant commits Treaſon,” and an Avoldance is 
befoze the Attainder, and after: he is attainted ; this 
makes the Advowſon- appendant again, foz the Eſtate- 
_ tail is merged ; ſo Tenant fo2 Life of a Manoz to which 
an Advowſon is appendant, and he in Reverſion'uſurps, 
though the Advowſon be in Sꝛols, during the Life of 
Tenant fo2 Life, it is appendant again after his Death; 


Hob. 223. and ſo though it was in G2ols, pet it might 


be appendant again, and therefoze the trueſt Map to try 
the Merits of the Cauſe had been to traverſe the Dying 
_ Ceiſed of Car. 1. and not to lay Traps and Snares to 
And as to the Objection, that the King pzeſented Wil- 
| ſon pleno jure, which is a Miſtake; yet he ſaid, tho? there 
be a Miſtake, notwithſtanding if the Intent of the King 
was to make the Gzant. non. obſtant. the Miſtake, it 


would be good and here there was ſuch Intent to giant 


non obſtant. this Miſtake, and to determine a Contro- 
| bverſy; and if he had it not as a Gzant, Sir William 
I beekſtone would be in a wozſe Caſe than he was befoze, 


kor the Weaning was, if Sir William Theekſtone had a ññ 


Right, he ſhall hold it ; if he had not a Right, the King 
would give it him; fo2 ſays Sir William Theekſtone, J 
will not leave my Right under the Earl of Warwick, 
and yet J will have the Gzant of the King; and ik this 
be not ſo, Sir William Theekſtone made a ſoxry Bargain, 
fo2 he could not have been wozſe ik he had miſcarried in 
bis Quare Impedit, but he might have recovered z and 
_therefoze this being a Compoſitton, it ought to be taken 
fo2 the King's Honour, and not to entangle a Man; 
alſo there is a good Conſideration fo2 the King to grant, 


though Sir William Theekſtone had not a Right, fo 
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void Letters Patents lurrendzed, are pet a good Conſe. | 


deratton, 1 Rep. Alton- Woods Caſe; 6 Rep. 55, becauſe 
of the Intention, fo'that every Deceit o2 Biftake in ]Pa- 
—＋ — vitiate them. 1 Rolls 32. 2 Rolls 60. Dick 


And he ſad, that Letters Patents ſhall never be aduib⸗ 


ed upon Oyer, fo2 by adubging the Gzant of Car. 1. voib; 


_ it would not only determine that, but alſo the Szant of 


Queen Eliz. the which is not before the Court ; fo2 tho' 
it is recited, pet it is not befoze the Court; and this ne⸗ 
ver was done in any Caſe, where the Letters Patents 
are not in Court; and though they be not recited, pet 


the Letters Patents of the Queen might have TWows 
which would paſs an Advowſon in G2oſs; as if the 


CUowds had been aut exiſtentia ei Feoda, ant thefe Mozds 
may be in, and the advowlon in G2oſs might paſs, 1 Mod. 
195. The King verC. Francis Clerk, where the Ring grants 


the Manoz, with the Appurtenances, and the Advowſon 
by Name, which lately did belong to the Archbiſhop of 


Canterbury, and to the Abbot, &c. and the Archbiſhop 
never had it, though it was ſo recited, yet the King's 


Gzant was adjudged good; fo2 the Intention of the Ring. 
is plain, and there cannot be moe compzehenfive Cops 
than in this Patent; but it is objtcted by my Brother 
Turton that the general TUo2zds of the Patent ſhould de 


conſtrued with Relation to the Recitals, which is (0 
ſometimes, as when the King deſigns a Þ2ofit to bim- 
ſelf, as in a Gant of concealed Lands, and not to di⸗ 
miniſh his Revenue ; but if there are Wows to ſhe his 


Intent, non obſtant. that they are not concealed, there 
the Patent would be good, Hardr. 231. therefo2e he con⸗ 


cluded this Point, that the Sꝛant of Car. 1. was good ; 
Firſt, "Becauſe the Patent of Queen Eliz. was not befoze 


the Court. Secondly, Ik it appeared to be in Goſs 


when the Gꝛaut was made to the Earl of Warwick, pet 
the Advowſon paſfed by the Patent of King Car. . 

As to the Uariance between the Pleadings and the 
Letters Patents, he ſald he thought it an unlucky Slip, 


and tending nothing to the Merits of the Caule, but tt 


comes out of the Youth of the Parties; and he can- 
not take by a Gꝛant made Willielmo Theekſtone tunc 
armigero being poſtea militi, fo non conſtat de perſona 
in the Gzant, and the Name of Eſq; is ſwallowed * 
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the Name ot Anigbt; but it may be -objected,; that a 
Name of Dignity map be ſuppoꝛted by Reputation, ag 


the eldeſt Son of an Earl or Marqueſs; but this map be 


good becauſe there is a Foundation, fo2*in- Heraldry they 
have a Pyecedence, which is a GO2ound to acquire ſuch 
Title ; and the old Conveyancers would: not fo file 
foe in this Caſe non conſtat de perſona in the Letterg 


Patents, and to Lay fo in the Plea is not ſufficient, = 


The Judgment was affirmed. 
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2. IN Aſſault, Battery, and kalſe Impzilonment, the 
I Plaintiff counted of a Detainer, quouſque he pan 
10 8. the Defendant juſtifies' under a Command. ok the 
Court of Conſcience in London, and pleads that the 


Plaintiff was ſummoned to appear 1 Nov. and that the 
Pꝛoceſs was continued till the 3oth of Nov. and that then 
there was an Dyder to take him, and carry bim to the 


Counter, and that he virtute ordinis prædict. arreſted him 


and detained him till he pald 11 s. and 10 d. Jt was ob- 


jected, Firſt, That the Summons is 1 Novemb. and no 
Continuance of it ſhewn till 30 Novemb. and therefore 


no Gzound fo2 the O2der of 30 Novemb. to: take him; 


non allocatur ; fo2 they might upon Default-of Appearance 
oder him to appear at another Dap; and this is the 
_uſual Continuance in all Courts there. Secondly, The 


Der was pleaded to be to detain him, till he had paid, 


Where it ought to be to carry him to the Counter, and 


not to detain him till Payment. Thirdly, The Action 


fs, that he detained him till he pald 10 s. and he juſtifies 


_—_ 8, that be took him, and that he paid 11 s. and 
10 d. 


Objection it was laid, that he detained him virtute Ordi- 
nis prædict. and therefoze it ſhail be intended to be in the 
Counter; and as to the third Objection, the Quouſque is 
244 and in this Cale it ſuffices if be can 
ju 


4 


foze that he carried him to the Counter; fo the 
Juſtification contains a greater Sum, than that which 
is mentioned in the Count, and therefoze it is not a Julſti- 

- fication ok the Jmpziſonment alledged; to the ſecond 


the Impiiſonment 3 the which he may do, if it — 
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5 Chancellor's Court fo; keeping a Tavern; it was laid, that 
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fo? 10 8. 02 11 s. and 10 d. fo) the Sum is not mate- 
rial ; and per Holt Chief Juſtice, if the Plaintiff would 
take Advantage, he ought to chew, that he had paid the 
10 8. and that the Plaintiff after detained him, koz other- 


wile the Quouſqse is but in Aggravatian of Damages, 


and ought not to be anſwered, Moor 704, 705, alls tho 


it (ould be a Uariance, the Concluſion que eſt eadeni 


tranſgreſſio aids it, 3. Cr. 667. 2 Sand. 5. Sid. 462. Cuxia 
adviſare vult, 1 Roll, 265. d Caſe. in Point as to the 
Impziſonment-; but as to the Detainer it ſeems ill, fo? 
he ought to have carried him to the Counter, and Pay- 
ment to the Officer o Sheriff would. not be good ;_ un⸗ 
leſs upon a Fi. fa. and then Payment to the Sheriff 
won 0 win 7 Bit fe 


The Univerſity of Cambridge and Price. 


s o 


1 P ON a Potion fo2 a Probibition to the Univer- 
A A fity of Cambridge, in a Suit there in the Vice. 


the Charter of the Univerſity [tho it be enacted, it is not 
confirmed] and it does not extend to ſue there, fo2 the Pe⸗ 
nalty of an Ad of Parliament; but this Suit ought to be in 


the King's Courts, and a Recovery oꝛ Judgment there is 


not pleadable in Bar in the Courts here. 


| After in Hill. Term, 9 Will. 3. there having been a 
Prohibition granted to the Univerſity, in a Pzoceeding a- 


gainſt Price foꝛ keeping a Tavern, and a Prohibition ere- 


cuted ; it was now moved fo2 a Superſedeas to the Prohi- 
bition, 02 a Conſultation; but the Court laid, that they 
ought to declare, and plead their Pzivilege, as was 
done in Fletcher's Caſe in the Exchequer ; fo2 it being a 
Caſe not pet reſolved, they would have theit Pꝛivulege 
ſhewn; but when it has been pleaded, then they would 
take Notice ok it upon a Motion; and.-it being ſaid, 


— 
7 


that they bad not declared. the Court dul, that thes 
ought to appear, and demand a Declaration; and the 


Rule was given, that they declate in a Week, 
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Reſpaſs ko; entring his Cloſe, and cutting and 
carrying away his Cozn ; upon Not guilty plead. 
ed, the Defendant is found guilty of all the Treſpaſs, 


but carrying away the Cozn, and as to this he is found 


Not guilty ; and it was moved to have full Cofts, be: 


cauſe” otherwiſe a Man might come and deſtroy Fruit: 


Swow, and went into the Kitchen, and expoſtulated 


Trees and Flowers in a Garden, and do Damage to a 
great Ualue; yet upon Treſpaſs bꝛought, the Defendant 
would not inſiſt upon any Right, but plead Not guilty, 


and the Plaintiff ſhall have Coſts only accozding to the | 


Damage; and the Act did not intend luch wilful Tref- 
paſſes, but only caſual Treſpaſſes, as the Kiding over a 


_ Cloſe in Hunting, &. and ſeveral Caſes were cited, 


wherein ſuch deſigned and voluntary Treſpaſſes, though 
nothing be carried away, pet full Coſts were given; but 

notwithſtanding all that was ſaid, the Court ſeemed 
ſirongly to incline econtra ; and adviſare vult ; but the 
Court agreed, that if he had carried it away, tho' not ont 


of the n. full Coſts ſhould have been given. 


Keat's Caſe. 


3. H ERE were two Indictments p2eferred a : 


Keat, the one fo: Murder at Common Law, 
the other upon the Statute of Stabbing ; and upon theſe 


Indictments two ſpecial Uerdicts were found to the ſame 
Effect, ſcil. they found, that Keat was a Gentleman, and 
that Wells the Party killed was his Servant, ſcil. his 


Gardiner, and that Keat having an Intent to turn him 
away, ſent to Wells to bzing his Rep, Wells being then 
in the Kitchen; and it was ſatd to Keat that Wells re- 


fuſed to bing the Key, upon which Keat fetched his 


with Wells; and Wells ſaid to him, that he might have 
the Key if he would ; and then Keat ſtruck Wells with 
his Swozd, and Wells having a Sneed in his Hand, 
ſiruck at Keat with the Sneed; but the Sneed caught 


in the Spit rack, and did not hurt Keat ; and after this 


— Wells 


Term. "Mie: 8 Will 3: 1 * 


Wells followed Keat | from the Chimney. towards. the 
Kitchen Doo, and punched him with the Oneed ſeve- 
ral Times, and then Keat thwſt him with his Sword 
and killen him; this Caſe was argued upon theſe two 


ſpecial Gerdicts found befoze Hole Chief Juſtice, and two 
Queſttons were made. 


Firſt, If it be Murder oz MBanftaughter at Common 
Law, Secondly If not Murder at Common Law, if 
it be Handaughter. within the Statute of Stabbing, and 
by this the Party tolled ot his Clergy : It was obje&- 

„that the Gerdict had not aſcertained the Fact, but 
E it might be intended that the Striking by Wells 
- and by Keat was all at the ſame Time, and that the 

Court ought to take it, as it is found, and not to intend. 
the one Way oz the other, and here no Puozity of Fact 
is alledged; but Holt Chief Juſtice ſaid, that the Rela- 
tion of the Matter found by the Uerdi# is certain e- 
nough, as it happen d and ſucceeded the one Part to the 
other, in Point of Law; but if the Uerdict had not al⸗ 
certained it ſufficiently, that then koz this Jmperfection, 
a Venire facias de novo ought to iſſue, and a new Trial 
and Gerdick ought to be had, fo2 there cannot be an A⸗ 

mendment ok - a ſpecial Uerdiit found of a Felony; and 
as to the Point in Law, Holt Chief Juſtice was clear, 
that this was Murder at Common Law, and the Denial 
ok the Key no ſufficient Pzovocation to-extenuate this Act 
to Banllaughter ; and he ſaid, that where the Law ad. 
judges an Act to be Murder, this is koz the Cruelty ot 
the Fact ; and though after this Wells punched him, yet 
there not "being a juſt Cauſe fo2 the firſt Stroke, if he 
had killed him at the firſt Stroke, it would have been 
Murder, and lo it would though the other punched him, 
and then he is killed ; and he ſaid, that ik a Man aſſaule 
another, and the other turn again and beat him who made 
the firſt Aſſault, ſo that he is fo2ced to the Wall, and 
there kills the other in his own Defence, pet it is Mur⸗ 
der; and he Cad, that ik the Servant had not been 
killed, but had ſurvived this Quarrel, and had bꝛought 
an Action of Treſpaſs againſt. his Maſter fo2 the Beat- 
ing, would the Denial of the Kep in this Caſe have 
2 a good Juſtification fo? ſtriking him with his Swoꝛzd 
in ſuch a Wenner; : quaſi diceret non; and he cited the 


29000 2 Caſe 
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Cale i Keihng 69. Grey's Caſe, where 4 Smith rut 


hts Appꝛentice with a Bar at Jrow, and it was adjadgey 
Murder; fox though Parents and Matters have a Power 
of Coꝛzrection, this ought to be with ſuch fitting Ynftrey: 
ments, which are pꝛopet fo2 Copreſtion ; but ik they coz. 
rect with a Swoꝛd, Club, oz other ſuch Inſtrument, from 
which Death might pꝛabablp enſue, this would be Mur⸗ 
der; and as to Turner's Caſe who killed his Foot-Boy 
with a Clog; this was ſuch a light thin Thing, that when 
it was pꝛoduced, ft was a Monder to every one, that 
ſuch a Piſadventure could enſue from do flight a Cauſe : 
But as to the other Point, if it be within the Statute of 
Stabbing, he thought that it was not, and he took it 
clearly, that a Sneed was a Weapon drawn within the 
Meaning of this Statute; and he queſtioned Byart's Caſe, 
jones 340. and took the Meaning of the Mozos in the 
Statute, ſcil. that hath not then firſt ſtricken the Party 
which ſhall ſo ſtab, or thruſt, not to be underſtood of 
the firſt Stroke given, but of the killing of another, 
before that the Party killed had ſtruck omnino ; fo? the 
Intent of the Statute was to pzevent ſuddain Stab: 
bing [uſed by the Scots] befoze that a Man had an Op. 


poztunity ko: his Defence ; but where he might defend 


and make Reſiſfance by Striking, this is not within 

the Statute ; but no Judgment was given, becauſe that 
Jaſtice Rokeby was not ſatisfied with the Finding of the 

r 2 5H oo SS 2: 
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The King and. Bernard. 


N Indictment ton not taking the Oath'o of u Cott- 
ſtable being dulp elected by” the Mapa, Alder: 
men, and Coꝛpoꝛation of. Southampton; an Exception 
was taken, becauſe it is not chewn, how they had a 
Power to ele#' a Conſtable, no Cuſtom oz Pyeſcription 


being alledged ; and fo2 this Cauſe the Indittment 1 888 
to be lll Y Ouriam ſed 1 | 


Th King 474 Gen 


PON a Motion to chew Cauſe why an FRY 
ment ſhall not go fo2 not making a Return to 


7. 


an Alias Mandamus, it was ercepted to the UCUrit, be- 


cauſe the Clauſe'vel cauſam nobis ſignificetis ig omitted, 


and ſo it is a peremptozy Crit, without the Liberty ok 


being heard; and fo2. this Cauſe they would have ex- 


cepted to the CUrit, dut the Court” would not allow it, 


and (aid, that they might make a Return, and then er: 
cept to 'the Writ, foz they have nothing befoze them, 
till a Return; and fo they directed in the Caſe of Sc. 


John's College in Cambridge; and though no Pluries had 
iſſued in this Caſe, pet per Curiam in extraozdinary 


Caſes, where they are ſatisfied of the Irregularity and 
Diſower of the Place, they would require a Return to 
an Alias; and after the Court ozdered them to take a 
Pluries with the uſual Clauſe, and diſcharged the Rule, 
and your Time to make the mat 
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DLE 8 pemberton mobed foꝛ a peremptory Manda. 
O mus after a Gerdict in C. B. in an Action on the 
Caſe koz a falſe Return to a Mandamus to inrol a Cha- 
pel upon the Act for Liberty of Conſcience; to which tt 
was returned, that this was a conſecrated: Chapel of 
_ Eaſe fo2 the neceſſary Uſe of the Inhabitants of ſuch a 
Parich; but Holt Chief Joſtice laid, that they could not 
take Notice here of a Uerdi# in C. B. and the Gerdi 
ought to be as he thought here in R. B, and therefoze he 
did not grant the Motion. . 


Armſtrong and Liſſe. 


9. T ISLE being endicked ok Murder, was convicked 
Lot Panflaughter, and pꝛaped his Clergy by a 
Friend, not being in Court himſelf ; and after at the 
lame Aſſiſes, an Appeal was lodged by the B2other and 
Heir of the Party flatn, and the Conviction and Appeal 
were removed by Certiorari,' and the Party by Habeas 
Corpus; and at the Return of the Certiorari it was 
moved by the Appellant, that he might file a Letter of 
Attozney, in which Caſe the Court would not make any 
Vule, but laid that they might file it at their Peril, pet 
inſinuated that they could not file a Letter of Attoznep 
bp the Stat. of Hen. 7. till after Appearance; and they 
admitted clearly that in Mayhem, they could not make 
an Attoznep ; and the Court ſaid, that if he filed a Let- 
ter of Attozney, and the Law required an Appearance in 
Perſon, the Appeal would be diſcontinued z and Holt 
Chief Juſtice ſaid, the Appellee ought, after the Appeal re- 

turned upon the Certiorari, to ſue à Scire facias againſt. 
the Appellant ad proſequendum, fo2 the Appellant has 
not a Day in Court; and the Chief Juſtice enc'ined 
fortiter that the Court ought not to refuſe to allow Cler- 


hy to one Convic of Manſlaughter ; but in Regard of 


fome Reſolutions econtra, it is fit to be argued ; and 
he ſaid that he had argued it both Ways, but he * 
OE a 


Tenn. Nich 8 will 3: K ＋ 


1 : e 


wos ſatisfied in bis Judgment with the Reſolutions 
which had been given, that they may reſpite Clergy; 
fo2 by this Means they put it in the Power of Judges 
to hang a Man; and at the Return of the Conviction 
the Counſel of the Appellant took Erception to the Con- 
viction, the which Holt Chief Juſtice would not allow, 


and laid, that they are Strangers to this Recozd, and 
they have not any egy * ene to take Excep-. 


tions, 
T be "OY and the Town of Cheſterfeild. | ; 


io. PON a Return. of a Certiorari to remove 
Orders koz the Settlement of one Clerk; the 
Queſtion was, Jf one being. placed with a Barber to 


be inſtructed to ſhave and make a Bob-Tig foz a Twelve- 
month, and to be found in Cloths by the Barber, and 


the Barber to have what he earned; if this would gain 


him a Settlement within the Statute of Will. & Mar. 
and per Curiam without any Difficulty it will gain him 
a Settlement; it was objected, that he is not an _Ap- 


pꝛentice by Jndenture, as he ought by the laſt Statute, 


and he is not a Servant, but rather his. Waſter is a 
Servant to him, fo? he abe him 6 1. fo? his Jnſirufion ; 
that be had gained a Settie- 


non allocatur, - but rule 
ment. 
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there were to the 


| of the 


Ez Mich. $ Will ZE E B. 


wen and b 56 061 0 


11. 5 Gulldball: Ik an Attlon fox om RA) & 
the Plaintiff gave in Eviderice to charge the 
Oetendant, a 2555 of a Bill delivered to the Defendant 


and copied by the er of the Dekendant, and- diverſe 


Exceptions were taken by the Defendant to -the 'Bill, 
feil. firſt to the Quantity of the TWozk done, and the 
others were Marks againſt diverſe Parcels, ſcil. O. any 
N. . fntenving by it that theſe Parcels were wzough! fo2 
others, and not fo2 the Defendant, and other Exceptions 


indozfe 2 the 
tity and Pzice, but to omit ehe Marks O. aud N. and 


it Jas role by Holt Chief Juftice upon Evidence ; 
1005 Coat this Copy of a Bill delivered was "Evidence, 


— of the Bill, and not a Copy ok a Copy, 
40 1907 { delivered is an Onginal as weil us the Book. 
N Thit the Arteptance bf a Bill deltbered, with- 


elldue to be true. 1 4 7 
a Copy arte Bill 2 A6 ut fi 
O. aud N. and this Cop with the 6 


at the Owering 
upta, omitting-the Pais 


Erceptions being ozwer⸗ 


ed tobe delibered to the latntiff, it is a waiving of the Ex: 


ceptions üg tied by thoke Barks. Fourthly, Tho' it was 


objefted that this Evidence is a Confeſſion, and therefoze ft 
ought to be taken together; yet per Holt Chief Juſtice 


they are not Part of a Confeſſion. [which ought to be 
of the ſame Ching] but a Cavil oz Dbjection as to the 
Paice 02 — we. 


Ace, and he ozdered the Servant to 
atklibe, the Exceptions to the 9 


ding but to tome epi be an Avmiittance 
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Term. Mich. $ will 2 A . 


The King, and Sir Thomas Culpepper. 


N an ladrmation againſt Dir Thomas Calpepper, 

&c. ko: a Riot upon the Perſon of Sir Francis 
Wythens in his own Houle ; and ko; the Defendants a Let- 
ter of Sir Francis, who was the Pꝛolecutoz, was admitted 
to be read; and then they pꝛoduced a TUitneſs to ſwear 
the Contents of another Letter, which was denied, he 


never having ſeen Sir Francis mite, but depoſed that it 


was the ſame Þand with the Letter p2oduced ; non al- 
locatur; fo2 per Holt Chief Juſtice, though in the Caſe - 


of a Deed loft or burnt, they would admit a Copy oz. 


Counterpart, oz the Contents to be given in Evidence, 


pet they never permitted it, except it be pꝛoved that there 
was ſuch a Deed executed; but here the Mitnels cannot 


pꝛove a Letter wzitten, fo2 he never had ſeen Sir Francis 
wiite, wherefoze it was dil allowed. 

In this Caſe per Holt Chief Juſtice a Defendant in 
Battery, 02 Treſpaſs, Riot, &c. - ſhall be admitted to 
give Evidence, except Pzoceſs be ſued againſt him, oz he 


appear and plead, though not Party to the Jflue; in 


which Caſes he ſhall not be ſwozn, ik it appear upon the 

Trial that ſuch Evidence would have been given againſt 

him, that it would have been a Queſtion to the Jury, if 

bi be guilty 02 not, if the Jury had been charged with 
im. 


Term, 
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and that the Biſhop. had leaſed it to Carlton Whitlock, 


The Cattle are not the Cattle of the Plafntiff, and 
therefoze as to him he is not guilty. Secondly, The Plea 
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Beplevin in this Manner fs ill; fo2 a Replevin ought to 


and though Lows of Manozs may hold Plea de vetito 
Nature of the Court, that the Steward who fs the mini⸗ 


_ of * when tbe Cattle | are * Goods ok a third 


oa 2 
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Term. Hill. 


8 Wil. 3 K B. 


Haller and Bir 


N OOF: fo2 taking bis Beafts, the Dünen 
juſtifies, that the Þundzed of D. is an * 
Hundred, and that the Biſhop of Sarum, &c. ig 

=. (eiſed of it, &c. and had an Þundzed-Court, and | 
that the Biſhop and his Pꝛedeceſſozs have upon Com: 
plaint to the Steward uſed to grant Replevins in the 
Court oz out of it, to deliver and replevin Cattle, &c. 


and that one had taken the Beaſts of J. S. and that he 
had levied a Plaint in the ſaid Court befoze the Steward - 
in placito Caption. Averioram, and that the Steward 
commanded him to replevin the Beaſfs, &c. the Plaintiff- 
demurred, becauſe ft amounts to the general Iſſue. Firſt, 


is ill fn Subſtance, koz a P2eſcriptfon to hold Plea in 
be by Plaint oꝛ TUrit, and it cannot be by Writ in ſuch 


Court; and if by Plaint, it ought to be in Court, 21 
E. 4. 66. 1 Inſt. 145. Fitzh. proprietate probanda 123. 


namio, pet this ought to be in Court, foz it is againſt the 


ſterfal Officer, and no Judge, ſhould award a Pꝛocels, when 
the Suitozs are Judges ; and this upon Complaint out 


Pet · 


WOK 4 4 FI PREY hay C — 


Perton; but it was ſaid that the Plea is good, any 


there is a good Colour given, ſcil. a Poſſeſſion; fo: it is 
ſaid, that he had taken and impounded them, but this is 
but an Jncloſure ; and if it be a Pounding, it ought to 
be ſecundum uſum & conſuetudinem, 7 H. 6. 35. 14 fl. 
4. 25. Fitzherb. Colour 23. Where the Defendant pleads 
Pioperty in himſelf, there: he ought. to give Colour. to 
the Plaintiff z but where he goes by Tay of Excuſe, he 


may plead the Matter, and Pꝛopetty oz not, is not ma- 
terial, 2 Vent. 295. Hob. 127. and here it being done 


virtute brevis, the Dekendant might juſtify, fo2 being an 
Dfficer he is not obliged to regard the P2operty, Fitzh. 
Colour, 15. ko the Mature of a Replevin is to reple- 
vin the Goods without Begard to the P2operty, and ig 


different from an Execution, and there is no Queſtion 


but an pundzed Court map grant a Replevin, F. N. B. 
73. b. 2 Inſt. 140. Antient Demeſne, a good Plea in 


Replevin ; and theugh it was objetted, that no Pledges 


are found, this is not an Exception to the Baking of 
a Title, but in a Writ of falſe judgment, and that a 


Replevin out of Court is good, 9 Ed. 4. 48. Br. Reple- 


vin, 28. 2 Inſt. 139. but it was adjudged pro Quer. fo; 
the Defendant having ſhewn the Pꝛoperty fn a Stranger, 
the Plea amounts to the General Iſſue ; and though an 
Pundzed Court may hold Plea in Replevin, this ought to 


be in Court, and not out of Court, 
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Term. Hill. ; 8 Will. | 3. R. B. | 
The King and — 
> AN Huben corpus being brought upon a + 


ment by the College of Phyficians ; it was except. 
firſt, becauſe it was pro mala praxi, which is incertain; 

— The Concluſion fs ill, becauſe it was to te: 
main without ail, till he was diſcharged by the Preſi- 
dent and College, or others authorized, or by due Courſe 
of Law; fo2 if a Commitment was foz a Fine, it 
ought to be r he paſd the Fine ; if fo2 a Con- 


ee, till he had ſubmitted himſelf * Thirdly, Che Ok. 


fence is pardoned, fo2 though the King has granted 
Fines to the Cozpozation, he might however pardon the 
Offence 3 and the King in this Caſe has pardoned all 
that he can pardon ; and if the Commitment was fo2 a 

unichment, it ought to have been a diſtinit Commit. 
ent, & ulterius quod committatur for four Months, 
and the Commitment ought to recite the Judgment: And 
per ea he was dilcharged. 
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| Gipps and Woollicor. © 


N ah Action of  Treſpals fo) Fiſhing in ſeparali 
F piſcaria, ac etiam Treſpaſs fo2 Fiſhing in his 
free Fiſhery; as to the ſeparal. piſcaria, the De- 
_ ** fendant was found Not guilty; as to the free- 
Fiſhery the Jury kound a ſpecial Uerdi#; they found, 
that the Place where is Parcel of the Manoz of D. and 
that the Plaintiff fs ſeiſed of this Manoz in Fee, and 
make a ſpecial Concluſion, that they find for the Plaintiff, 
if he could have an Afﬀtoh of Treſpaſs fo2 taking Fiſh 
cut of his free Fiſhery within his own Land; fo2 the Ob- 
jection was, that a Man cannot have liberam piſcariam 


in his own Soil; fo2 it is a Profit apprender in other 


Lands, and the Books cited do not warrant it, as Reg. 
93. Fitzh. Bar 20. 8 H. 6. 92. and tho' ſon Franktene- 
ment be a Plea, pet this does not pꝛove it, fo2 it is ſo 
in the Cale of Common. Kell. 53. that ſon Franktenement 
is not a good Plea; 1 Cr. 492. and here there not 


being any ſuch Intereſt, no Damages map be given, it 


being a ſpecial Jntereſt, and not the whole Jntereff, 


1 Cr, 362. Dyer 7. alſo he does not ſay piſces ſuos o; ibi- 


dem, and therefoje ft is fil; but it was ſaid by Holt 
Chief Juſtice that it had been lately adjudged, that a 
ſeparate Fiſhery and free Fiſhery are all one fo2 this Pur⸗ 


poſe, Paſch. 3 Will. & Mar. Smith and Kemp upon a Mo- 


tion in Arreſt ok Judgment; and ik he had the Land co- 
vered with Water, why ſhould he not have the Fiſhery ? 
by the Gzant of it the Soil paſſes, Davis 55. and the 

„„ Pleading 


— = 7 8 WI 3. 1 B. 


n . 


"Pleaving in this Caſe poves it. Fitzh. Bar 20, 27. 7 
and there 1 a Difference between a Fiſhery and a free 
Calarren, 36 12. 4 H. 6. 11. and though it was ob⸗ 


jeded, that. Bis a | tty 15 ay. in the np ano: 
ther, and inb | ate an wha 
has a Kiver' bas. a fete Fichety; and 8 own, 


he cannot peſcribe to it no moze than koꝛ Common; any 
in this Caſe the Jury hav abe made a ſpecial Concluſion, 
if he could have ery, they find fo2 the Plain: 
tiff; but per Curiam, & Plaintiff may have ſuch a 
Fiſhery ; fo2 though diverſe may have Liberty to fiſh there 
beſide himſelf, this is Libera piſcaria in his Manoꝛ. 
And Holt Chief Juſtice ſaid, that he was not ſatisfied, 
but that where the Owner of the Soil had a Right ta 
fiſh with others, that he might have an Aﬀtion of Trek. 
paſs, fo? there is ſuch a Writ in the Regiſter, and it does 
not lte fox one who has but a Liberty to fiſh; and though 
he might have clauſum fregit, & in aqua ſua piſcatus, pet 
he thought that Treſpaſs lay; and if it be not p20ved e- 
contra, it ſhall be — his ſeparate Fiſhery of Com: 
mon Right ; but as. to the Objection of piſces ſuos o: 


ibidem, the Court . to n it was fil. Curia ad- 
viſare vr 
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Bacon and Dubarry. 


1. 1 Nan Action of Debt upon a Bond fo? the Perkozm- 


ance of an Award, the Condition was, that where 
there were ſeveral Differences between the Plain. 
tiff and Defendant, as Attomep fo2 De Ruyter, 


and that they have ſubmitted themſelves, &c. ſi the De⸗ 


fendant ex parte De Ruyter ſhall ſtand to the Award of 


A. and B. the Arbitratozs, the Bond to be void; upon 


Null tie] Arbitrement pleaded, the Plaintiff replies, and 
ſhews the Award which was, Dubarry ſhall pap 345 1. 
6s. 10 d. to the Plaintiff, and that Bacon and Du 
Barry ex parte of De Ruyter ſhall ſeal a Releaſe to the 
Uſe of each other of all Actions, Suits, &c. touching 
the Account aforeſaid z the Bzeach aſſigned was that 
the 345 l. &c. was not paid; and upon a Demur- 
rer, there were two Queſtions ; Firſt, Jf any Award 
could be made according to this Submiſſion; and ad- 
judged that there might; fo2 Du Barry had put himſelf in 
Place of De Ruyter, and therefoze an Award might be 
made. Secondly, It this Award is good; and adjudged, 
that it was not; fo2 the Award is not mutual, and no- 
thing is to be made to De Ruyter, fo2 the Releaſe is to 
the Ute of each other, and not ſo much as to be delivered 
to De Ruyter, where it ought to be made to De Ruyter; 
and if it had been made to De Ruyter, it might have been 
delivered to Du Barry to the Uſe of De Ruyter ; and the 


vered 


Court cannot here make a Conſtructian that it was deli⸗ 
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was adjudged fo2 the Defendant. 


vered to Du Barry to the Uſe of De Ruyter, the Award 
being ad uſum ſuum, ſcil. of Du Barry; but it was 
ſaid, that it would have been a good Award, if no Releaſe 
had been given omnino ; but per Curiam, this might be a 
Queſtion, the Award being to de de præmiſſis, 
2 Roll 1. but ſuppole that it was not de præmiſſis, pet 
ff they do not reit there, but award a Thing which is 
void, the which they intend to be Part of the Award, any 


\ 


in Satisfaftion, this makes the Award vold. Rolls Ar- 
bitrement 254. Stile 44. But if it had been ſaid, that 
the 345 l. &c. ſhall be in Satisfaction of all, it had been good, 
02 that they have examined the Accounts; and this was 
all that was due, o; that this was for all due, oz for the 
Account; Roll, Arbitrement, 255. and though they have 
averred, that it was for all due, yet if the Award it ſelf 
does not juſtify the Averment, it is not ſufficient, Jt 


Term. 
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Turberwill and Stamp. 


N an Action upon the Cale, up 


on the general Cuſtom 


1 


gligent- 
counts, 
provide 
z and after 
nt, that it 


* 


t. and that he had 
e 


e of Heath, and the 


ial Action fo ne 
he Plaintiff 


jacen 


to be done by the Command 


ne ad 
the which he tam im 


f a Cloſ 
it being out of his Houſe, be 


24. 02 if the Servant does 


in which t 


flefſed o 
8 


ire, 
e, that it burnt his Cloſe 


. 


S f 
Cloſe 


[ 
1 


er ſervavit, 
it was moved in Arreſt of Judgm 


Fire in this 


genter 


ok the Realm, and allo a ſpec 


ly keeping h 
that he was po 
Dekendant ok another conti 


5 


& neg 


Uerdict 
does not appear in this Caſe 


S not reſponſible; 2 H. 4 
it without the Command ok the 


ok the Maſter; and then 


kindled a 


! 


Maſter, it is not the 


« 
2 
+ 
* 


ligence 02 by Miskoz⸗ 
if it be his Fire oz not 


— 


be it by Me 
Fire in a Field, as well as in a Houſe 


18 


of the Maſter; but it was anſwered, that it 
8 


Matter of Evidence, 


be h 
It was adjudged pro Quer. 


P 


tune, it fs all one; fo2 now they are upon the Recozd, 
t was 


being after a (erdict, 


Megligence 
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the Reaſon that the pusband ſhall have Execution of 3 
Judgment upon a Bond made to his Mike dum ſola ig, 

becauſe by the Judgment tranſit in rem judicatam ; but in 
this Caſe there is no Alteration by the Judgment in the 
Scire tacias, foz it is but an Award of Execution, and 
both are but one Judgment; a Scire facias did not lie at 
Common Law, 2 Inſt. 469. and it is but a Metbod to 

have Execution, the which heretokoze he could not have 


8 


Term. Mich. 9 Will. 3. R. B. 


Woodyeer and Greſham. 
8 Gi | 


J 


2 JN. Writ of Error upon a Judgment in C. B. in a 
1 Scire facias ; the Caſe was, A Feme Sole recovered 
in C. B. and took Husband, and after they joined in a 


Scire facias to habe Execution, and had Judgment in the 


Scire facias ; the Mike died, and the husband ſued Exe, 
cution, without taking out Letters of Adminiſtration , 
and it was objected, that he ought not to have Execu⸗ 


tion in his own Right, but as Adminiſtrato? to the Mike; 
a 


after the Pear, but vas put to his Original upon the 


Judgment; and therefoze a Scire facias has ſupplied this 
Defeft, and is but a Continuance of the Right, and does 
not alter the Debt, oz give a better Right, but only en. 


titles him to have Execution upon the kozmer Right, af- 


ter the Pear incurred where he could not have it befoze 
the Statute. Ik the Feme had died within the Pear, 
her Adminiſtrato? ſhall have Execution, and not the Hus: - 
band; and it not being ſued during the Coverture, it 


cannot be ſued after her Ocath, and the Judgment re- 


mains of ſuch Fozce ut ſupra, and no new Right ac- 
crues; if the Recovery upon the Debt had been during 


the Coverture, it would have ſurvived, but now it will 
not, 1 Inſt. 351. and nothing which a Feme has en au- 


ter droit is given ta the Baron; and the Scire facias 18 
onlp to levy the Money recovered upon the Judgment, and 


to remove the Jmpediment incurred by the Pear and Day 
being elapſed: Jt was anſwered, that a Scire facias is 


an Action, and is in the Nature of an Original; and if 


they had recovered in an Original, there could be no Que- 


ſtion in the Cale; and by the Judgment in the Scire fa- 


cias in this Cale, the Debt veſts, and of ſuch Opinion 
| 2 ; | l BELT 


was 


—_—; 
—_. 


2 


nn 


Te Nich 9 Will: 4100 A. B. 


8 — * * __ * " ys rat Wires ch als th 


CN 


was aide Court; ; and Holt Chief Jaffice ſatd thts wis 


no Difference tn Keaton between this Cate, aud the, Calf 


of O'Brian und Ram, Mich. 3 Jac. rot. 192. ih 
a Scire facias againſt Baron and Feme upon a 
againſt the Feme in Debt due dum fola ; and after — 
ment againſt Baron and Feme, the Feme died, and the 
Husband was charged in a Sci. fa;'byought againſt him; and 
Holt Chief Juſtice ſatd, the Judgment in the Scire facias 
attached a joint Jntereſt in Baron and Feme; and if the 
Mus bald died it would turvive to the (Aike, und econ. 
tra and though the Judgment in the Scire fsciäs does not 
alter the Nature, pet it changes the Pꝛoperty of the 
Debt; and Debt may de en upon an Award of 
Executton. : 
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"/." Juſtice appeared upon the 1aff Dap ol the Term; 


and he being in Court, it was pzayed, that he ſtand bonn 
mitted, there being an Indickment of Murder kound a⸗ 


gainſt him by the Gzand Jury ; this was oppoſed by his 
Counſel, becauſe he being bailed by the Chief Juſtice, 
and he having all the Jnfozmations befoze him, and the 
ſame TUitnefſes being won upon the Indictment, as 
upon the 
the ſame Reaſon fox him to ſtand upon the firſf Ball, as 
there was at firſt ta gomit him to Ball; but it wag an- 
ſwered, that there wound be a Difference between an Jtt- 
munten kound befoxe'a” Cozoner, where the Depoſitions 
are in 


is lecret, and they are woꝛn not to diſcover it; and there 
map be moꝛe Evidence given to a Gand Jury; than was 
given to the Cotoner, ans moze Evidence' may be alſo 


Niven upon the Trial, than was given to the Gzand Ju: 


ry, fo2 the Party may conceal Part of bis Evidence to 
dꝛebent Practices ; and the Court feemed to incffne ſtrong: 


iy to commit him upon what had been ſafd ; but when it 


was avdeÞ, that there would be a Seon ot Parliament 
EL © — within 


T7 2 Lord Mobos having been baited byH Hole Chief 


tquiſition' befoze the Cozoner, there would be 


riting, and examinable, and an Indickment of 
Murder found befoze a Sand Jurp, where the Evidence 
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within 2 on Days, th as. committed bim; and. fi it 
was. ſaid, that ik the Lords ere pleaſed, they 
might. temode the e * en any AR 
ks to _ * . An 26201 <8 


F be King and Harris. 


lawed fo2 it - afterwards. and the Court was 
duden to give Judgment again bim; but the Court 
ſaid, that this could not be done, except the Party be 
- NHeſent, and they demanded ik any Precedent could be p20: 
duced of ſuch an Entry; fo? if they gave Judgment, that 
be ſhould be put in the Pillop, it would be demanded 
when, and the Anſwer ought to be, when they can catch 
bim; "and Proceſs to bung Him into Court to ſtand upon 
the Pilloꝛy never was granted; and it is not like to a 
Capias pro Fine, f02 this is to baing bim into Court to 


pay the Wonep but be cannot band den - 1 in 


Broun and Borlace. 


"HE Defendant was arreſted in the Innee Temple 
Walks by the Officers. of the Sheriffs of Lon- 
aa and a Reſcous was made by Osbourn, Williams, 
& c. upon which an nenn a Motion 
made at the Side-Bar fo2 an ac etiam foz 400 l. to hold the 
Defendants to ſpecial Ball; the which being ozdered Nic 
- cauſa, the Court was moved to diſcharge this Rule, be: 
cauſe the Temple is a Place pzibileged from Arreſts, it 
2 the "fame Paivilege which heretofoze belonged to 
the Knights Templers, which was the moſt noble Dider, 
and had the moſt ample Pzidileges of anp 'Ozder in Eu- 
rope; and though SanQuaries were. taken away by Art of 
Parliament, this was as to Felonies. and Treaſons, and 
not as to inter kor Matters; and there were manp Sandus 
rico and Places exempt, and ol this Nature the Ter 

4 e; 
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e en and Inployments, With 
veing udien to Arretts,” oz Executions, under Cotaut af 
which Batliffs and other Officers mfght enter their Cham 


bers, and ſeiſe Critings and Evidences with which they 
ate intruſted, and inſpect the Titles of their Clients, 
and dilcover oz imbezil their Charters ; fo2 if Officers 
might arreſt, they might alſo execute Fi. fa. oz other 
Executions, the which would be of perillous Conſequence; 
alſo it was inſiſted, that it appeared in Dugdale's Origines 
Juridiciales, and Stow's Survey, that the Temples are not 
within the City of London, and there are Rules and Oz⸗ 
ders made by the Chancellor and all the Judges fo; their 


_ Government and Regulation ; non allocatur ; kor per Holt 


Chief Juſtice, though the Temples are extraparochial, 
and out of the City of London, and the Franchiſe of 
the City, pet they are not out of the County of Lon- 
don; fo; there is not any Place in England out of ſome 
County, though it be extraparochial ; and he ſaid, that 
if they are exempt out of the County, who has the Ad. 
_ miniſtration of Juſtice within the Temples ? ko no Ex- 
emption of owdinary Juſtice may be pleaded, but the Par- 
ty ought to ſhew a Juriſdiction within the Place exempted, 
in what Manner Juſtice may be done; fo2 the King can- 
not grant an Exemption, without ſuch a Pꝛoviſion, fo; 


a total Exemption from Juſtice cannot be; and without 


Queſtton the Temples are within the County of London; 
and he cited Audley's Caſe, where a Man was indifed, 
tried, and condemned fo2 breaking a Chamber in the Tem- 
ple ; aud the Caſe of Longford's Clerk, who was hanged, 
ko entring and breaking his Baſter's Chamber, and at- 


' tempting to rob him; and there Perſons were indicted, 


tried, and convicted at the Old Bailey, the which could 
not be, if the Temples are not within the County of 
London; and as to the Executing of Fi. fa. oz arreſting 
the Students of the Temple, he ſaid that there (hall be a 
due Regard patd to the Inns of Court, and the Members 
ok them; but that theſe P2ivileges are not to be extend: 
ed ta Nerſans uh came there y Fraud. aun. ſhelter them⸗ 
ſelves there with an Intent and Purpoſe to cheat their 
Creditozs ; and that this Defendant Borlace one. from 
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Plaintiff, for it was but in A- 


batement; but it is otherwiſe 


of Letters Ad colligend. bona 
diefuntti. Page 365 
In an Appea dein 
, in he Pariſh of St. Giles's, and 
the Pariſh being alledged gene- 
rally, it ſhall be intended to be 


. 
- 


a Vill, and the ſame with the £ 
Vill; but if it contains more 
Vills than one, this ought to be 


pleaded in Abatement, and the 
Plea ſhall avail, if it be true. 
534 


Demurrer to a Plea in Abate- 


ment, where the Defendant 
ſaid, that ſhe was baptized by 
the Name of Mary, and not 
of Patience, becaute ſhe does 
not ſay that ſhe was ſo called 
at the Time of the Bill ſued ; 


and adjudged that ſhe ought | 


to give the Plaintiff a better 
IWrit. 620 


Action, and Action upon the 


hath two Acres of Land, to 
which an ancient Water run- 
neth, which he preſcribes to 
have pro uſu & commodo ge- 
nerally; ſixty Years before he 
had a Mill upon his Land, and 


A. 


he builds a new Mill fix Yards | | 
lower than where the antient 


Mill ſtood: B. hath an antient 
Dam upon the ſame Stream, 


which he pulls down, whereby | 
great Part of the Stream run 
ning to the Mill of 4. is di- 
verted; it ſeems that 4. may 
maintain an Action upon this 
_ Caſe. 


655 175 
2 


the Venue being laid | 


| 


K 
o 


| Aion fur Caſe, for that where- 
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Where an Action is brought for 
5 diverting a Stream from a Mil : 


and the Plaintiff preſcribes to 


a Water-courſe, there he m 
ſhew that the Mill was an oy 


wt 88333 q 


antient Mill; but where the 


"4 Stream is his 
.,. claims as flowing over his own 
Land, there he may maintain 
an Action, without ſhewing 
that it was from an antient 
Mill. Page 65 


own, and h e 


Action on the Caſe lies againſt a 


Perſon for pretending himſelf 
to be ſingle, when in Truth it 
was otherwiſe; and thereb 


aaa e upon e Woman 


to 


2 e 0 E * 119 
Action an the Caſe lies againſt a 
Parſon for pronouncing Sen- 
tence of Excommunication a- 


gainſt a Perſon not excommu- 


n IG 
Action on the Caſe lies for cau- 


ling a Man to be arreſted for 
a Caufe in an inferior Court, 


which aroſe without the Ju- 


risdiction of that Court; but 


no Action will lie againſt the 
Officer, it being for a Cauſe 


the Court had Jurisdiction of. 


13¹ 
as the Defendant's Cattle were 


Defendant promiſed the Plain- 
tiff, that if he would deliver 

them out of the Pound, that 
he would ſave him harmleſs 


after Verdict the Judgment 
was arreſted, becauſe the * 
tf 


impounded by A. B. that the 


from A. B. and then ſets forth | 
that 4. B. had brought a 
Parco fracto againſt him, Gc. 
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In 


- tiff did not aver that he did 
_ deliver the Cattle, which was 


the Point traverſable. Page 141 
Action ſar Caſe, for diſturbing 


of his Common, Judgment by 


Default, and a Writ of Error 


brougbt, and Error aſſigned, 
for that the Plaintiff had not 


laid any Title either by Grant 


or Preſeription; ruled that in 


an Action of Treſpaſs on the 
Caſe, tho Plaintiff need not 
 ſhew a Title; and it does not 


appear by the Declaration, | 


That it is the Defondant's Land. 


I 


An Attorney, in an 
Cafe may declare for ſo much 


on a Motion in Arreſt of Judg- | 


Plaintiff declared that May 
c. he was poſlefled of an 
Houſe, from which a Courſe of 
Water per & trans the Gar- 
den of the Defendant carrere 
debuit & debet ; Exception be- 
_ cauſe not ſaid that the Water 


Action ſur Caſe quod qui 


Jiuxns aque currere conſuevit 


$ 
1 


Action 


due pro opere, and give his 
Solliciting, &'c- in Evidence. 


218 


Aftion fur Cafe, that in Conſi- 


deration the Plaintiff would 


permit the Defendant to occu- | 
y the Plaintiff's Land for one 


Year, that he would give him 
as much as it was worth; up 


ment, adjudged that ſuch Ac- 
tion well lay. 238, 242 


cver ran from the Houſe, or 


that he was poſleſled of it; 
but ruled to be well enough, 
this being a poſſeſſory Action. 


316 


N 


214 
fur | 


I. 


dam 


tem, &c. and that the faid 
Well uſed to overflow, 


that it uſed to run, 


—_— 


— 
* 


— 


e 


debuit uſque vendam fun- 


2 


overflow, by Rea- 
ſon of the Running of the 


Water into it; and that the 
Water which ſo overflowed 


from the ſaid Well z/que the 
Houſe of the Plaintiff uſed to 


run; and alledged it in the 
Count to be an anticnt Houſe; 
and to be in his Poſſeſſion; and 
then ſhews that the Defendant 
had diverted the Water by 


digging of a Ciſtern, ſo that 


the Water which uſed to run 
into the Well, did hot rui into 
it, & ratione inde the ſaid 
Well for ſuch Time did not 


overflow ; Not guilty, and a 


Verdict for the Plaintiff moved 


in Arreſt of Judgment, be- 


cauſe nb teruiuns a quo of the 


Stream; neither is it alledged 
c. but 
adjudged for the Plaintiff, for 


all theſe Things ſhall be in- 
_ tended to be proved upon E- 
vidence; and ſo aided by the 


In 


Verdict. Page 389 
an Action on the Caſe upon 
mutual Agreements, the Evi- 


dence was a Note; bought by 
A. R, of H. one hundred Pieces 


of Muſlin, at 40 8. per Piece; 
to be fetched away by ten Pieces 


at a Time, and to be paid for 
a taken away z ruled that by 
Sealing and Marking the Pieces, 


the Property is altered, and 
that they remain only a Secu- 
rity for the Money; and that 


If they are not taken away in a 


reaſonable Time, the Party 
may have an Action for his 
| 5 Mo- 
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"7 T able of The Principal Matters 


Noe, but may not ſell the 13 natural Senſe, and eg 


Goods; and though there be 
no actual! Promiſe to deliver 


theſe Goods, yet they 7 
to be paid for when taken a- 


away, this implies a promiſe 
to deltvor them. | Vage 647 


' Action fo! Wozds, 


To [7 ay- er a petſon who as an 


Office of publick Truſt” un- 


der the Goverhment, He is 
a Papiſt, 


they were ſpoken ; the Action 
will not lie. 68, 69 


A Prohibition was denied upon 


Suit in the Ecceleſiaſtical Court 
for theſe Words ſpoken of a 


Midwife; 1 will not venture 
my ſelf with Mr Re a] 
ore, aud will kill ne, and 
bury 'me in the Garden, as | 


ſhe did her Baſtard. 86 
I have heard that a Maid of | 
Sir J. K's when he was laſt 
frck, looked through the Key- 
hole, and ſaw a Prieſt admini- 
ſter to him the Euchariſt, and ex- 


treme Ution ; adjudged to be 
actionable upon a Writ of Er. 


ror brought. 98, 112 


To ſay a Min is a Popiſh Prieſt 


is actionable. 11 3 | 
To ſay 
_ cated, is not actionable. 124 


Thou art a Clipper, and thy 
ed actionable. - 183 


2 


15 + actionable. 68, 88 | 
Unleſs there be a Colloquium pre- 
 cedent to apply ſcandalous 
Words to the Station or Pro- 
feſſion of the Perſon of whom | 


a Man is excommnni- 


Neck fhall pay for it; adjudg- | 


Words are to be taken in their | 


to the A pprehenſion of 9M 
By- ſtanders. Page 183 


57 are a Rogue, and bile open” 


7 Houſe art Oxford, and your 


Grandfather tar forced to 


ring over 3ol. to mate np the 
_ Breach; adjudged to be a- 
Tt tionable for a Man who heard 

them could: not intend other 


than that he meant a felonious 
Breaking of the Houſe. 364 
The Rule of taking Words n 


mitiori ſenſu, is to be under- 


ſtood where the Words in their 


natural Import are doubtful, 
and equally to be underſtood 


in the one Senſe, as OE * 


the other. ae 


Libel in the Spiritual Court 0 | 


' theſe Words; Yu are a Rogue 
and a Raſcal, and the is of 
a perjured afidaoit' Bitch; a 


5 Fron ition was denied. 390 


| Adminiſtration, 


The Teſtator ann 20 4 Wy 


B. was indebted” by Bond to 
the Teſtator ; the Executor 
aſſigns the Bond in Satisfaction 
of The Debt owing to A. the 


Adminiſtrator de bonis non 


thall never recover upon this 


Bond. | 143 


The Prerogative Court having 
once executed their Authority, 
in granting of an Adminiſtra- 
tion, cannot afterwards alter 
n * „ 0 


Adminiſtrator Aan minoritate + 


is yy in the Nature of a Cu- 


The 


1 
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Contained. 7”, 7577 Book. 
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1 Ordinary without Cauſe | 
could not repeal an Admini- 
ſtration before the Statute of 
Hen. 8. Page 156 

R. Adminiftratcr to T. Alen 
his Letters ot Adminiſtration, 
and then dies Inteſtate; held 
upon a Plea and Demurrer in 
Chancery, 

paſſed by the Aſſignment of 
He Letters of Adminiſtration, 
and-ſhall not go to the Admi- 
niſtrator de boni, non of J. 

232 


W 6 there is a Term continu- 
ing after the Death of the In- 


wa Hay the Adminiſtrator ſhall 
be allowed for the Rent. 650 


Act ion againſt an Adminiſtrator 


upon a Note, who. pleaded 
| plene Adminifiravit ; and it 
was objected that this Note 
was aligned to J. S. ruled 


that by the Plea, the Right of 


the Action is admitted, and 
the Property of the Note in 
another, may not now be ob- 


jected ; otherwiſe if he had | 


rnd Non ſumpſit f. 650 


Admiralty. 


Sale of a Ship under the Sen- 
| tence of a Foreign Court of 


Admiralty, good to change the 
Property. 59 


Sentences in Courts. of Admiral 


ty ought to bind generally ac- 
cording to Ja Gentium. 59 
A Perſon may be taken in any 
County in England by Exe- 
cution out of the Admiralty, 
upon a Sentence. 93 


that the Intereſt | 


The King may arreſt, or lay an 
Embargo upon Ships; and this 
done by the Court of Admi- 
„ ralty. |, Page 93 
The Admiralty may arreſt Ships 
riding in the River for mari- 
time Cauſes. bid. 
Where there are four joint Owners 
of a Ship, and three will na- 
vigate, and the Fourth will 
not; upon giving Security in 
the Admiralty to anſwer. for 
the Ship, the Three ſhall be 
E 2 diſcharged againſt the Fourth. 


| + 0 
expreſly prohibit navigating the 


ſhall not be anſwered his Part; . 
and it it return he ſhall bave 
an Account of its Earnings. 


Where Part-owners of a Ship will 
imploy the Ship, and Part will 
not; the Advantage of the 


_ who imploy the Ship. 279 
The Plaintiff amongſt others had 
freighted a Ship for Maderas, 
and from thence to a Place 
within the Patent to the Zaſt- 
India Company , upon the 
Complaint of the Defendants 
to the King, a Proſecution 1s 
ordered in the Admiralty- 
Court; at the Defendant's In- 
ſtance an Embargo is laid on 
the Ship, and the Plaintiff de- 
tained till he gave Security not 
to go to any Place within the 
Patent of the Eaſt-Iudia Com- 
pany; in an Action upon the 
Statute of R. 2. for a Proſe- 


Ar 


B +, "onlban 


\ Unleſs a Part- owner of a Ship 


Ship, if the Ship be loſt, he 


Did. 


Voyage belongs to them only 


4 : 
4 | 
6 000 
Tr I 
5 fn 
bl { 
1 0 
I 
1 
1 
1 1 
- 
| ' 
f \ 
=} : 
i y 1 
1 
| 15 | 
1 Hu 
y 
| 
4 
- 
44 ! 
T0 
W's 
1400 
, 4 £24 
641115 
' yl 
\ 1 
r 1 
Mn 
ann 
an 
1 
FH} l 
Ti : if 
( i | 
in | 
\ : : | 
* 
"4+: | 
bt 
3310 | 
i | 
/ | 
: T3 
Mane 
Aang 
4 : | 
1 1 
Nan 41 N 
A nv} : - | 
mert | 
: 43 " {i 
\ 34 * 
1 „ 
5 ty FF : 
: 19110 Ht i 
\ l $19: 
N 
Mn 
Mn 
Minh! 
Fi 1 ; 
110 
Aa 
Ain 
Tt 4 
3 ! | ity 
wh het 
103 $;: 197 
4; : 1 
5 ' ' 
; 1110 
| 
ihne 
$3} 3:7 : 
+ : Fi 
; : 41 
| | 
411 | 4 
* 1 
i 1 
y : 
: : 49! 
$444 51% 
v4? 1 7 
1506 
| 
itt ö 
1 
00 
Tit! 
A 
4 } 
7 
7 % . 
1 I 
Nag! ! 
T3 Ai 4 
Hahne 
s : 
S * 
1 
4 119 
, 1 
nenn 
a 4 
IT 6 OED, i! 
: 
F121 Tr 
i Ht 
1, it 
1 Ip 14 
pt 
Mein 
N 
17 114 
4 n Ti 
3: (41 
1149 
: 1 111 
, E 
5 1111 
4 
Minne 5 
1 
Ain 1 
41414518 
{ 1 734+ i, 
F : 1 {1 
\ th N 
Mahn 
H 1 
4; 4 
nnn, 
Nahen, 
Man 
66 
Mee 
1 JT: 1 
1 1 , 
M 
1 1588 111 
2 1 A1 
4 111 
o 13 
4 4413 
N | i; . 
nn 
$91 13417 
1 7 ITT 
$7 ;: 4141 
9956 [TIGER 
” +4 . 
15 1. 
of i 
1 i 
367 £48 : 
Nee 
IN 
1 in 
Ai £ 
$31 it * 
4}. 
SUTTON 
y 17 
Ae 
Te 
uin 41: 
ine 
1 9 
14308 
JARS 0 3 
F 
1 4 
2 
nin 
® * 
— 1 
f + 
1 
oi I. 
n 
7177185 
l 
ieee 
"| 1 
N. 
nin 
1 0 
5 FT + 14 
14 11280 
ia 4 
1" WV 
F 2 x 
* Io L 
18/4 [ 
| 4/428 
. p 
i 1 
, 
: S 
# 4 - ; 
4 4 
« $7 
7 408 - BL 
: 1 * 4 
1 
15 7 
7 0:17:00 
1. 3 ; 
Is, 26-6 
Ty: 4 : 
7 v3 - 
17 15 i 3 
7d , 
1 
14 wg 1 
4 a 4. 
: k 9 14 
1 in 
in 5 
1 $5438 
od; $46.4 F 
+: 003; 268 ; 
[ i Ta -- : 
N 
- ed 2 
ſas 
1 
nn 
1 LY 1 
e 
n q 
1 4 
9 1 
N 
e 
Ds #3 
8 
: oF & 
LIED 7. 
. 1 Fo 
128 Ps v3 
+4 1 I. 
e 
A: 1 
1 17 LY 
| 5 3.9% 

' GA: 3:8 
1 a 0 
. 

* bY, 4 * 
14 5 8 
4 
4 , 

| Nw 
is 
p * 


33 


1 
* 
F 
1 
Abt 
4 
E 
4 ' 
7 
3; i} 
* i 
> 
y* 7 ; 
_ 
1 
0 i 
+ ® 
4 | 
= 1 
7 . 
_— 7 
_ 
17 
| * 
N 3.4 
1 
* 
3 
F 7 
[ bo N 
[! * 
' Nt 
+ 
1 { 
: iY 
4 
1 i 
1 1 
1 
„ 
1 1 
4 * * 
Uh | 
l A LY 
Kt 1 
Ll Zi 
2 . *2 
N 8 * 
4 
Kg 
8 
* 
1 ' 
4 
_ * 
. 
. 
E 
N x; N ö 
nn 
1 iT 
1 & 
„ 
» 27 * 
2 ” 
F a) 
\ 2 E 
4 1 
„ 
1 538 
«> { 
> 
1 i 
. 1 U 
1 
Ht 
a1” 
500 
1 
i TY 
i N . 4 
. 
3 
1 
"I" M's 
1 TH FF 
8 
135 
- +508 
BT. | 
1. 
»- IB 
©; "Ho 
ET! 
_ 
p 11 3 
U 4 3 it* 
MF} 
1 
3 
1 * 9 
WES: + 
" 1 4 ER ; 
. > 1 
„ 
141 4 'F 
4 Wl ' 
© Y 1 
-: 7, 
3 
1 
"i 
3 
_—_ 
37 8 t 
4 1 
1". FIRY 
1 5 N 0 
. SW +; 
! . : 
+ $1 2889 
4 » 
4; 8&0 
249 
i" N 
4 * fe 
ü ih 
14 151 
- 14 
5 
6 ” 3K 
54 p}? 
8? 
r 
': 43 
KN 4 * 9 
'v _— 
| 8 
1 
} wo 
4 ;'F is, 
= . + 
© $1780 
5! ET 2 
oy 17 
—_ 
r 
27 1 
3 ( +H 
3 1 
; ? 
1 * 
70 
. 
* 74 It ; 
3 * 
. 
* 
. 
I 
ie 
3 
. 
n + wy Ly 
. 
' a FEWRY 
. '£ 
5 
1 171 
1 *. 
Ty * 
7 
is * 
, , 
I 15 , by 
oy . 
„ 
1 a 
4 
a4 ö 
8 ; 
: | 5 4 
IS 
; 1 
8 . 
43 * 
14 
119 1 . 
14 1 
8 N 7 
. 2 
Li 8 | ? 
1 L 
WAY 
1 8 
ö Y 
0 
. 11 
3 j 
. 


— 


— IT. < \ Ir. 
-” ee ed * 
— . — > 1 


* © = PRES 
—— 3 =_ — * 
— 2+ 2 = — — 7. 
SY 8 1 
n 
* — 


— 


— 


33 
— — == N 


A Ta able f the Principal Matters | 


— 


 eutjon in tho Court of W 1 


ra ecial Ferdici 
5 Es e Was found 
to be Preſident, and the other 

Solicitor to the Company, and 
that by this Means the Plaintiff 
loſt his Voyage; and Judg- 


ment in C. B. was given for 
the Plaintiff; and upon a Writ 


of Error in R. Y. the Judg- 
ment was affirmed ; and ruled 
that this being a Suit in the 
Admiralty againſt his Goods, 
this is a Suit there within the 
Statute, and that it lies againſt 
the Defendants, as the Movers 
of the Suit; and though the 
Plaintift was "Tenant in Com- 
mon of theſe Goods, that this 
was but in Abatement, and 
- that nothing appears within 
the Record, which abates the 
Plaint. Page 334, 361 
tn Time of War, and upon great 
Emergencies, the King for the 
Service of the Publick, may lay 
an Embargo, and employ the 


" ha of his Subjects. 435 


agreement. 


Though no Intereſt may pass by 
a parol Agreement, yet if the 
Perſon enjoys according to ſuch 


Agreement, an Action lies for 


the Money upon the other's 
Agreement. "oh 
A Settlement was made on the 
Wife in Marriage, in Perſu- 


ance of Articles in Writing | 


ſealed; if it after appear to be 
deficient, it ſhall be made up 
by the Heir; but if it had 


— 
* 


been only upon a my — 


1 ment, or if at the 'Fime of the 


Settlement, the Lands had 
been of full Value, and after 
by Accident had gone leſs, 


there had been- no Relief 


Page 158 

If a Man is 0 
a Leaſe be drawn contrary to 
his Agreement, 'tis within the 
Statute of Frauds, &c. and he 
ſhall not be relieved, other- 
wiſe if he had been unlettered. 


159 


Moved | in Arreſt of Judgment i in 


an Action brought upon this 
Promiſe ; If you will procure 
15000. to be paid imo the 
Exchequer, upon the Aid of 
12d. in the Pound, in my 
Name, or in the Name of fuch 
Perſon as I. ſhall dirett, I will 


give you 6001. &c. and infiſt- 


ed that this was Brocage, and 
a Promiſe againſt Law ; but 
the Court Far on that no- 


thing appears in the Declara- 


tion againſt Law, for the Bor- 


nor the Lender receive it ; but 
the Conſideration is wholly be- 
tween Perſons not intereſted 
in the Money. 322 
Where a Statute inflicts a Penalty 
for doing an Act, though the 
Act be not prohibited, — the 
Thing is unlawful ; and if fuch 
Thing appear in the Declara- 
tion, or upon the Pleadings, 
the Agreement to do fuch 
'Fhing 1s void. OSS 
Where an Agreement is to be 


performed upon a Contingent } 
an 


hee. 


rower does not pay | Brocage, 


«> 
wy S 1 
- 2 F 


_ 


.—< 
3 


| but when it appears by the 
whole Tenour of the Agrec- 


. 


he Wiſe of the | 
fore Marriage, and the Defen- 


within 


be 
there a Note in Writing is not 
neceſſary, for the Contingent 
might happen within the Year; 


ment, that it is to be perform- 
ed after the Year, there a Note 
is neceſſary. Page 326, 35 2 
endant be- 


dant had agreed to bring ſuch 
a Sum of Money into the 
Hands of 7. S. to be employed 


to their Uſe; to an Action 
brought 


a Bond for the 
Performance of theſe Articles 


of Agreement, the Defendant, 


| w/o 9 wt oidetar, againſt the 


pleads, that after | theſe Arti- 


cles, the Defendant married 
his Wife, who was the other 
Party to theſe Articles; and ſo 


the Articles were diſcharged by 
the Marriage, Oc. to which 
the Plaintiff demurred; and 


Plea, becauſe he does not ſhew 
that he had brought the Mo- 
ney into the Hands of J. S. 


which was previous to the 
Marriage ; and for not doing | 
fo an Action was attached, and 

that the Bond was not dif- | 


charged by the Marriage. 409 
Alien. 


The King cannot make a League 


mutui auxilii with Infidels; o- 
ther Leagues he may. 167, 204 


Alien Amy being here, and then 


* 
* 
1 


If 


In 


; 


Where the Procecdings upon 


Oxford Act. 
What is not amendable by the 


and it does not appear 
the Agreement, that it is to | 
performed after the Year ; | 


becoming Alien Enemy, his 
Goods cannot be ſeiſed by any 
Perſon, Page 204 
an Alien die before the Break 


ing out of a War, whereby he 
would become an Alien Ene- 
my, he may have an Executor; 
and if he makes an Alien E- 
nemy his Executor, who brings 
an Action; this being ex auter 


droit is maintainable. 370 


Amendment. 


Judgment upon a Bond; the Ve- | 


nire was to cauſe A. B. to come 


before, Gc. on a blank Day, 
& idem Dies given to the o- 


ther Party; the Plaintiff comes 
above twenty Years after, and 
moves the Court to amend it, 

as being a Judgment of the 


laſt Term; and it was amend- 


ed, though it was before the 
46 


Clerk, without Order of the 


Court, if done by him; and if 


according to Law, the Court 

cannot alter, but may puniſh 
him. oa 
the Entry upon the Roll of 
the Writ of Enquiry of Da- 
mages, per Sacramentum duo- 
decim proborum & legalium 


bominum was omitted; neither 
was it ſaid Virtute brevis; a- 


mended in R. B. after Judg- 


ment there, and a Writ of Er- 


ror brought. 253 


the 


Record are right, a Judgment 
ſhould not be reverſed for a 


Miſtake 


_ 


+ Miſtake in Tranſcribin g. Page 


254 


The Miſpriſion of the Clerk in 


the Joining of the Iſſue; by in- 


ſerting of the Name of John 
inſtead of Thomas, though it 
run through the Plea Roll, Ni- 
/i prius Roll, and the Paper 


Roll; yet amended, 591 | 


Amerciament. 


In a Writ of Dower, the Defen- 
- dant confeſſeth the Action as 


to Part, Ideo in miſericordia : | 


He pleads as to the reſt, and to 
his Plea the Demandant de- 
murs; and adjudged for the 
Demandant, Jdeo in miſericor- 
dia entred again; and Held 
that the double Miſericordia 
was not Error. 592, 593 


: Appeal. 


Appeal brought by Attorney ; the 

Letter of Attorney muſt be 
proved, or confirmed ore te- 
„ 


Count in an Appeal of Felony 


was, that circa horam primam, 
Sc. and after goes on, and fo. 


he hora ſupraditt. this ad judg- 
ed to be certain enough. 443, 

l : „ 553 
Super ſuperiorem partem ventris 
proximi ad pettus ejuſdem, &c. 

. adjudged to be a ſuſficient De- 
ſcription of the Wound. id. 
The Allegation of giving the mor- 


tal Stroke, being by the Parti- 


8 


A Table of the Principal Matter? 


| 8 


ciple Dang, is as well or bet- 


A 


T Dedlit. AT 5 Page 443, 553 
The Sheriff returns Attachiari 
& feci eundem, &c. inſtead of 4r- 
 Trachiavi; the Return held to 
| ©:be woods =) . 
Though the recipe to the She- 


Body in B. R. ubicunque, Gc. 
yet he ougght not to return, 
that he hath the Body ready, 
ubicumq ue, ; l C. but when che 
Day is come, he ought to re- 
turn the Body into Court, which 
then is in a Place certain; but 


not avoid the Writ. 444, 553 
Two Perſons were indicted for 
Murder at the Seſſions at Exe- 
ter; the one was convicted and 
attainted, the other acquitted, 
and againſt him the Widow 
brought her Appeal, and he 
removed himſelf hither by Ha- 
beas Corpus; and the Plaintiff 
moved to have an Habeas Cor- 
pus to remove the Body of 
the other who was attainted; 
which was denied; and it was 


Appeal againſt the other alone. 

5 : | 634 
An Appeal before Appearance 
was diſcontinued, and the next 
Term the Defendant being in 
Court prayed to be diſcharged, 
the Appeal being diſcontinued; 
but the Court gave Day to 


. prayed that they might proceed 


againſt him 22 Cuſtod. mareſ- 
cC.)balli 


ter, than if it it had been by 


rift be that he ſhould have the 


ſuch an Error in the Return 
is but Surpluſage, and ſhall 


ſaid that ſhe might arraign her 


bring in the Roll, when it was 
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challi by Bill, which was al- cord, and have not any Privity 
lowed, and the Appeal was] or Authority to take Excep- 


arraigned; and the Court or-] tions. Page 671 
dered a Roll to be made, and 2 

Y a Copy of it to be delivered, | Appearance. 

=_ and gave the Defendant Day 6 1 


L. indicted of Murder, was con-] appears and pleads; but if he 
vict of Manſlaughter, and pray- | appears and takes Exception 
ed his Clergy by a Friend, not] for a Defect in the Writ, or 
being himſelf in Court; and at | Return, ſuch Defect is not aid- 
the ſame Aſſizes an Appeal | ed by the Appearance, unleſs 
was lodged ; Holt Chief u- he waives his Exception by 


ſtice inclined fortiter, that the | Pleading over. Alf $3 
# Court 'ought not to refuſe too 
1 allow Clergy to one convict of Appientice. 
C Manſlaughter. -. 670 7 
3 The Conviction of Manſlaughter | An Apprentice cannot be dif- 


and Appeal of Murder were | charged but by General Seſ- 
removed by Certiorari, and | fions. „„ 
the Party by Habeas Corpus ; The Juſtices may diſcharge an 
and at the Return of the Cer- Apprentice by 5 Elis. and or- 
tiorari, the Appellant moved | der the Money to be returned, 
to file a Letter of Attorney ; | and the Indentures to be deli- 
the Court would make no Rule, | vered up; and this as well 
bat ſaid, that if he filed a Let- | where the Apprentice is diſ- 
ter of Attorney, and the Law | charged through his own De- 
required an Appearance in Per- | fault, as where for the Default 
ſon, the Appeal would be diſ- | of the Maſter. | 108 
continue. 670 | One. put out an Apprentice by 
After the Appeal returned upon | the Juſtices, appears after to be 
the Certiorari, the Appellee | an Ideot, the Juſtices may dif 
ought to ſue a Scire facias a- charge the Maſter, and ſend 
1 gainſt the Appellant ad proſe- | back the Boy to the Pariſh. 
4 uendum; for the Appellant | . - 1414 
3 ln not a Day in Court. 1b:d. | The Juſtices cannot compel any 
Upon the Return of the Con- | one to take a poor Boy to be 
viction of Manſlaughter, the | an Apprentice. © Ibid. 
Counſel. of the Appellant | Where the Plaintiff would charge 
would have taken Exceptions | the Defendant with Money re- 
to the Conviction, but not al- | ccived to his Uſe, as his Ap- 
| lowed; for the Court ſaid, prentice; the Hand of the De- 
they were Strangers to the Re- fendant to the Indentures of 
G Appren- 


— 
I. 
_—_— 


* "8 
_ 
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A Table of the Principal Matters 


1 


Y Apprenticeſhip ought gy Bi [ 


proved, unleſs the Indentures 


Alignment, 


By Agreement between Joint 
Farmers of a Revenue, each 
of them was to have 150 . = 
Ann. paid quarterly, [but that 
not to be taken out of their 


Stock] to be paid at the End | 


of five Years, with Intereſt af- 
ter the Rate of 104, per Cent. 


and if any of them die within | 


the five Years, then that 150 J. 


c. and Intereſt to be paid to | 


his Executors, and the remain- 
ing Money, if any, not to go 
to the Exccutors ; one of theſe 
Farmers aſſigns, and within a 
Month of the Expiration of 


the five Years, dies; held that 


the Arrears before the Aſſign- 
ment was a Choſe en Action, 
and ſhall not go to the Af- 
ee 6, 26 
Whether by an Aſſignment of the 
Land by Tenant for Years, his 


Term ſhall paſs, 539, 540 


Allumplit. 


- Action fur Caſe ſur Aſſumpſit, 
the Defendant may plead Noi 


 Aſſumpſit, and give the Statute | 


of Gaming in Evidence. 195 
Action ſur Caſe upon mutual 
Promiſes upon Marriage, not 
within the Statute of Frauds 
and Perjuries ; ſo upon a Wa- 


upon a Promiſe to pay a Sum 
of Money, when he receives a 


greater Sum from a Stranger. 


| Page 196 


5 Where an Attorney 1s retained 


for a third Perſon, and: the 
Perſon retaining, promiſes him 
his Fees; an Iudebitatas , 
lange will lie upon this Pro- 
mile ; but where no expreſs 
Promiſe, the Law will not 
create one 1418 


If a Man agrees to pay ſuch a 


Sum at three ſeveral Days; 
here he may not declare for 
this Sum, till the Days are 
paſſed; but when the Days are 
paſled, a general Indelitatus 
Aſumpſi lies. 326 


If a Man pay Money upon a Po- 


licy of Aſſurance, ſuppoſing a 
Loſs when there was not, in 
ſuch Caſe this ſhall be Money 


received to the Uſe of the Pay- 


er, becauſe the Money was 
paid upon a Miſtake ; the like 
if it was upon a Fraud in the 
Receiver, i 412 


Attoꝛnep General. 


Mr. Attorney's Conſent cannot 
bind the King as to Matter of 
Law; it will as to Matter of 

Fact, unleſs the Court ſee it 
to be to the King's Prejudice. 
| | 118 


Attachment Fozeign. 
Whether by the Cuſtom of the 


Ser. » 196 City of London, Money can 
An Indebitatus Aſſumpſit lies not be attached in the Hands of 
3 — the 
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th 
make a Will. 


fore the Action commenced; 


there the Defendant may plead 


Non aſſumpſit, and give the 
Attachment in Evidence ; but 
where the Condemnation is af- 


ter the A@ion commenced, 
plead | 


the Defendant ought to 


Averment. 


Where an Action is brought for 
a Sum not certain, by Special- 
ty, but it is reduced to a Cer- | ' 


tainty by Averment in the 
Pleading ; the Defendant may 


plead Ni debet generally, or 


take Iſſue upon the Averment ; 
which if he does, he muſt 


ſtrictly purſue the Averment. 


Declaration in Debt that per 
quoddam ſtriptum, Ge. [being 
a Deed Poll] teſtatum eſt quod 
Defend. cepiſſet of the Plain- 
tiff, ſuch Lands pro umo Auno 


ſi vita tam diu diveret; and a- 


vers that 7. M. was the Life 
intended; Iffue was taken that 
J. M. was not living, and af- 
ter Verdict, that he was living; 
Repleader awarded, for the 
Count ſi vita, 5c. being un- 


certain, the Averment dehors | 


did not mend it; and the Iſ- 
ſue was therefore quite imma- 
terial. 569, 570, 571 


© Ordinary, in eaſe a Perſon 
dies Inteſtate, or in caſe he 
l Vill Page 516 
Where the Condemriation in an 
Attachment in London is be- | 


TY 


; 


_ 4 


{ 


35 Avowzy, | 


Where there is a Plea in Bar to 


an Avowry, and Iſſue joined, 
the Court will not give Leave 
to the Plaintiff to confeſs the 
Avowry relidta verificatione, 
becauſe it may be a Prejudice 


to the Defendant. Page 594 


Authoꝛity. 


A general Authority to a Bailiff 


to receive Rents, and to make 
Demand of them, and to maxe 
Entry, is not ſufficient to autho- 

rize him to take Advantage, 
and make Demand of a Rent 


accrued due after the Autho- 


rity given ; for it is a new 
Right attached, and there 
ought to be a ſpecial Autho- 
rity for this Purpoſe. 413 


Award. 


An Award that he ſhall pay fo 


much as ſuch Land is worth, 


The Condition of a Bond for 
Performance of an Award was, 
fi the Defendant ex parte D. 


ſhall ſtand, &'c. upon Nul tiel 
arbitrement pleaded, the Plain- 
tiff replies and ſhews the A- 
ward, Oc. and that the Plain- 
tiff and Defendant ex parte D. 
ſhall ſcal a Releaſe to the Uſe 
of each other, of all Actions, 
c. touching the Account a- 
foreſaid; and adjudged for the 
Defendant, for the Award is 

not 
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1 


not mutual, and nothing is to 
be made to D. for the Releaſe - 
is to the Uſe of each other. 

: 1 679 


Bail 


HE Count of R. B. refuſed | 

to, bail Lord Danby, who. 

upon an Impeachment wascom- 

mitted by the Houſe of Lords. 

1 

Where a Party i is committed by 

Order of the Houſe of eres 
upon a Prorogation he my 
bailed. bid 

Said, that no Man can demand 


de jure to be bailed in caſe of 


High Treaſon, and that in 
Murder, to bail or not, is diſ- 
cretionary. Ibid. 


A Scire facias may be brought 
againſt the Survivor of two | 


Bail, being upon a Recogni- | 
zance; otherwiſe upon a Judg- 


ment, for there it is joint. 100 


After Judgment! in a Scire facias 


a againſt the Bail, the Court will 
not ſet aſide the Judgment, 
becauſe the Principal is com- | 


mitted in Execution : but this 
ſhould have been pleaded upon 
the Sire facias. 120 


Upon the Removal of a Cauſe 


by Habeas Corpus, the Bail in 
9 Inferior Court are diſ- 
charged. 245 


Where the Warrant of Commit- 


ment did expreſs it to be for 
aiding and aſſiſting Sir 7. M. 


4 


'F 7 


Who was 1 8 Higl oh 


i it did not expreſs the Speci 
of Treaſon, for which. Sir 


< held not good; and for this 
| Reaſon the Parties committed 


Treaſon to eſcape; yet — 


7. M. was charged; it was 


were bailed. N 596, 397, 
| n NG oak 


Peng the kings Servant, * 1 
under Protection of Parlia- 
ment, excuſes mne after 
an Arreſt. 21 
Money paid for placing out a 
Son an Apprentice, after an AG _ = 
of Bankruptcy, ſeemeth not to 
be aſſignable by the 8 
ſioners. : 
Sale by Commiſſioners of Bank. 
rupt of Lands, void, if not by 
Deed enrolled; and in this 
Caſe the Inrolment hall not 
Plate. 30 
Upon a Contract where 3 3 
Luid pro quo, an Act of Bank- 
ruptcy ſhall not over-reach it. 
| 149 
One aneſhed puts in Bail, and 
does not pay the Money within 
ſix Months; if he becomes a 
Bankrupt, the Bankrupty ſhall 
not relate to the Time of the 
Arreſt ; but he ſhall be adjudg- 
ed a Bankrupt after the fix 
Months only. 270 
The Buying of Victuals for the 
Navy, though he ſells the Sur- 
pluſage to others, will not 
make a Man liable to the 


Statutes of Bankrupt, becaulc 
7 | : it 
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Contained in this Boot. 


it is a Contract for a particu- 
lar Purpoſe. Page 292 


A Schoolmaſter not within the 


Statutes of Bankrupts. Ibid. 
tutes of Bankrupts. bid. 
Being Partner of a Ship, unleſs 
it be found that he traded, 
will not make a Man a 'Tra- 
der, nor Employing a Sum by 
way of Venture in 'Trade. 293 


Bailiff, 


He that juſtifies in Treſpaſs for 


taking a Diſtreſs as Bailiff, for 
| Breach of a By-law, ought to 
ſhew that he had a Precept 
for ſo doing, becauſe he can- 
not do it ex 2 any more 
than a Sherift can execute a 
Judgment without a Writ. 587 


| Difference between Juſtifying in 


Treſpaſs and in Avowry. 1bid, 
Bar. Vide Pleading. 


Plaintiff brought an Action of 
Treſpaſs againſt the Defen- 
dant; the Verdict and Judg- 
ment was for the Defendant; 
and after the Plaintiff brought 
Trover for the ſame Cauſe; 
and upon Plea in Bar and De- 
murrer, held that the Plaintiff 
was not barred to bring Trover. 


49, 58 


An Eſtoppel pleaded in Bar, that 


is upon Record, and the Con- 
cluſion being, Judgment ſi ac- 
tionem prædict. c. good. 49 


Where the Plaintiff is barred in 


one Action, he ſhall be barred. 


A Shoemaker is within the Sta- | 


in another; and where not. 
Page 48, 49, 57. 
Baron and Feme. 
Baron and Feme levy a Fine of 
the Wife's Land; and the Wife 
alone declares the Uſes; ſuch 
Declaration is void, except an 
expreſs Aſſent of the Husband 
is proved. Fe 8 275 
Debt upon a Bond; the Defen- 
dant after Oyer pleads the Sta- 
tute of Uſury, and it appeared 
to be an uſurious Contract 
made by the Wife; and ruled 
to be an uſurious Contract by 
the Husband, ſufficient to dif- 
charge and avoid the Obliga- 
tion ciorliter, though not ſuf- 
ficient to charge the Husband 
criminaliter. e 
If a Tradeſman having Notice 
of a Difference between a 
Man and his Wife, ſells the 
Wife Goods only to enable 
her · to ruin her Husband, there 
the Husband ſhall not be charge 
able; but if the Tradeſman 
deliver the Goods as fit for the 
Wife, upon the Credit of the 
Husband, without Notice of a 
Difference between them, the 
Husband ſhall be charged; if 
a Tradeſman be not privy to 
ſuch Differences, yet if the 
Goods be not ſuitable to the 
Quality of the Wife, the Hus- 
band is not chargeable; or if 
Part only be ſuitable, he ſhall 
be charged only for that Part: 
Alfter a publick Trial, the Hus- 
band ſhall not be chargeable, 
D — 


* 
1 8 * 


Rn 
- 
* 


for this is Notice ſufficient off 


the Difference between Man 
and Wife. Page 349 


* , Bills of Exceptions. 


A Bill of Exceptions lies in the 
Court of King's Bench. 356 


Bill ok Exchange. 


H. draws a Bill of Exchange up- 
on P. payable to S. who en- 
dorſes it to 4. who endorſes it 

to C. C. brings his Action a- 
gainſt H. and had Judgment; 
and after he brings his Action 
againſt S. who pleads the Judg- 
ment againſt H. in Bar of this 
Action; and adjudged a good 


Drawer, he has waived his Li- 
berty of ſuing A. and F. for if 
he may ſue S. then S. may ſuc 
H. and ſo H. be doubly charged. 
rs 255 

In an Action ſar Caſe upon the 
Cuſtom of Merchants in Bills 


laid, that if a Merchant or an- 


a Merchant, or another Man 
having Commerce, c. ad- 
judged that the Cuſtom is laid 
too general; it ſhould be more 
confined to Place or Perſons. 


C. drew a Bill of Exchange upon 
N. in Oporto, for 1000 Mille 
Rees, Auguſt 6. payable thirty 
Days after Sight: Auguſt 14. 
the King of Portugal leſſens 


2 


| 


Plea, for by ſuing of the 


other Man draw a Bill upon 


265 


of Exchange, the Cuſtom was | 


A Table of the Principal Matters 


201, per Cent. Adjudged, that 
the Bill ought to be paid ac- 
cording to the antient Valne, 
for the King of Portugal may 
not alter the Property of a 
Subject of England. Page 272 
Proteſt of a Bill of Exchange is 
prima facie an Evidence of 
Non- acceptance, and ſufficient 
to put the Proof on the other 
„ Ibid. 
Action ſur Caſe upon a Bill of 
Exchange, payable to J. S. or 
Bearer; and a Cuſtom alledged, 
that ſuch Bill is aſſignable, and 
that the Endorſee may have 
an Action; to which it was 
demurred; and adjudged for 
the Plaintiff, infomuch that 
the Cuſtom was alledged ; 
which being confeſled by the 
Demurrer, the Court muſt take 
it to be ſo. 332, 346 
An Indebitatus aſumpſit does not 
lie upon a Bill of Exchange. 
Every Bill is extant, till hw 
has been a Satisfaction upon it; 
and the Drawer is liable, and 

ſo are all the Endorſers. 410 
See there ſome good Diſtinc- 
tions relating to Bills of Ex- 
change. „„ 
The Party has a Liberty to bring 
his Action againſt any of the 
Indorſers of a Bill of Exchange, 
if it be not paid by the Ac- 
ceptor. | 343 


w< 


| Bottomry. 
If a Ship deviates in her Voyage, 


the Value of the Mille Rees 


and is after loſt, the Plaintiff 
who 


who had lent Money upon her 
Hull, thall recover. Page 153 


' Byidges, 

Corporations are rateable with 
the County, towards the Re- 
pair of publick Bridges. 254 


By-laws, Vide London. 


tion, he ought to take Notice 


where void. 371 to 384 


Carrier. 


1 Carrier is bound to carry 
| Goods, as much as an Inn- 
keeper to receive Gueſts, 279 


= Certioꝛari. 


A Replevin by Plaint in the She- 
riff's Court of London, and 
Pledges de Retorn habend. 


A into the Mayor's Court, and 
Y after into the King's Bench by 
4 Certiorari, and after Oyer the 


Return awarded; and upon 
Elongat returned, Scire facias 
went againſt the Pledges in the 
Sheriff's Court; and to this it 


Contained in this Boot. 


If a Man comes into a Corpora- 
of their By-laws, at his Peril. 


33 3 
By-laws in the City of London, 
where good and binding, and 


there found; this was moved 


Party deelared in R. B. and a 


that the Pledges in the Inferior 
Court are not diſcharged by 
the Removal of the Cauſe by 
Certiorari; for by a Certiorari 
the Record cum omnibus ca 

| tangent is removed. Page 244 
Concerning Certiorari's returna- 
ble into Chancery, what is re- 
moved by them, and whether 
they be a Superſedeas ; and 
the Difference between ſuch 
Certiorari's and Writs of Er- 
ror, as to their being a Super- 
ſedeas to the Judges, to whom 
ſuch Writs are directed. 419 
T0 422 


Challenge. 


an Information the King chal- 
lenges a Juror, and the Party 
touts peravail, he muſt ſhew 
Cauſe immediately, but the 
King is not bound to ſhew 
Cauſe till all the Panel be 
peruſed; but he muſt ſhew 
Cauſe before the Jurors be 
drawn, and cannot challenge 
_ peremptorily. 82 
Want of Freehold no Challenge 
to the Polls in a City, which 
is a County within it ſelf. 91 
If upon a Challenge the other 
Side demur, and the Judge o- 
ver-rule it, tis entred upon the 
Original Record; if at Niſi 
prius upon the Poſtea ; if the 
Judge over-rule the Challenge 
upon Debate without a De- 
murrer, then tis proper for a 
Bill of Exceptions. 101 
Challenge to the Array quia nul- 


In 


was demurred ; and adjudged 


to milite in eodem panello 
: | | EN 


* 


* 
4 


; 
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exiſtent. returnat. ill; it ought 
to be averred, that J. S. and 


J. N. returned upon the Pa- 


nel are not Knights; then it 
Page 229 


might be tried. 


Chancery, 


'The Father being ſick, a Tradef: | 


man ſold Goods to the Son 
worth 400 J. and the Son gave 
a a Judgment for 1600 J. defea- 
fanced to pay 800 J. within 
forty Days after his Father's 
Death ; the Father dies within 
a Year, the Son relieved in E- 


quity ; otherwiſe if the Father 


had been in perfect Health, 
though he had died quickly 
after. 3 


A Deviſe of 500 J. to his Niece, | 


when ſhe. attains the Age of 
Twenty-one, or ſhall marry, 
which ſhall firſt happen, to be 
paid her with Intereſt ; this 
| decreed to be a preſent Inte- 
. reſt. 7 | 148 


A Releaſe being given without 


examining the Particulars of 
the Account; the Party was 
relieved againſt it. 


dian from an Infant, as ſoon 

as he comes of Age, it is not 
—n—_— Ibid. 
A Factor ſmuggled Foreign Cu- 
ſtoms, yet brought them as 


paid upon Account; Chancery 


would not relieve. 149 
An Injunction was granted to the 
— Eccleſiaſtical Court, becauſe 


the reſt of the perſonal Eſtate 


4 


| was in Queſtion in Chancery. 
| _— RF age 287 
Chancery will not make a De- 
cree for a Portion, without ha- 
ving a fitting Settlement made, 
and ſuitable to the Portion to 
be received. 1 


Charter. 


A Form of electing Officers in a 
Corporation, being preſcribed 
by an antient Charter, and a 
new Form appointed by a new 
Charter; tho the new Char- 
ter of it ſelf, cannot alter the 
Manner of Election veſted and 
ſettled by the former Charter, 
yet by Conſent and Acceptance 
of ſuch new Charter, and act- 
ing under it, [which will be 
an Evidence of the Conſent 
and Acceptance] the Manner 
of Election may be altered ac- 
cording to the new Charter. 


574, 575, 576, 577 


Ibid. 
A Releaſe obtained by a Guar- 


Claim. 


The Commiſſion of Claims, a 
Commiſſion of Oyer and De- 
terminer, the Petitions and 
Claims, are in Law French, 
and recorded and entred up in 

| Latin, upon Rolls kept in the 
Chancery. 51 
There was a Court before the 
Houſe, and at the Gate of the 
Houſe, the Heir ſaid to the 
Tenant, that he was Heir of 
the Houſe and Land which he 
held, and forbad him to pay 
more Rent to the Defendant, 


5 £0 


4 ___ Contained in this Book. 
= &< co inſtante enter d the Houſe: Natural, and not in his corpo- 
Adjudged to be a ſufficient | rate Capacity. Page 488 
Claim. Page 412 
b Commitment. 
4 5 * Coin. Commitment by a Secretary of 


A Bond entred into for the Pay- 
ment of 100 Guineas; Debt 
brought upon it; and the Plain- 
tiff declares, that the Defen- 
dant became bound to him 27 
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Guineas attingent. ad valorem 
107 l. 10s, whether this be a 
Variance between the Count 
and the Bond. 572 
Where Current Coin of the King- 
dom, there the 'Thing it ſelf 
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the Value, and the Count ought 
to be in the Debet & Detinet ; 


demanded, there it ought to 
be in the Detinet, and the 
Plaintiff may count to the Va- 


The legal Value of Coin is 
that which it is coined for, and 
not what it paſſes for by Con- 
ſent. Ibid. 


Colleges. 
Colleges are Lay Corporations. 


Head of a College cannot main- 
tain an Aſſize for his Headſhip: 
he hath no ſole Seiſin; he has 
not a Title to the Revenues 
or any Part, till they are di- 
vided by Conſent, and then 


Centum nummi aureis vocat. 


494 


ought to be demanded, and not 


but where a Foreign Coin is 


lue. $7951: 


he has Property in them in his 


——_——_ 
@ 


State qua talis, good. 596, 597, 
oe” 598 
Whether a Commitment for Fe- 
lony or Treaſon, to the Tower, 
New-Priſon, or to the Cuſto- 
dy of a Meſſenger, be ſuch a 
lawful Commitment, that an 
Eſcape from thence would be 


Commitment to a Meſſenger ſaid 
by Holt Chief Juſtice to be ir- 


that he did not approve of ſuch 
Commitments, except for a 


Priſoner might be examined, 


fit ; for there might appear 
Reaſon not to commit him. 


Did. 
Common. 
Preſcription for Common appur- 


that they were the Cattle of 
the Plaintiff levant and cou- 
chant upon, & c. the Traverſe 
adjudged good upon a Demur- 
rer, for not only the Levancy 
and Couchancy is the Meaſure 
of this Common, but the Pro- 
perty of the Party likewiſe. 
137 


poſſeſſed of a Tenement and a 
Piece of Land, to which he 


1 ought 


; . 4 4 

, 
: | 1601 
Vii 1. 
; 1 * 

i » 
: [ 1 
bt 7 "2 
1 


Felony or Treaſon. 599 
regular, though not void; and 


ſhort Time, in order that the 


which might be for his Bene- 


tenant; the Defendant traverſes 


Plaintiff declares, that he was 
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ought to have Common for his 
Beaſts levant and couchant up- 
on his Tenement in, &c. and 
that the Defendant had entred 
and made divers Holes in the 
Acres, and ſtored them with 


Conies, ſo that, &c. the De- 


fendant demurred to the De- 
claration; Judgment for the 

Plaintiff in C. B. and a Writ 
of Error brought, and Error 
aſſigned, that the Plaintiff had 
not entitled himſelf to this 


Common, but only ſaid po 
ſeſſionat. & habere debuit ; but 


the Action adjudged to be well 
brought, it not appearing that 
the Defendant was in Poſleſ- 
ſion, but only a Tort-Feaſor. 
| Page 621 


Condition, 
Condition of a Bond was, If the 


out ſaying what ſhall become 
of the other 10000). In the 
Life of Mr. B. there was a 
Treaty of Marriage propoſed 
between F. and the Lord 8. 
which broke off, and after his 
Death it was renewed again, 
and the Marriage had with 
Conſent, but before F. attain- 
ed her Age of Sixteen; and 
decreed in Chancery that the 
10000 J. was not forfeit, for 
that the Conſent was the chief 
Thing, which was had, and 
the Time but a Circumſtance, 
which had been diſpenſed with 
by Mr. B. himfelf, in his Trea- 

ty in his Life-time. Page 286 
Upon a Writ of Error upon a 
Judgment in the Grand Seſ- 
ſions in Wales, the Caſe was, 
T. having three Daughters, de- 
viſes the Manor of D. to Fane, 
and her Heirs for ever: Pro- 


Ship be hindered by Streſs of vided that ſhe marry my Ne- 


IWeather, or Leekage, ſo that 


ſhe return not ; the Ship is 


drowned; this was held a Hin- | 
derance within the Words of 


the Condition. -þ 
Mr. B. deviſes to his Daughters 
G. and F. 200001. a- piece, to 
be paid at their reſpective Ages 
of Twenty-five Years, or Days 

of Marriage, ſo as ſuch Mar- 
riage be not before Sixteen , 
and ſo as ſuch Marriage be 
with the Conſent of the Lady 
C. Mrs. B. and one Lea, or 


one of them; and if either of | ſhall be married to my ſaid 


my Daughters ſhall marry o- 
:therwiſe, then ſuch Daughter 
ſhall have only 1000080, with- 


4 


phew T. at or before ſhe attain 
the Age of Twenty-one Tears ; 
and if ſhe refuſe to marry my 
ſaid Nephew T. or be married 
to any other before ſhe attain 
the Age of Twenty-one, then 
he deviſes D. to his ſecond 
Daughter Mary and her Heirs ; 
and he deviſes his other Manors 
to his other Daughters, with 
the like Limitations; and then 
follows this Clauſe : Provided 
and my Will is, that if nei- 
ther of my ſaid Daughters 


Nephew, before their reſpettioe 
Ages of Twenty-one, then 1 
deviſe the ſaid Eſtate of D. 


and 


"0 
__ 


GD in E D 


yy S. to my Wife, and five | 


other Truſtees, and they to 
ſell and diſpoſe of the ſame, 


&c. the Judgment was affirm- 


ed; for the Will is, if Jane 
and Marty do not marry T. be- 
fore their 


Age of Twenty- one, 
that then the Fruſtees mia 


bog and therefore no Intereſt 
5 given to the 'Truftces, till 


their Age of Twenty-one ; and | 
9 appeers by the Verdict, that 


Fane was not Twenty-one, at 


the Time of the Ejectment 
brou ne”. 


5455 301, 319 
content. 


Conſent of the Parties cannot al- 
ter the Law; but if ſuch Con- 


ſent appear upon Record, it 


dichce to a Warrant of a Ju- 
ſtice of Peace, upon the Face 
of which Warrant it appears 
that the Juſtice did not convict 
the Offender againſt whom it 
iſſued, within the Time limit- 

ed by the Statute upon which 
he is convicted; whether he 
ſnall be chargeable in Treſ- 
paſs for a Diſtreſs taken by him 


| 


Where a Conſtable acts in Obe- 


FRAY 


according to ſuch Warrant. 


Page 445, 566 to 569 


Continuando. See Treſpaſs. 
Treſpaſs for digging up Poſts, 


breaking his Cloſe, and carry- 


ing away thePoſts, G. Continu- 
ando, &c. the Cuntinuando ill 
upon a Demurrer ; but after a 


Verdict good by Reference. 42 


| In Treſpaſs with a Continuando; 


the Party is not obliged to 
prove the preciſe Timealledged 


in the Continnando, but he 


ought to prove a Treſpaſs at 


ſome Time within the Time 
alledged; but he may waive the 
Conti nuando, and give the ſin- 

gle 19 in Evidence. 641 


i no Error. 8 118 | Continuances. 

Confpiracp. The conſtant Practice on the 

| Crown-Side, is to enter Conti- 

Whether Action of Conſpiracy nuances only for them who ap- 
for cauſing the Plaintiff to be] pear. - 18 
endicted, be local or tranſitory. j Where an Act of Parliament aids 
44 | the Diſcontinuance of the 

a Term; yet when the Term is 
Conſtable. continued by the Statute, the 

| | 


Party ought to enter up his 
Continuances ; and for Default 
of it, his Action is diſconti- 


0 nued. 572 


Contumacy, 


Acting upon a Miſtake, or refu- 


ſing to obey a legal Power in 


a dubious Point, ſaid arguendo 


not to be Contumacy. 510, 
511 
Con⸗ 
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Conviction. 
Exception to a Conviction upon 
the Statue of Vill. & Mar. 
for keeping of a Warehouſe 
for Low Wines, (5c. becauſe 
in Engliſh, not allowed. Page 
1 7 | 2 OED 562 
Whether though it do not appear 

by the Conviction, that the 

Party convicted was ſuch an 
Offender as the Statute de- 
ſcribes; yet he being convicted 
of offending againſt the Form 
of the Statute, it ſhall be in- 
tended that he was ſuch an 
Offender, and the Conviction 
>2 good. 


Convepances. 


Where an Act is imperfect, and 
is to receive its Perfection from 
a ſubſequent Act, there of Ne- 
ceſſity they muſt be taken as 
one entire Conveyance; but 
when the firſt Act is ſufficient 
to paſs an Eſtate, the Law 


will not expect a future Act, 


though to ſome collateral Pur- 
poſes it would paſs it ſtronger. 
186 


Where many Acts are done, 
former, and ſome later, and 
all ſufficient, between the Par- 
ties they ſhall be looked upon 
as one Conveyance; but as to 
the Intereſt of a Stranger, and 
for his Advantage, they ſhall 

be conſidered apart. bid. 


2 


Did. 


ſome 


Copyhold, 

A. Tenant of a Copyhold for 
Life, Remainder to B. to com- 
mence after the Death, Surren- 
der. Forfeiture or other De- 
termination of the Eſtate of _4. 
A. is attainted of Felony and 
pardoned, B. enters ; whether 
his Entry be lawful. Page 8. 
Copyhold not forfeited by Felo- 
ny without Cuſtom. Ibid. 


Whether the Copyholders Eſtate 


be veſted in the Lord by For- 
feiture without Entry. 9g. 
A. ſeiſed of a Copyhold for Life, 
Remainder to B. the Lord of 
the Manor is difleiſed : 4. con- 
tinues in Poſſeſſion, and B. li- 
ving, A. ſurrenders to the Diſ- 
ſeiſor; the Diſſeiſee re-enters, 
the Eſtate of B. was not well 
ſurrendred, but he ſhall have 
it againſt his own Act. 28 
Mortgagor ſurrenders into the 
Hands of two cuſtomary Te- 
nants, to the Uſe of the Mort- 
gagce, upon Condition to be 
void, if the Money be paid at 
ſuch a Day, and to avoid the 
Lord's Fine, this Surrender 
was not preſented at the next 
Court ; but after the Court 
Was over, a new Preſentment 
was made ; the Lord inſiſted 
upon this Non-preſentment as 

a Forfeiture, and Relief de- 
nied in Equlty- 142 
Copyholds are within the Statute 
| of 32 Her. 8. and in all Caſes 
of general Statutes, Li err 


— 


— wenn ns 


"Comaned in this Book. 


__— — 


ſhall be within the Statutes, 


except a Prejudice accrue to | 


the Lord, or there be an Alte- 
ration of the Cuſtom. Page 297 


| Copyholds are within the Statute | 
of Sewers to be taxed, but not 


WEE > ET: _ Ibid. 
A Copyholder of a Manor, within 
which was the Cuſtom of Free 
Bench, ſurrenders his Eſtate, 
and dies; the Wife enters, and 
after the Surrender is preſent- 
ed, and the Surrendree admit- 
ed; and adjudged upon a ſpe- 
cial Verdict, that the Admit- 
tance of the Surrendree had 


defeated the | Eſtate of the 


Wife, for the Title of the Wife 
- commences upon the Death of 
her Husband, and not like to 
the Caſe of Dower.” 


0 oꝛpoꝛation. 


Declaration in Ejectment brought 
by a Corporation, was by Con- 


ſent in the Baptiſmal and Sur- 


name, as well as Corporate 
Name of the Head; leaſt if it 
had been in the corporate 
Name only, upon the Confeſ- 
ſion of Leaſe, Entry 
ſter, it ſhould have been in- 
tended an Admiſſion that he 
was lawful Head. 2 
In a yo api wad againſt the 

Mayor and Citizens of Cheſter, 


3 was a Warrant of At- | 


torney under the Seal of the 
Mayor to appear; Ouere, whe 
ther it ſhould not have been 
under the Corporation Seal. 


134 


406 


and Ou- 


CY 


 Vyare Tmpedit,during the Vacan- 


Where a Statute gives a Penalty 


Where a new Statute gives treble 


be given for the Delay; but in 


therefore he cannot demand it. 


Colts; 


cy, is at Common Law; when 
the Church is full, it is upon 
the Statute; in the firſt Caſo 
there ſhall be Coſts, in the laſt 


not. Page 25 


to the Party grieved, to be re- 
covered by Action, (5c. this is 
a Duty veſted before the Ac- 
tioa brought, and Coſts ſhall 


caſe of an Information, or 
Action popular, then the Par- 
ty is not entitled to the Money 
before the Information; and 


363, 367 


Damages and Coſts, the Coſts 
ſhall be treble. 555 


In an Action of Debt, Damages 
may be encreaſed by the Court 
uñder the Head of Coſts, where 


they ſee Cauſe; and in what 


Manner it may be done againſt 


an Executor ; but after Judg- 
ment entred, an Application 


for that Purpose is too late. 


561 


In In Treſpaſs where the Defendant 


does not inſiſt upon the Right, 
but pleads not guilty ; whether 
the Plaintiff ſhall have full 
' Onere, If there be an 
Aſportavit, though not out of 
the Premiſſes, full Coſts ſhall 
ſhall be given. 666 
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Covenant not to releaſe without 


— 


— 
, 


A Table of the Principal Matters 


: Covenant. 


The Covenant between Joint 


Farmers of the Revenue being 
Separatim & reſpetiim, and 
not Conjundtim, may an Action 
of Covenant be brought by 
one againſt the reſt jointly ; 
Onere. | Page 6 
'The Covenant not bcing for Pay- 
ment to the Aſſignee, can the 
Aſſignee maintain an Action of 
Covenant? Iubid. 
A Share in the Eaſt-India Com- 
pany, ſaid per Maynard not 


to be aſſignable, but by way 


. 


of Covenant. 7 
Though the Covenantor performs 
the Letter of the Covenant, 
pet if he does any Act to de- 
Lat the Intent or Uſe of the 
Covenant, he is guilty of a 
Breach. 3 40 
Upon a Feoffment Husband and 
Wife covenant, that they are 
able and may grant, and wall 
make further Aſſurance, if re- 
queſted within ſeven Years; the 
Wife was an Infant at tho Time 
of the Covenant, and dies 


within ſeven Years ; her Non- | 


age is a Breach as to the Abi- 
lity to grant, but not as to the 
Making of further Aſſurance. 


42 


the Plaintiff's Conſent; in an 
Action he ought to aver the 


Releaſe was without his Con- 


ſent. 120 


Covenant in a Leaſe to repair 
pradimiſſa from the Time of 


1 


2 4 


j 


p 


the Leaſe, to the Determina- 
tion of it, is a continuing Co- 
venant, and will extend to 
Buildings erected after the 
Leaſe. Page 121 


Covenant for Enjoyment of 


Goods, and to ſave harmleſs 
againſt B. and others; this a 
particular Covenant, and no 


Notice requiſite; but if the 


Covenant be for Enjoyment 
of Lands, there ought to be a 
Diſturbance upon Title. 160 
Covenant upon a Charter- party 


for Freight of French Goods, 


the Importation of ' which is 


after prohibited by Act of Par- 


liament ; Ozere, whether the 
Plaintift ſhall recover. 161 
Copyholder in Fee, according to 
the Cuſtom, leaſes for thirty-one 
Years ; the Leſſee covenants to 
repair, the Leſſor ſurrenders to 
J. S. and the Leſſee alſo ſur- 
renders to J. D. of which the 
Leſſor had Notice before his 
Surrender, and accepted the 
Rent from 7. D. after the 
Aſſignment, 7. D. ſuffered the 
Tenement to be in Decay; 
upon which 
venant againſt the firſt Leſſee, 
who pleaded the Aſſignment to 
J. D. and Notice and Accept- 
ance of the Rents by the Leſ- 
ſor, before his Surrender to 
J. S. upon which the Plaintiff 
demurred ; and adjudged that 


the Action well lay, for if Co- 


pyholders are enabled to de- 
miſe by Cuſtom, they may co- 
venant and make Conditions 
for Re-entries, &c. 296, 305 

Leſſee 


J. S. brought Co- 
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his Executors, Adminiſtrators 
and Aſſigns: Adjudged that an 
Action of Covenant was main- 
tainable by the Heir. Page 305 
Covenant to enjoy, free and clear 
from all Incumbrances, &5c. 
and the Plaintiff aſſigus for 
Breach, that 64 J. Rent was 
arrear, which he had deſired 
the Defendant to pay, and he 
had not done it, c. the De- 
„claration adjudged to be ill, 
ut videtur, becauſe the Plain- 
tiff does not ſhew that he is 
damniftied. ' . 
Action of Covenant was brought 
by the Herald Painters, & pro 
quolibet & ſingulis eorum, that 
they ſhould bring their Work 
wer + a Place, and that there 
ſuch Work ſhall be done, Gc. 
and becauſe one of the Cove- 
nantors did nat bring his Work 
to the Place aforeſaid, there 
to be worked, the others 
brought this Action, c. and 
the Action was adjudged to be 


well brought, for the Action 
is founded upon the Work not 


being brought to the Place ap- 
pointed for it; and in this 
Part the Covenant is joint, 

and the Intereſt joint. 401 


Court of R. B. 


The Jury find a Latitat to have 
been taken out 21 Jan. Cc. 


not prejudice; the Courſe of 


teſte 28 Noo, this Finding ſhall | 


| Contained in this Book: 


Leſſee covenants with the Leſſor, 


the Court being to take out 


Writs in Vacation, Zeſte the 
Term before. Page 32 
The Court of R. B. has Power 
to bail in all Caſes of Trea- 
ſon, even though they cannot 
try the Party bailed. 163 
During the Sitting of the Houſe 
of Peers, the Power of the 
Court of R. B. is ſuſpended 
as to Cauſes and Perſons be- 


fore them; but upon Diſſolu- 


tion of Parliament, the Power 
reſorts back to the Court. 

: Wia. 

The Practice of the Court, the 
Law of the Court, from which 
the Judges cannot depart. 273 


Afſize for the Office of Chief 


Clerk of the King in R. N. 
ad irrotulamd. Pleas before the 


King, &c. the Demandant 


made Title by a Patent grant- 
ed to, &c. to commence after, 
Gc. but adjudged that this 
Office of Enrolling the Pleas 
of the King in the Court of 
R. B. is grantable by the Chief 


Juſtice; and that the Office 


meant by the Statute in 15 
Ed. 3. is the Office of Corona- 
tor Domini Regis, Cc. tho 
neither this Office or the other 
be preciſely within the Words 
of the Statute, 354 


Court of Exchequer, 


Court of Exchequer may hold 
- Plea of an Annuity of the 


Grant of the King, and may 


compel the Treaſurer and 
Chamberlain to make Pay- 


ment 
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2 
r 


ment to the Grantee. Page 


609, 610, 611 


Though Writs are directed to the | 
Treaſurer and Barons, yet the 


Treaſurer hath not any Juriſ- 
diction in the Court of Pleas. 
$5 | | 610 


15 | Monftrans de droit lies only in 


the Chancery or Exchequer, 
except in a ſpecial Caſe. 609 
Inſtance of one in R. B. 611 
Though the Office of Receipt be 
' diſtin from the Court of Ex- 
chequer, the Iſſuing out of 
Money may be in the Power 
of the Barons, and their Judg- 
ment ſhall bind the Treaſurer. 
5611, 612, 613z. 


Rule of Law, that Money in the 
E xchequer never returns; in 


what Inſtances true. 614, 615 


Courts Eccleſiaſtical, Sce 
Prohibition. 


The Eccleſiaſtical Court may 


prove per 8 an Original 
Will of Lan 


| s of any Value; 
but then after Proof, they muſt 
deliver back the Original. 174 


Where an Eccleſiaſtical Court 


has Original Juriſdiction of a 
Cauſe, yet there is ſaid to be 
a Difference in the Caſe of an 
Eccleſiaſtical and Lay Perſon, 
viz. that in the Cafe of the 
Firſt, their Sentence may not 
be examined in the Temporal 


Court; in that of the other it 


may; Luære tamen. 493 to 
1 498 


The Eecleſiaſtical Court cannot 


1 


proceed to puniſh a Perſon for 


nons; for which he is pardon- 
ed, or at Common Law ex- 
cuſed, Page 500, 501 


Cuſtom. 


4 


Cuſtom to ele& a Supernumerary 


| Prebendary, who upon the 


Death of the next Prebendary, 
is to be admitted, is void. 45 
Action of Treſpaſs for breaking 


the Plaintiff's Spectacles ; 8 


Cuſtom pleaded, that if any 
make, and expoſe to Sale, ill 
and unſerviceable Goods ; that 
the Chief Officers of the Com- 


pany have uſed to ſeiſe them, 


and carry them to Guildhall, 
and impanel a Jury; and if 
they find them ill, to break 
them; a good Cuſtom. 55 
A Cuſtom laid forty Years and 
more, may be 'Time out of 
Mind. 19 


In Bar of the Avowry in a Re- 


plevin, a Copyhold pleaded, 
and a Cuſtom laid, OQuod quæ- 
libet perſona que admiſſa fo- 


ret, &c. to a Copyhold, ſolve- 


ret & uſi conſueverunt ſolvere 


tantam denarior. ſummam, 


quant. terre valebant per an. 
tempore admiſſionis; to which 
it was demurred; and it was 
adjudged a good Cuſtom, and 
reducible to ſufficient Certain- 


ty 4 but for the Manner of 


laying the Cuſtom in futuro, 
quere. . e 


A Cu- 


a Crime, according to the Ca- 


: 3 


"Contained in FAY Book. 


A Cuſtom to take two Years 


Rent upon an Admittance to 
leqdging of Notice, the Avow- 


a Copyhold, good; for the 
Court-Rolls ſhew the Rent. 
Page 248 


11 the Lord upon the Admittance 


of a Copyholder, demand more 
fon a Fine than he ought, he 
ſhall not have Judgment for 
as much as is due, and be 
barred for the Reſidue; but if 
he has entred, his Entry i is tor- 
tious, and he ſhall make his 
Demand de 7000. 249 


a Manor ought to chuſe a 
Beadle to collect the Amercia- 
ments, and that the Tenants 
ſhall be reſponſible for him, 
is a good Cuſtom. bid. 
A Cuſtom to forfeit a Copyhold 
for Nonpayment of a Fine, 
_ ought to be alledged ; for it is 
not de communi jure, that a 


Refuſal is a Forfeiture ; for in | 
ſome Places the Fred thall | 


ſeize tantum quouſque. 250 
In Replevin the Defendant makes 
Conuſance as Bailiff to R. T. 
&c. and ſhews a Cuſtom with- 
in the Manor, for the Jury to 


ele& one of the Reſiants to | 
ſerve, the Office of Conſtable ; 


for a Year ; and ſaid that they 
elected ſuch a one to be Con- 
ſtable for the Year enſuing, and 
to take the Oath under the Pe- 
nalty of 40. and at the next 
Court it was preſented, that 
he did not take the Oath, and 
for this 40 J. a Diſtreſs was 
taken, Oc. the Plaintiff de- 


A Cuſtom that the 'Tenants of 


murred to this Avowry, and 


for the Defect of a Cuſtom _ 
diſtrain, and for want of al- 


ry was held to be ill. Page 

9 JF 

Indictment for not taking the 
Oath of a Conſtable, being 
duly elected by the Mayor, 
c. ſeemed to be ill, becauſe 
no Cuſtom or Preſcription to 
chuſe was alledged. 669 


Cuſtom of the City of London, 


and London. 


The dead Man's Part of a Citi- 
zen of London, who dies In- 
teſtate, was within the Cuſtom, 
and not liable to a Diſtribu- 
bution upon the R be- 
fore 1 Fac. 2. „27, 41 

By Cuſtom in the city of Lon- 
dom, the Lord Mayor is Chan- 
cellor, and may call Cauſes 
beſore him, out of the Sheriff's 

Court, and rule them ac- 

cording to Equity; this Cuſtom 

held good upon a ſpecial _—_ 
turn of it. - 

Where in London one Sheriff 5 
Party in Intereſt, the Venire 
goes to the other ; ; and the 
Court takes judicial Notice 
how many Sheriffs are in each 

County. 105 

If a Writ iſſue out of R. B. to 
the Sheriff of London, tis Vice- 
comitibus; if to the Sheriff of 
Middleſex, tis Vicecomiti. 

105 

If a Plaint be levied in a Coun- 
ter in London, and an Habeas 
— Corpus 


| 


A Table of the Principal Matters 


Cyrus is ei tis returned | a Rent; and an antient Book 
by that Sheriff, in whoſe Coun- | in French, where ſuch Cuſtom 
"ter the Party is in Cuſtody, | was regiſtred, was produced 

and he is only to anſwer if he | and allowed to prove the Cu- 

' eſcape. Page 105 | ſom; but whether the Cuſtom 
'The Ag for Reverſal of the gave the Party an Intereſt, or 
Judgment in the 250 Mar- only entitled him to an Ac- 
ranto brought againſt the City | tion, Cure. Page 649 
of London, a publick Act 
throughout. / . 3 

The Plaintiff declares that by aa TIF Pe. 
Cuſtom within London, if any 8 


* 


gives a Bill for Payment of a Bf Damages. 
Sum of Money, &c. that he „% ³ AA 
ſhall be bound, Gc. and ſhews | THERE the Omiſſion of 


a Note, in which, Gc. the De- the Jury to give Damages 

fendant demurred to the De- | ſhall be ſupplied by Writ of In- 

claration, and the Cuſtom was | quiry, and where not. 595, 596. 

ad judged to be ill, and not like e 5 

to a Cuſtom for Bills of Ex- Deed. 

change; for there it ought to . | 
be preciſely alledged to be i- | Where Writings are put into the 
ter Commercium habentes. 398 Hands of a Perſon, in the way 
Prohibition to the Court of Al- of his Profeſſion ; if he is un- 
dermen, for making an Order der the Control of the Court, 
to pull down the Blinds, which | he ſhall upon Motion be ob- 

one Citizen had ereted to | liged to redeliver all the Wri- 
ſtop up the Lights of another. | tings, though ſome of them 
| So may belong to him. I 

Court of Aldermen have neither | Deed before Time of Memory 
Juriſdiction over the Lights, | concerning privateInheritances, 
Gutters, or other Eaſementsin | and not any Liberties or 
the City of London, either by | Franchiſes, if ſupported by 
the Common Law, or by the | Uſage in Pais, is good, and 
Statutes for rebuilding the Ci- | may be pleaded, tho' there 
= bid. has been no Allowance of it 
The Cuſtom of the City of Lon- in Eyre. „„ 
dom is, that there ought to be | The Court of R. B. would not 
Warning given for the Space | order the Marſhal to bring in 
of half a Year, when the | his Deeds, whereby it might 
Houſe is of ſuch a Rent, and | appear, in whom the Eſtate in 
by the Space of a Quarter of | the Office was, and thereby 
a Year, where it is underſuch | ſubje& him to anſwer for the 

4. Default 


1 


” 


F 


cery. 


ſaid they might go into Chan- 


Sc. did give and grant this 
is Son; and in Re- 


Rent to 


<q Page 114 
ather ſeiſed of a Rent-charge | 
in Fee, in Conſideration . of, 


plevin the Defendant avowed, 


Words of the Grant, and ſhews 
there was no Enrolment of the 


and pleaded this Grant in the 


Deed, or Attornment to the 
Grant, to which was a De- 
murrer ; and in C. B. adjudg- 


ed for the Avowant, the Que- 


ſtion being upon a general De- 


murrer; but the Court of 


_ cording to the Operation of 


R. B. ſtrongly inclined to re- 
verſe 


cording to its Operation in 


Law, and not according to the 
Words. 315 


If Tenant for Life grant his E- 
ſtate to him in Reverſion, and 
this be pleaded as a Grant, it 


is ill Pleading; for it ought to 


Law. 


Lay ENS 
d ſet forth in the Pleadings, 


Dee 


ſhall not enure according to 
the Words, but according to 


the Operation of Law upon the 


Deed: Per Holt Chief Fuſtice. 
4”? 7 16-1 BPO 


Declaration, Sce Pleading. 


In Treſpaſs Queritur quare cum, 


c. inſtead of Pro eo quod, 
e*c. not good. 33 


He who preſcribes for a Pew, 


| 


the Judgment, for every |. 
Deed ought to be pleaded ac- 


_ muſt ſhew that he repaired it, 


and ought to ſet it out ſo in his 


Declaration, and the Manner 


of Preſcribing ought not to be, 


as being ſeiſed of a Seat apper- 
taining to an Houſe, but of a 


Houſe, to which a Seat is ap- 


£% 


pertaining. 


Page 33, 34 
The Plaintiff declares *r 5 
fit upon a Promiſe to deliver 


Pot-aſhes, and hath not, and 
farther declares, that the De- 
fendant knowing the ſaid Pot- 


aſhes to be naught, warranted 


—_— 


them to be good and vendible, 
SG. whether upon Demurrer 


this be good, for declaring up- 
on two Cauſes of Action of 


different Natures, the one in 
Aſſumpfit, the other ſounding 


in Deceit; or whether the 
Warranty here be not in the 
Nature of a Contract, as well 
as the Aſſumpſit. 66 


| The Plaintiff cannot join Things 


be pleaded as a Surrender, ac- | 


of ſeveral Natures in one Ac- 
tion, as one grounded upon a 


Right, and the other upon a 


Tort, eſpecially where in the 


reſpective Caſes, there are ſe- 


veral Proceſſes ; but quære whe- 
ther it would not be good af- 


ter a Verdict. | 67 


Action of Debt lies for the 


Charges of a Party-wall, and 
Exception that it was not al- 


ledged in the Declaration, that 
the Defendant had built upon 
the Party-wall ; 072 allocatur; 
but the Plaintiff ſetting forth 
the Statute of 19 Car. 2. for 


rebuilding the City of Lon- 


don, and omitting to ſay the 
Party- 


11141 
he: 


SS TE A 
ad * * — — 


- A Table of the Principal Matters 


5 Party-wall was within Lon- 


don; that was held ill upon a | 


2 


Demurrer. -' Page 67 


Debt brought upon a Statute, by 


which the Forfeiture is divided 


into three Parts, one to the King, 
one to the Informer, and one 


to the Poor of the Pariſh ; no 


' Pariſh being mentioned in the 
Declaration, it is ill, 83 


., 


Demurrer. See Pleading, 
Where the Party is in cuſtodia, 


and pleads to the Juriſdiction 
of the Court, and the Attor- | 


ney demurs thereto, the Party 
ought to join in Demurrer pre- 


ciſely ; but where the Party 17 
not in Cuſtody, the Court will 


give ſuch Rules for joining in 
Demurrer, as they do for Plead- 
ac 217 


Deſcription. 


To an Action of Debt upon a 
Bond made Guardiani & ſu- 


perviſoribus Pauperum, Ge. 


the Defendant pleaded that 


there were other Church-war- 
dens not named, therefore in- 
certain; the Plaintiff replied 
that there were not, and upon 


this a Demurrer ; and it was 


_ urged, that this was a Deſcri 
tion of a ſingle Perſon ; but 
adjudged that Guardiani can- 
not be a Deſcription of a fin- 
gle Perſon. 243 


I 
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he Plaintiff declares upon a 


Colloquium concerning a Horſe 
of the Defendants, which he 


had fold to the Plaintiff: for 
eight Guineas, & quod tempo- 


re barganizationis agreat. fuit 
that if the Plaintiff prutaret G. 


exiſtimaret the Horſe not to be 


worth eight Guineas, that then 


if the Plaintiff deliver the 
HForſe to R. B. for the Defen- 


dant's Uſe, that R. B. ſhall 


pay the Plaintiff eight Guineas ; 


and if R. B. did not, then the 


Defendant would pay _Upon 


Demand; the Plaintiff ſays he 


did not think the Horſe worth 


eight Guineas, and delivered it 


to R. B. to the Uſe of the 
PERO, and that R. B. had 
not paid, Oc. Non Aſumpſit 
pleaded, and Judgment rake of 
Plaintiff in C. B. and upon a 


Writ of Error brought in R. B. a 


the Error aſſigned was, that 
he did not demand the eight 


Guineas of the Defendant; but 


the Judgment was affirmed, 
for the Contract is entire, and 
by the Redelivery of the Horſe, 
the eight Guineas became a 


Duty, and a Demand not ne- 


ceſſary; this being a Duty pre- 
cedent. Page 347 


Dilapidations. 


Though by Cuſtom of a parti- 
cular Church, no one Houſe is 


aſcertained to any particular 
Pre- 


1 


- SS ns 3 * 


"Contained 3 in this Book. 


— II 


Prebend, or bl Parcel of the 


Prebend ; yet when the Biſhop | 
does aſſign it, then it is Part 


of the Prebend, and ſhall be 


liable to a. Suit for Dilapida- 


„ [4c 1 EST - 


Deviſe. See Expoſition, 8c ; 


in D. to his Wife during her 


Life, the Lands which I hold 
of G: T. Item, I give to her 
for Life all the Lands . 
purchaſed of J. $. Tem, I 

give, grant and bequeath my 
ſaid Lands to E. my Son and 


Lands. purchaſed of J. F. paſs 
to the Son, but all the other 


oviſe: Adjudged up- 
1al Verdict. 130 


and bis other Nieces equally; 
the Husband and Wife ſhall 

take but as one Perſon, 182 

All my Eſtate in a Will carries 
wit ch it all the Eſtate which 
the Devifor had in the Land; 
and in this Caſe he having a 


deviſcd the Fee- ſimple. 194 
Heirs Males of the Body of R. B. 
now living, a ſufficient De- 
ſcription in a Will of a Per- 


take a preſent Eſtate ; Heir 
apparent would have been a 


common Appellation means as 
much. 


0 deviſes all his Freehold Lands 


Fee, 'tis as much as if he had 


his Heirs for ever ; not oaly the | 


on à IÞ 
A Deviſe to Husband and Wife, 


fon, ſo as to enable him to 


full Deſcription, and Heir in 


Life: em, I give to 4 for | 


The Word Hier in a x Will 2M 


two Senſes, one a Deſcription 
of the Perſon, the other a Li- 
mitation of the Eſtate. Page 

— 288 

Heir is Nomen Collefionm. Thid. 
In a Will there needs not ſuch 


205, 2060 


preciſe Deſcription of the Per- 
fon, as in a Grant; in a Will 
Heirs and Luer of the ſame 


+ RB 1 


The Word Wen a Will in the 


plural Number comprehends 
any Perſon then in Being, or 
which may be born afterwards, 


or that may be ſuch. 208 
Devi ſe to one for Life, Remain- 


der to the right Heirs of J. S. 
he muſt be both Heir and 


leir Male, who takes this 
Remainder; and the Son of a 


Daughter who is Heir, ſhall 


not take within the Meaning 
of theſe Words. 208 


| A Deviſe to the Iſſues of J. S. 


q 


who has ſeveral Children, they 
all take jointly ; but by a De- 
viſe to the Heirs Males of FJ. F. 


if he has ſeveral Sons, but 


one takes. 209 


Deviſe to D. his Daughter for 


Life, after her Deceaſe to her 


firſt Son, and the Heirs of his 


Body, Oc. ſo to her ſecond 


and other Sons, &c. and the 


Heirs of their Bodies, and af- 
ter to N. for Life i eademn 


forma, and for Default of ſuch 
Iſſue to E. in Fee; after the 
Will finiſned, and before Pub- 
lication, the T eſtator added 

this Clauſe : Memorandum, the 


Intent and Meaning of the 
H 'Teſta- 
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A Table of the Principal Matters 


Teſtator is, that D. ſhall not 
alien'the Lands, given to her, 
but that they ſhall be. to her 
Heirs Males ; and for want of 
ſuch Iſſue to N. Adjudged up- 
on a ſpecial Verdict, that this 
was a Clauſe of Reſtriction to 
D. and ſhall not give her an 
Eſtate-tail by any Implication. 
Page 242 
Deviſe to his four Daughters, 
Share and Share alike; and it | 
it ſhall pleaſe! God, all my 
; Sons and Daughters die with- 
| ) | out Iſſue, then he deviſes to and not to the Son and Heir 
= his Siſter, and her Heirs; the of Sir H. M. by the firſt Ven- 
four Daughters enter and are | ter. 329 
ſeiſed, the one takes Husband, | One poſſeſſed of a Term for Years, 
has Iſſue and dies: Adjudged | bad Iflue R. his eldeſt, and J. 
that this could be no Eſtate- his ſecond Son, and deviſed 
tail in the Daughters by any the Term to R. and the Heirs 
Implication, and therefore no of his Body; and if he dies 
Tenancy by Curteſy in the] without Iſſue, living J. then 
Husband. 2866 | to F. and the Heirs of his Bo- 
Deviſe to his eldeſt Son and his dy; R. dies without Iſſue, li- 
Heirs; and if he die without ving J. and adjudged upon a 
Heir, to his two other Sons; ſpecial Verdict, that J. ſhall 
1 the eldeſt Son died without have the Term, and that here 
Wl 0 Ilſſue: Adjudged to be an E- is not any of the Inconveni- 
bi ſtate-tail in the eldeſt Son. | cies of a Perpetuity, for the 
# 269 Eſtate is not unalienable, but 
Sir H. M. being ſeiſed in Fec of] only during one Life. 340 
thirty-five Shares in the New | Deviſe to 4. for Life, and then 


have attained his or her Age 

of Twenty-one, or be married, 

that then the Sharc of ſuch 1 
Child ſo dying, ſhall go to the E 1 

reſt of his ſaid younger Chil- Eg 

. . dren, Share and Share alike ; 3 
H. dies unmarried before - 

Twenty-one, and after A. dies 3 

being married ; and adjudged 

upon a one: Verdict, that 

the Part of H.s Share, which 

was in 4. ſhall go to the 

Heir, /cil. her Brother of the 

ſame Venter, and whole Blood, 
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River, and having a Son by 


the firſt Venter, and five Chil- 
dren by the ſecond Venter, de- 


viſed to his five Children by 


the ſecond Venter, five Shares; 


ſcil. to H. and his Heirs one 


Share, to 4. and her Heirs an- 


other Share: Provided that 


if any of his ſaid younger 
Children die before they ſhall 


3 


to his firſt and other Sons in 
Tail Male; and for Default 


of ſuch Iſſue to B. in like Man- 
ner, A, dies, his Wife enſeint. 


Ad judged, that this is not an 


executory Devi ſe, and that the 
Iſſue of 4. born after, ſhall 


not deveſt the Remainder veſt- 


ed in B. by the Courts of C. B. 
and R. B. but reverſed in Dom 


Pariunt. 430, 431 


Two 


* 0 1 Fa 


A 


— —„— 


Contained in this 


_— 


Book. 


Two Things neceſſary to an exe- 


cutory Dewviſe ; 1. That it be 
after a Fee; 2. That it be up- 


on a Condition. Page 431 
has an Eſtate for Life by Mar- 
riage Settlement, Remainder 


4 


to his firſt and other Sons off 


the Marriage in Tail Male, he 
who has the Reverſion in Fee, 
and whoſe Heir A. is, recites 
this Settlement in his Will, 
and deviſes the Lands to the 
firſt Son of A. gc. according 
to the Settlement and if 4. 
die without Iſſue of that Mar- 
riage, he charges the Land 


with 40001. and gives 4. Power | 


to make a Jointure to an 

ſecond Wife, and then deviſes 
to the firſt and other Sons of 
A. in Tail Male; and if 4. 
die without Iſſue, then he de- 
vifes the Land over in Fee; 
the Teſtator dies, A. having 
no Son at the Time of the 
Teſtator's Death, 4. ſuffers a 
Recovery; the Queſtion was 


what Eſtate 4. had, whether 


—— 


or for Life. 
a 559, 559, 560 
If a Man deviſes all his Lands to 
Henry the Son of his Brother 
Thomas, and his Heirs, if he 
live till Twenty-one; and if 
he dies before 'F'wenty-one, 


Fee, Fec-tail, 


Nag; and if Thomas have no 
Iſſue, then to the firſt Son of 
his Brother J/illiam and his 
Heirs ; by this Deviſe it Henry 
dies before Twenty- one, his 
next Brother takes but an E- 

ſtate for Life, ꝝt pidetur. 385, 
155 562, 563 


then to the next Son of Tho- | 


A Man deviſeth Shares in the 
New River Company to ſome 
of his Children and their Heirs; 
and if any of them die, then 
totam illam partem to other 

of his Children; this ſecond 
Deviſe carries but an Eſtate 
for Life to the other Children. 

| Page 339, 563 

| Deviſe to the next Heir of J. 
carries a Fee. . 

General Words in a Will are not 

to be expounded againſt the 
Intent of the Deviſor. 633 


Diſability, 


Whete one may or may not plead 
Diſability in himſelf. 576 


Diſlenters. 


Whether a Presbyterian Parſon 
be within the Words of the 
Statute of 17 Car. 2. cap. 2. 
which are, any Perſon in pre- 
tended Orders, or pretending 
to have Orders. 80 

By the Statute of 17 Car. 2. c. 2. 
for reſtraining Nonconformiſts 

froni inhabiting in Corpora- 
tions, the Party offending a- 
gainſt the Statute ſhall both 
pay 40 J. and if he refuſes the 

Oath, may alſo go to Priſon 
too. | >; 83 

13 Car. 2. for regulating Corpo- 
rations does not exempt Diſ- 
ſenters from ſerving in Offices 
of tho Corporation, and an 
Information will lie againſt 
them for Refuſal ; Overe whe- 


ther they are excuſed by the 


1 Vll. 


b = 22 * 
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One dies heving oily one Child, 


W T, a of the 


2 


chat is a private Act, and ought 


to be pleaded. Page 574; 575. 
| 576 
No Diſtinction e N 


Diſſenters, and other Diſſen- 
ters, till the Statute wy 1 Will 


WE - Mar. SER AFFE 
Diſparity in Marriage. 


A Man of mean, Fortune mar- 


ried a Woman, who was one 


of two Coparceners to 600 J. 


per Ann. the Court ordered a 
Settlement to be _ of her 


_ Eſtate. 110 


Pifiribution, see Admini- 


tration. 


None ſhall have Diſtribution, but 
who at the Time of the Death 


of the Inteſtate, is r to 
it. z 


and no Wife living, the Child 
dies an Infant; Adminiſtration 


ſhall not be granted to the 
next of Kin to the Child, but | 


to the next of Kin to the Fa- 
W „1 223 


The Act for ſettling Inteſtate's 


 ' Eſtates was made in Imitation 
of the Cuſtom of London. 


213, 220 


The Right of Diſtribution of 


Inteftate's Eſtates at Common 
Law, and in what Manner it 


* became diſtributable by the ſe- 


; verat fubſequent Statntes 219, 
45 5 . | 22 2 2 
* 


1 Will & Mar. if they are, 


| 


713 Dioceſe, 


At 8 Ls a Man n mi ght 
be ſued out of his Diocse ; 
and the Statute of 23 Hen. 8. 

does not reſtrain ſuch Cita- 

tions, where the Biſhop, Ge. 


: is a * Page 233 


Dower. 


What * Cupa Baronie, g 
| — a Woman is not en- 
dowable, and what not. 592, 

Tm "95 


| | 


| 


| Eject ment. 


F E R Recovery in Eject- 
ment, the Leſſor brought 
an Action for the mean Pro- 
fits, and the Leſſee releaſed the 
Action; but the Releaſe ſet 
aſide by the Court. 247 
The Lellor of the Plaintiff in 
Ejectment, cannot maintain an 
Action for the mean Profits, 
without an actual Entry, but 
the Leſſee ma — MAS 
The Bringing 2 an Ejndnent is 
not ſuch an Entry or Claim, 
which ſhall avoid a Fine and 
Nonclaim for five Years. Ibid. 


Election. 


An Election can only be into a 


void Place. 45 
An 


ae in his Bok. 


— . 


9 


A Elegion inceptive Aber not 
bind the Electors when the 
Vacancy happens, but that 


they is; chuſe another, eſpe- 


cially where they are both to 
elect and admit. ee 45 


Elopement. 


1. a Wife cohabit with her Hus- 
band, and by it gains a Cre- 
dit, though ſhe depart without 

his Leave, and runs him in 

Debt, he mall be charged till 

Notice given of ig Elope- 

ment; but after Notice the 

Hus band ſhall not be charged 
without his Coaſont. ; 


Erroz. 


When the Subſtance of Sn Writ 
of Error is, whether the Plain- 


tiff was infra ætatem, though | 
of his own Shewing he is not 


of Age; this being Surpluſage, 
and not traverſable, the Writ 


is well brought, and he is not 


eſtoppedt. 10 


Conviction before Juſtices of the | 
Peace, and the Record re- 
moved before the 2 ad 


placita tenend. in the County 


Palatine of Lancaſter by Cer- 


tiorari; a Writ of Error to 


remove this Record, as being 


before A. and B. Juſtices of 
Oyer and Terminer, (5c. nec- 
2b. ad alia, Oc. is an ill 
Writ. 32 
No Writ of Error will lie upon 


a Judgment in an Action, for 
cauſing a Man to be arreſted 


* 


| br a unc in an Inferior 
Court, which aroſe out of the 


Juriſdiction of that Court ; for 
tis to go againſt the Record, 
which lays it to be infra Ju. 
riſdictionem. Page 131 

In a Judgment in C. Y. a Miſe- 
ricordia entred for a Capiatur, 
and upon a Writ of Error, this 
aſſigned for Error; the Court 
of R. B. gave Leave to amend 

it, though after a Writ of 7 
ror broughhlt. 

* upon a judgment in R. 3. 
the Defendant pleaded in A- 
batement of the Action, a 

Writ of Error pending upon 

this Judgment in Cam. Scacc. 

to Which the Plaintiff demur- 
red; and adjudged tor the Plain- 
tiff. 388 

A Man pays a Security of an 
Inferior Nature, pending a 
Writ of Error upon a Judg- 

ment, on a Security of an 
higher. Nature; this was ad- 
Judged not a Devaſtavit. Ibid, 

In Debt brought upon a Judg- 
ment in R. B. pending a Writ 
of Error in Cam. Scacc. the 

Pendancy of a Writ of Error 
is pleaded; and it was held 
that this could not be pleaded 
in Bar to an Action of Debt, 


though it might to a Scire fa- 


cias upon this Judgment; but 
it ought to be pleaded in A- 
batement. '. 1390; 0% 


Elloppel. See Pleading. 


Where one ſues as Exocutor. the 
Defendant may plead by my 
— 0 
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miniſtrator. Page 365 


Evidence. 
Speed's Chronicle given in Evi- 
dence. 15 
Statute of Limitations may be 
given in Evidence, but better 
_ to plead it. . 24 
In an Information for debauching 


a young Lady, ſhe ſworn as | 


an Evidence in Behalf of the 
Party accuſed. 82 


The Owners of Goods on Board, 


cannot be Evidence for the 
Maſter of the Ship, for they 
are all concerned in one Bot- 
tom, and in one Adventure. 
An Abſtract of a Deed, with 
a Caſe made upon it, and an 
Opinion upon it under Coun- 
ſel's Hand, as likewiſe his De- 
poſition in Chancery, proving 
the Deed to be in Force after 
the Death of the Party, re- 
fuſed as Evidence. 205 
Under the Statute of Diſtribu- 
tions, none of the Children of 
the Inteſtate can be admitted 
as Evidence. 4 
Debt for Rent againſt an Aſ- 
ſignee; Nil debet pleaded, and 
an Aſſignment of the Term o- 
ver before the Rent incurred 
was given in Evidence; and 
ruled that it might, 318 
The Lord of, a Copyhold Ma- 
nor being obliged to repair a 
common Bridge; the Cuſtom 
was, that he might take ne- 


2 


5 


| of Eſtoppel, that he was Ad- | 


ceſſary Timber for this Pur- 
oſe, upon any of the Copy- 
old Lands; and in Trepaſs for 

ſo. doing by a Copyholder, 
and upon Non culp. pleaded, 
he would have given this in 
Evidence; not allowed, for he 
ought to have pleaded it. 
ts Page 321 
Action ſur Caſe upon a Promiſe, 
that if the Plaintiff would en- 
deavour to procure a Marriage 
between the Defendant and 

A. S. that the Defendant would 
give him fifty Guineas, and 
the Evidence was if the Plain- 
tiff ſhould {pgs the Mar- 
riage : Ruled that this does not 
maintain the Declaration; but 
— ge an — 
tus Aſſumpſit pro cura & la- 
bore of 6. Plaintiff circa ne- 
2 of the Defendant; this 
held ſufficient to ſupport the 
Action. 7-7 Was. 
Action for Words, per quod mari- 
tagium amiſit ; upon Evidence 
the Plaintiff proved only Part 
of the Words: Ruled to be well 
enough, if the Plaintiff proves 
the Loſs of his Marriage, by 

| Reaſon of any of the Words 
| in the Declaration. 333 
A Mayhem may be given in E- 

|  vidence in an Action of Aſ- 
fault, Battery and Wounding, 
| as an Evidence of wounding. 


02 
In an Action of Aſſault, * 
brought by Husband and Wife; 
What the Wife ſaid iumediate 
upon the Hurt received, and 
before ſhe had Time to con- 
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trive any Thing for her own 
Advantage, might be given in 
Evidence. Page 402 
Upon the Taking of a Prize, one 
Part was agreed to belong to 
the Maſter, the other two to 
the Owners; the Maſter diſ- 
poſes of ſome boa peritura 
to A. B. to be ſold, and after 
brings an Action of Account a- 
gainſt J. B. a Mariner, tho 
he was to have a third Part of 
the Maſter's Share, was allow- 
ed to be {worn ; for the Ma- 
ſter is accountable to the Ma- 


riners, whether he recovers in 


this Action or no. 403 
Though Perjury be aſſigned in 
an Affidavit made at Serjearts 
Inn, yet it is good, if it be in 
any Place within the ſame 
County; and it ought to be 
proved that the Affidavit was 
read; and that though an Af- 
fidavit cannot be read in Evi- 


dence, yet if the Party who 


made the Affidavit be ſworn, 
and give Evidence, his own 
Affidavit may be read againſt 
him, to ſhew in what he con- 
tradicts himſelf 403 
An Attorney or Scrivener ſhall 
not be obliged to diſcover the 
Secrets of his Client, no more 
than a Counſellor. 404 
If the Evidence goes to all the 
Promiſes, the Verdict may be 
taken upon any of them ; but 
otherwiſe upon that Promiſe 
only which is proved. 411 


Copy of a Court-Book good E- 


vidence to prove one to be an 
Exccutor, 431 


Contained in this Book. 


_— U 


Compariſon of Hands not good 
Evidence in Treaſon, except 
as to Papers found in the Cu- 
. ſtody of the Perſon. Page 579 

The Declaration was, that the 
Plaintiff obtained Judgment a- 
gainſt A. B. and intending to 
charge him in Execution, the 
Defendant ſuffered him to e- 
ſcape; this held good, though 

upon the Evidence the Eſcape 
appeared to have been before 
the Judgment obtained, 583 

Count of an Eſcape per Baron 
and Feme; the Evidence was 


of an Eſcape by one only; 


et held good. 583 


Where the Original is Evidence, 


a Copy proved is Evidence ; 
the Copy 


dence in a criminal Caſe, 584 
Where a Man makes himſelf a 
Party concerned in Intereſt, af- 

ter the Plaintiff or Defendant 


has an Intereſt in his Teſtimo- 
ny; this ſhall not deprive. ei- 


ther of the Benefit of his Te- 
ſtimony. 86 
Cambaden's Britannia not admit- 


ted as Evidence to prove a 


Reputation. 623 


The Herald's Books are allowed 


Tbid. 


to prove a Pedigree. 


| A Hiſtory may be good Evidence 
or not, ſecundum ſubjettam 


materiam ; it may be Evidence 
of the general Hiſtory of the 


lar Cuſtom. 
Dwugdale's Monaſticon not admit- 
ted as Evidence. 624 


A Wit- 


” 


of a Town Clerk's 
Book, not allowed as Evi- 


Realm, but not of a particu- 
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"IF 7 able of 1 the Principal Matters 


i 


A ttt to a Bond aid at the 1 


Trial, that he did not ſce the 
Obligation ſealed or delivered, 
bot the Plaintiff was allowed 
to prove the Obligation by 


- Compariſon of Hands of the | 


| Witneſs, and ſaid that a Man 
ſhall not loſe his Obligation, 
- becauſe they have tampered 
with his Witneſs. Page 639 
'The Bill of Lading is always 
read as Evidence in caſe of a 
Policy, to prove the Goods on 
Board. 640 


Trover for a Ship, upon Evi- 


dence it appeared, that the 
Plaintiff had but a ſixteenth 
Part of it; this is good, and 
the Intereſt of the others may 
be given in Evidence in Miti- 
gation of Damages. Ibid. 


In an Action brought by the Huſ- 


band after the Death of the 
Wife, it appeared upon Evi- 
dence to be Money ſecretly de- 


- poſited by the Wife, and | 


Note taken for it in the Name 
of a third Perſon; and it was 

admitted to be proved, that 
the Wife ſaid, that ſhe had re- 


ceived the Money again, the 


Caſe depending only upon this 
Tranſaction, what ſhe faid 
ruled to be Evidence, 647 
In an Action for Work done, (Fc. 
the Plaintiff gave in Evidence 
a Copy of a Bill delivered to 


the Defendant, and copied by 


Order of the Defendant, and 
| ſeveral Exceptions were taken 


by the Defendant te the Bill, 


and ſome Marks ſet againſt 


I 


Defendant ordered his Servant 

to indorſe the Exceptions on 
the Bill, but to omit the Marks, 
and deliver it to the Plaintiff: 


a2 a Bill, and not a Copy of a 
; Copy, and that the Bill, de- 
livered is an Original, as well 
as the Book; and that the Ac- 

cCeptance of the Bill, and ex- 
cepting only to Part, is an Ad- 


that the Omitting the Marks 
in the Endorſement is a Wai- 


jected, that this was a Confeſ- 


together; but ruled that this 
is not a Confeſſion, but only a 


When a Deed is loſt or burnt, a 


_. mitted, except it be proved 
that ſuch a Deed was executed ; 
and in the principal Caſe, the 
| Witneſs could not prove the 


A Defendant i in Battery or Treſ- 


againſt him, or he appear and 


ſworn, if it appear ſuch Evi- 


| a | HF he had been guilty or not. 
ſome particular Parcels; the | | 


Ruled that this was a Copy of 


mittance of the Reſi due, and 


ving of them; and it was ob- 


ſion which ought to be taken 


Cavil to the Price, c. Page 672 


Copy or Counterpart, or the 
Contents may be given in E- 
vidence; but it is never per- 


Letter written; the Copy of 
which was offered in Evidence, 
and therefore it was diſallow- 
ed. 673 


paſs, or Riot, Gc. may be a 
Witneſs, except Proceſs be ſued 


plead, then he ſhall not be 


dence would have been given 
againſt him, as would have 
made it a Queſtion to the Jury, 


id. 
Excom- 


— 


Excommunication. | | 


The Party excommunicated for 
not going to his Pariſh Church 


upon the Return of the Signi- 


ficavit, may plead in R. B. 

that he has gone to any other 

Church. Page 176 
Execution. 


After a Verdict in Ejectment had 
twenty Years ago, it was now 


moved that the Plaintiff might 
take out Execution byan Haberi 
Facias poſſeſſionem without Pre- 


judice or Diſpleaſure of the 
Court, and that he might not 
be put to his Scire facias ; the 
Leaſe upon which the Verdict 
was given, not being expired, 


the Court refuſed to give any 


Direction. 427 


Executoꝛ. 


Termor for Vears makes an Un- 


der- Leaſe, his Executor brings 
an Action for the Rent re- 


ſerved in the Debet & Deti- 


net, the Action proper. 6 
The Executor arreſts the Teſta- 
tor's Debtor before Probate; 
the Arreſt is tortious. 22, 87 
being ſnewn to the Counſel 
of an Executrix, that ſhe had 

no Cauſe of Suit; and ſhe af- 
terwards proceeding in the 

Suit, was decreed to pay Colts 

out of the Teſtator's 


It 


85 
Judgment upon a Scire facias 


| a Contained in this Book. © 


Eſtate. 


{ 


g- | 


| 


gainſt an Executor, and an 
Inquiry, and returned that he 
diverſa bona rye diſpo- 
ſuit, elongavit, & ad proprium 
uſum convertit, he comes in 
and pleads that he was never 


Executor, or adminiſtred as 


Executor; and traverſes a 
que hoc, that he bona teſtato- 
ris diſpoſuit, &c. whereupon 
Iſſue joined, and found againſt 
him, and Judgment, which 
was held good upon a Writ of 
Error; for he having gone off 
from his Plea of Ne unquès 
Executor, and traverſed the 
Converſion, it ſhall be intend- 
ed a Converſion as Executor. 

| Page 86 


The Conuſee in a Recognizance 


makes his Executor and dies, 
the Executor aſſigns it to J. S. 
who pays the Money to the 
Executor; the Executor dies, 
and Adminiſtration de boni, 
non is committed to the next 
of Kin to the firſt Teſtator; he 
ſhall not recover upon this 
Recognizance. 143 
One being indebted to M. makes 
her Executrix, and deviſes to 
her Land worth 20000 J. and 
deviſes his Jewels to his Wife: 
Decreed that if the perſonal 
Eſtate be not ſufficient, the 
Land ſhall go in Diſcharge of 
the Debts, and the ſpecifick 
Legacy ſhall not be loſt; but 
if there be not enough beſides 
the ſpecifick Legacy to pay 
the Debts, then the Executrix 
may retain, 158 


3 Execu- 


Des ts 


WA on eos rs” 


A Table of the Principal Matters 


— mmm, 


Executor de ſon tort liable to the 


"rightful Adminiſtrator, to be 
. puniſhed, for his tortious In- 
ermedling in an Action of 
Trover, in which he ſhall be 
liable to Damages; but what 
he has lawfully paid, ſhall be 
recouped from the Value of 
the Goods, Page 274 
Judgment was given againſt an 
Executor, who brought a Writ 
of Error, and the Judgment 
was affirmed; and ruled, that 
the Executor ſhall not pay 
Coſts, and the Courſe has al- 
ways been accordingly, which 
the Court ſaid was the beſt 
Expoſitor of a Statute. 400 
In Trover brought by an Exe- 
cutor, he ſhall pay Coſts upon 
a Nonſuit; for there he is not 
obliged to name himſelf Exe- 
cutor. 5 Tbid. 
An Executor is not bound upon 
the Statute of 3 Fac. to find 


Bail upon a Writ of Error. 
„ Ibid. 
Expoſition of Wozds and 


Sententes. 


The Law will not ſuffer Conſtruc- 
tions by Fractions. 72 
The Word Eſtate in legal Par- 
lance, carries both the Quan- 
tity and Subſtance of the E- 
ſtate. 194 


The Words ot living in a Will 
ſhall be intended at the Time 
of the Death of the Teſtator. 
208 


In the Caſe of a publick Officer, 


where the Statute ſays they 
©» 


* 


. 


. 


may do, Ofc. this is tantamount 
to ſhall; and if he dots not do 
it, an Information lies. Page 
N a 

proved of his Bargain, and de- 
manded it ore tents, ot by 


Note in Writing left at the 


Eaſt-India Houſe, before ſuch 
a Day, and counts that licet he 
demanded it ore tenus; and by 
Note in Writing at the Eafl- 
India Houſe, the Defendant 


had not transferred it, &c. up- 


T 


Where I ue and Heir 
A 


on which the Defendant de- 
murred, and objected that the 
Demand ore tenus could not 
be left at the Eaſt-India 
Houſe, and therefore it ought 
to be perſonal ; but adjudged 
for the Plaintiff, the conſtant 
Practice being an Expoſition 
of the Words. l 


he Import and Operation of the 
Word Premiſſes. 


3325 533 


The Word Placitum includes a 
| 


Demurrer. 550, 554 
may be 
Words of Purchaſe. 559 
Reverſion in Fee will paſs by 
the Words, all his Lands, Te- 
nements and Hereditaments in 
a Will. 632 


Felony. 


F the ſpecial Verdict have not 


| ſufficiently aſcertained the 
Fact; a Venire facias de novo 
ought to iſſue, and a new 

Trial 


"Comaned in Thir Book, 


Ta and Verdict had, for | 


there can be no Amendment 
of a ſpecial Verdict found of 
a Felony. 


Frigned Action. 
The Coutt will ſometimes for 
good Cauſe ſhewn, even in lo- 
cal Actions compel the Plain- 
tiff to try the Matter in a 


feigned Action, that the Venue 
may be changed. 44 


Felo de ſe. 


The F of a Felo de | 


ſe may have a Certiorari to 
the Coroner; and upon the 
Return, traverſe the Inquiſi- 
tion. 


Fieri kacias. 


A Herk facias was delivered to 
the Sheriff after the Death of 
the Party, and the Goods were 

executed in the Hands of the 


Reſtitution, for that the Pro- 
perty was not bound by the 
Act of Frauds and Perjuries : 
Adjudged, that the Act did not 


Fine, 


Fine after five Years paſt i. is no 
Bar to a Writ of Error brought 
to reverſe it. 14 


Page 667 


45 


A Fine in antient Demeſne, no 


4 


Executors, who moved for a | 


aid the Party, but only a Pur- | 
chaſer in a Market overt. 257 


{ 


FIuSOARd and Wife levy a Fine 


Bar to a Writ of Dice brought 
to revetſe that Fine. Page 14 
Upon Inſpection of the " ky 
and Proof of her Age, the 
Court vacated the Fine. 24 
A Fine of it ſelf is ſufficient to 
paſs an Eſtate, without the 
Afſiftance of any other Con- 
veyance. 184 


of the —4 of the Wife, 
with an Intent to raiſe a long 
Building Term, and upon an 
Agreement that the Wife ſhall 
have her Jointure out of the 
reſerved Rent; the Fine e- 
nures only to this particular 
Purpoſe, and does not deſtroy 
the Jointure of the Wife. 238 
T. L. being ſeiſed in Fee, ac- 
knowledgesa Statute Merchant 
to K. and after a Statute-Sta- 
ple to G. and after another to 
B. and E. B. and E. extend, 
and after K. extends, and then 
CG. extends; K. and G. aſſign 
to E. L. and T. L. levies a 
Fine to J. L. who deviſes the 
Lands to E. L. and to his 
Heirs Males, Remainder to the 
Daughters of T. L. and E. L. 
levies a Fine, and dies without 
Iſſue Male; Mary and Eliza- 
beth are Daughters and Heirs 
to T. L. and alſo Heirs to 
E. L. and the five Years paſs ; 
the Wife of the Defendant be- 
ing Executrix of the Survivor 
of E. and B. takes Admini- 
ſtration de bonis non to G. 
and acknowledges Satisfaction 
upon the Statute made to G. 
the Defendant enters, and the 
Plain- 


* 


had 


E . et Wn te. 
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A Table of the Principal Matters 
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Plaintiffs having married Mary | 


and Elizabeth, the Daughters 
of T. L. and Heirs of E. L. 
brought their Ejectment: Ad- 
judged for the Defendants; and 
that the Statute of K. and G. 
coming into one Hand, the 
Statute of K. is extinguiſhed, 
and that the Statute of G. is 
not merged, becauſe of the 
intermediate Eſtate of B. and 
E. and G. Eſtate being in 
eſſe, the five Years being paſſed 
was no Bar, for after Satisfac- 
tion acknowledged upon the 
Statute of G. a new five Years 
accrued. Page 260 
A. Leſſee for ninety-nine Years, 
Remainder to B. for Life, Re- 
mainder to C. in Fee; B. le- 
vies a Fine; living B. the 
Leaſe determines, notwith- 
ſtanding the five Years paſſed, 
C. may enter, for the Poſſeſ- 
ſion of 4. amounts to a con- 
tinual Claim by CG. 262 


Father Tenant for Life, with 


Power to make Leaſes for 
twenty- one Years, three Lives, 
or ninety-nine Years, determi- 
nable upon three Lives, Re- 
mainder to his Son in Tail, 


Remainder to the Father and 


his Heirs; the Father leaſes 
for twenty-one Years and dies; 


the Son being Tenant in Tail, | 


leaſes to J. S. for twenty-one 
Years, to commence after the 


Determination of the firſt | 


Term, and dies during the firſt 

'Term, leaving Iflue ; the Iflue 
levies a Fine, and declares the 
_ Uſe to himſelf in Fee; the 


firſt Term ends, and the ſecond 
Loeſſee enters, and the Leſſee. 
brings an Ejectment: A4preed 
that the ſecond Leaſe was not 
warranted by 32 H. 8. or any 
Power within the firſt Settle- 
ment; and it was adjudged 
that the Iſſue in Tail after this 
Fine, might avoid this future 
| Leaſe, and enter upon the Te- 
nant when it commences in 
Poſſeſſion; for by the Fine the 
Eſtate was diſcharged of 
the Eſtate- tail, and the Conu- 
ſee had a Fee in him. Page 
ES 284, 317, 328, 


Foꝛkeiture. 


Tenant for Life ſuffers a com- 
mon Recovery, and after re- 
verſes it by a Writ of Error; 
the Forfeiture remains. 74 


Foꝛeſts. 
Foreſts are excepted by the Sta- 
tute of 22 & 23 Car. 2. 99 
No one can keep a Dog within 


the Foreſt, that is not expedi- 
—_— 100 


Founder. 


Where the Founder of a College 
has once given Statutes to the 
College, he cannot give other 
or new Statutes, unleſs he has 
reſerved to himſelf an Autho- 


* rity for that Purpoſe. 513 
8 Frfranchiſes. 


r 


— 


© Contained in this Book 


Franchiſes. | 
Liberties are of three Kinds; 
Firſt, The antient Flowers of 
the Crown, as Felons Goods, 
Cc. which if forfeited ſudg- 
ment may be of Ouſter or Sei- 
ſure. Secondly, A Thing new- 
ly created, as a Corporation, 
which if forfeited, and Judg- 
ment of Ouſter given, there 
needs no Seiſure. Thirdly, 
'There are Things newly cre- 
ated, as Markets, 6c. where 
if Judgment of Ouſter be gi- 
ven, there ſhall be Seiſure for 
the King. Page 311 
Franchiſes not eſſential to a Cor- | 
poration, but a Privilege ap- 
| pertaining to it; the Eſſence 
of a Corporation is to make 
By-laws, and govern their 
Members, | bid. 


Fraud. 


Propoſals for a Match carried on 
by way of Letter; tis a good 
Promifs within the Statute of 
Frauds and Perjuries. 143 

The Feoffee promiſed to make 
a Defeaſance to a Feoffment 
by Parol: Decreed a good 
Promiſe within the Statute of 
Frauds and Perjuries. bid. 

J. being in Newgate for Robbery 

and Burglary, makes a Bill of 

Sale of his Goods, as a Provi- 

ſion for the Plaintiff his Son, 

who after the Execution of 
his Father, brings an Action of 


the Defendant, who was She- 
riff of London; and the Bill 
_ adjudged to be fraudulent, for 
it can be intended to no other 
Purpoſe, than to prevent a 
Forfeiture, and defraud the 
King; and that when the Fa- 
ther is convict of a Fact be- 
fore the Sale, this ſhall relate 
and avoid the Sale. Page 357 


Gaming. 


| by upon Play a Queſtion colla 
teral ariſes, which is referred 
to the Judgment of another, 
and a Wager be laid upon that 
Queſtion, whether is ſuch a 
Wager within the Statute of 
Gaming. 572, 573 
Where Money loſt at Gaming 
upon ſeveral different and di- 


Conſtruction of the Statute of 
Gaming, as Money loſt at one 
and the ſame Meeting. 573 


Gzants, 


Whether the Words, Cottage, 
Barn and Lands, and all o- 
ther Premiſes, taken with the 
Recital of the Term, be ſuf- 
ficient to paſs the Term. 5 28, 
ED nſque 545 
Difference between a Grant by 
Leſſce for Years of the 'Term, 
and of the Land after his 


Trover for theſe Goods againſt 


Death: Ouere. 538, 539 
3 Execu- 


ſtant Days, ſhall be within the _ 


A Table of the 


4 


Exceutory Grants of a Term 


have never yet been admitted 
_ - thoughexecutory Deviſes have. 
AER» Page 545 


Giants of the King, See Pre. 


A Debt due to the King, is not 
pardoned by the Act of Obli- 
vion. N 190 

Where the King by his Letters 
Patent grants to a Company 
the ſole Trade within ſuch a 


Precinct, excluſive to the reſt 


of his Subjects, the King is not 


from licenſing others to 
Frede, but others not licenſed 
are bound. | | = 197 
Grant of an Oftice by the King 


to 4. durante beneplacito ; 
and then after his Death, Sur- 


render, or Forfeiture of this 
Patent, another reverſionary 
Grant to B. and after that an- 


other reverſionary Grant to 


C. whether the reverſionary 
Grants be god. 446 
Eſtate or Office held at the Will 
of a common Perſon, cannot 
be ſurrendred or forfeited, but 


it may be in the Caſe of the | 


King; and a reverſionary Grant 
made by the King upon the 
Determination of ſuch Office, 
by Surrender, Forfeiture, or 
Death of the Grantee at Will, 
is good; and the King is not 


deceived in his Grant, which 
he would be by granting that 

in preſenti, which he intended 
to grant in futuro. 
1 


580, 581 


Principa 


King Char. 2. being indebted to 


A legal Intention in the Kings 


The King grants a Manor with 


* 


» ne lth. Me. At. a6 * 


} Matters 


— 


diverſe Perſons in the Sum of 
4160. 85. and 2 d. for the 
Payment of the Intereſt of that 
Sum, grants for him, his Heirs 
and Suceeflors 25 000 J. per um. 
to be paid out of bis Revenue 
of the Hereditary Exciſe. Page 


The King hath Power to alien or 
charge the Eſtate which he 


Of Penſions. 2.;, 003 - 
Where: a Duty that did belong 
do the Crown is granted to the 
Subject, the Officers that col- 
lect it, continue the Officers of 
the Crown, though the Duty 
belongs to the Subject. 607 
The King's Grant ought to be 
taken in ſuch Senſe, as is a- 
greeable to his Honour. 659 
Where the King intends only to 
confirm, yet his Letters Pa- 


tents may amount to a new 
Grant. „ 


Grants are not always neceſ- 
ſary, but ſometimes a moral 
Intent ſuffices. Nd. 
The Surrender of void Letters 
deration. 3 
Letters Patents ſhall not be a- 
voided upon Oyer. Hid. 


the Appurtenances, and the 
Advowſon by Name, which 
lately did belong to the Arch- 
biſhop of C. and to the Abbot 
af, &c. and the Archbiſbop ne- 
ver had it, though it was ſo 
3 recited; 


—— 


| recited ; yet the Grant a udg- 
ed to be good. 2 


The General Words of the King's 
Patents ſhall be conſtrued with 
Relation to the Roeitgl,. when 
the King defigns a Proſit to 
himfelf, and not to diminiſh 
his Revenue; but if there are 
W ords to ſhew his Intent, Nox 
obftaute the Patent will be 


good. Thid. 


| "Xeeption was taken to the 


pus upon a Commitment by 
the College of Phyſicians; the 
Defendant was diſcharged, the 
Offence being pardoned. 676 


; High Treaſon. 
| 
| 


In Caſe of 'Treaſon, if the Per- 
ſon does not plead, the Indict- 
ment is taken pro comfeſſo, 
and is not like to Caſes of Fe- 
lony. 1 e 
Treaſon cannot be committed 
but againſt the King. 163 
Upon an Outlawry for High 
Treaſon, the Court of N. B. 
over-ruled Sir T. 4. who al- 
ledged that he was out of the 


4 


N 
| 
| 
4 
| 


Exigent awarded, and prayed 
his T 
pired, and he not at Liberty 
to yield himfelf up, the Court 
made a Rule for his Execu- 


* Return of an Habeas Cor- 


| | 


Realm at the Time of the | 


Contained in this Rook 


P tion, and gavo no Judgment 


in Court, Page 195 
Writ of Error upon à Judgment 
in High Treaſon, the firſt Excep- 
tion was, becauſe it was omit: 
ted in the J udgment that ſe- 
creta ſua quputęentur, this be- 
ing Part of the Judgment pro- 
nounced; yet notwithſtanding 
the Exception, the Judgment 
| beld to be good; for though 
it be always pronounced, yet it 
is never entred as Part of the 
Judgment; the ſecond Excep: 
tion was, becauſe the Indict- 
ment wants contra allegiantiæ 
fue Debitum; and for this the 
Judgment was reverſed ; for 
this Clauſe is not by way of 
Aggravation, but ſhews how 
he was guilty praditoris. 338, 
| 36, 425, 442 
If an Alien come here and re- 
main, the Indictment ought 
not to ſay Naturalem ſnum 
Dominum, becauſe he is no 
natural-bora Subject; but it 
_ ought to conclude coꝶtra al- 
legiantiæ ſus Debitum, for he 
has a Protection, and a local 
Allegiance is due; but if an 
Alien come here in an hoſtile 
Manner, and never was under 
the King's Obedience or Pro- 
tection, he cannot be endicted 
at all, but muſt be tried by 
martial Law, or Ranſom. 360 


rial, the Year being ex- 
| Upon a Homine Replegiando iſ- 


Homine Replegiando. 


ſued, and an Elorgrment re- 
turned by the Sheriff 3 he a- 
gainſt 
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gainſt whom the Writ iſſued 


coming upon Proceſs, cannot 
plead till he bring in the Body. 
| Page 61, 72 


he Eloignment is a Contempt, 
for which the Court will com- 


mit, till the Body be brought 


in, and the Sheriff's Return of | 


the Eloignment a ſufficient 


Foundation, and not traverſa- 
ble; but if the Party will gage 
Deliverance, the Court may 
let him to Mainpriſe. 62, 76 


n Homine Replegiando being 


brought againſt the Defendants 


for the Wife of the Plaintiff, 


was awarded, which the Court | 


and Elongat returned; before 
the Return the Defendants ap- 


pear, and enter a Plea of Non 


ceperunt with the Filacer ; but 
upon Miſtake a Vithernam 


upon Motion ſuperſeded ; for 
the Party might appear at the 
Return of the Replegiare, and 
plead Non ceperunt; and then 


no Withernam ought to be a- 
warded. 


e 
Poſpital, 


Lay Hoſpital, as ſuch is not 


grantable in Reverſion. 


Poſteler. 


An Inn-keeper is not a Trader 


within the Statute of Bank- 
rupts. 276, 291 


If an Inn-keeper without reaſon- 


Action upon the Caſe. 


able Cauſe, refuſes to find 


Meat, Drink and Lodging for 


his Gueſts, he is liable to an 


I | | 


If an Inn-keeper takes an ex- 

ceſſive Price for his Goods, he 
may be indicted; or if he be 
| ſituated in an inconvenient 
Place, or miſgoverns his Inn, 
he may be ſuppreſſed. 291 
Inns are within the Statute of 
Ale-houſes. 293 
A Man brought an Horſe to an 
Inn, and directed that the Inn- 
keeper ſhould not give him 
any more Food, for he would 
not be reſponſible for it; in an 
Action brought for the Food 
after given to the Horſe, it 
was ruled, that this was not a 
Diſcharge, for the Security of 
the Inn-keeper would be leſ- 
ſen d by it, who may detain 
the Horſe, and by the Cuſtom 
of London ſell him for his 
| Keeping. 6348 


Houſe of Lords. 


Judgment by the Lords Spiritual 
and Temporal erroneous, be- 
cauſe in this Caſe excluſive of 
the King; for though they give 
the Judgment, it is not in the 
proper Stile theirs, but is per 
Curiam Parliamenti coram 
Domi no Rege. 522 


The Houſe of Lords have not 


Conuſance of an original Cauſe. 
522 70 524 
An Order of the Houſe of Lords, 
as to a Matter of Law not pro- 
perly before them, diſregarded 

| in R. Z. | Rs 527 
The Journal of the Houſe of 


276 


Lords not a Record. id. 
„„ 


* 


- 
MG * 


Pundzed-Court. 


By 2 Ed. 3. 12. and 14 Ed. 3.9. 
Hundreds that were not grant- 
ed out of the Crown in Fee, 

at the Time of making thoſe. 
Statutes, are annexed to the 


Counties ; and Letters Patents | 


ſince granted of them are void. 
1 eg th Page 41 
Though an Houndred- Court may 
hold Plea in Replevin; this 
ought to be in Court, and not 
out of it. 675 


AJ Fdeocy, 
{RANT of the Cuſtody of 


an Ideot, and his Lands to 
the Grantee, his Executors, 


45 
e IT; 138 
An Inquiſition finding the Party 


Adminiſtrators and Aſſigns. 


an Ideot per 8 annos ultime 


elapſos, repugnant. 5 
QAnmparlance. 


Where the Cauſe is by Original, 


an Imparlance is ex gratia. | 
1 appear to have been per Ju- 


- Implication. 


Lands deviſed to the Deviſors 


two Daughters, and their 


ö 


| 


Heirs, equally to be divided. | 
between them; and if they 


Contained in this Book. 


Land to remain over to E. M. 
one of the Daughters dies 
without Iſſue, the Siſter ſhall 
have her Moiety, and not 
WY 147 
Lands are given to A. and his 
Heirs; and if A. die without 
Heirs of his Body, then B. to 
have 600 J. A. hath an Eſtate 
in Fee. 19 
Jmpziſonment. - 
A Bailiff arreſts one out of a Li- 
berty, and brings him to the 
Gaoler of the Gaol within the 
Liberty, who impriſons him; 
this is not falſe Impriſonment 
in the Gaoler. 49, 50 


Where two or more are concern- 


ed in the impriſoning the ſame 
Perſon, one may be guilty of 
| falſe Impriſonment, and the 
other not. 49, 50, 51 
Indictment. 
Refuſal of the Oath of Supre- 
macy incurs a Præmunire up- 
on 3 Fac. cap. 4. after Tender 
by a Juſtice of Gaol-delivery, 
though never tendred by the 


- Biſhop; and though in the In- 
dictment the Tender did not 


ſtice of, Oc. as requiſite by 
Statute ; yet it appearing in 
the Placita, it is good. 11 
Indictment upon the Statute not 
ſtrictly perſuing the Words of 
it, but omitting ſome, yet 


die without Iſſue, then all the 


good, | _ bid. 


M 5 In- 


— 
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I! Indictment for woading Cloths where, or in what Pariſh the 
3 but to the third Stall, and a | Houſe was. Page 116 
_ Cuſtom laid for forty Years | Information againſt a Juſtice of 
| and more; that Dyers uſed to | Peace for not convicting ſeve- 
woad their Cloth to the fourth ral Perſons for being at a Con- 
| Stall; this no Deceit to the | venticle. +: 60 
1 Publick. Page 109 | Where A. and B. inform a Ma- 
1 „ The Omiſſion of Vi & armis in] giſtrate of the Fact, that is 
Indictments was ſo material,, puniſhable; yet if A. only 
g | | that before the Statute of 37 bring the Information Oui tam, 
ol Hen. 8. an Indictment ought | Ge. 4. only is the Informer 
b | to be quaſhed for it. 426 within the-Statute, that is en- 
= Indictment upon the Statute for | tituled to the Penalty. 60 
wi erecting a Cottage, and ſeve- | Juſtice of Peace is bound to ad- 
| ral Exceptions to it. 564 miniſter the Oath, if required 
= e by the Statute of 22 Car. 2. 
| 1 and if he refuſes, an Informa- 
e Jnfancy. tion will lie; but he is not 
= VFC bound to commit upon that 
Þþ W Where the Trial of Infancy ſhall | Oath. 3 
1 „ 10, 11 | Information for making of mixd 
* VF | | Metals, and ſelling ſuch Me- 
| Inkoz mation. tals for Sterling, tho' fold but 
| | "Five | at a reaſonable Price; an Of 
| Information for carrying a Child | fence at Common Law. 109 
t to Jamaica, though the Child | An Information upon an antient 
th pretended that he had no| Statute of continued Uſe, and 
_— Friends, G c. 47 general Good; tho' the Time 
8 = In an Information upon 35 Hen. of making the Statute be miſ- 
'' | 8. 17. for converting Wood- taken, yet the Information 
= Land into Arable and Paſture, | held to be good. 111 
= it being ſaid generally that he | An Information againſt a Popiſh 
Wl cut down Boſcos, &c. Excep- | ' Recuſant convict, ſhould ſet 
0 tion taken that the Words of | forth the Conviction. 114 
Wi the Statute were not perſued, | An Information upon the Statute 
1 it not being ſhewn that the | of 1 Fac. cap. 22. becauſe the 
0 Land was ſet apart, and uſed | Defendant allocavit & ſigilla- 
| | for Wood-Land ; the Excep- | dit oigint. coria tannat. An- 
1 tion diſallowed. 52. But af- | glice, tanned Skins, not being 
ft ter the Information was quaſo- good and ſufficient ; moved in 
Wl ed for ſaying the Place con- | Arreſt of Judgment, that this 
vn verted was two Furlongs from | ought to be intended but one 
4 the Houſe, and not ſhewing | Offence ; but ruled to be ſeve- 


— 


3 ral. 
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ral Offences, and ſo ſeveral Pe- 
nalties incurred. Page 366 
Information againſt the Defen- 
dant for not taking the Oaths, 


and for acting as an Alderman 


after the Time incurred, with- 
in which he ought to have ta- 

ken the Oaths; it appeared 
that the Seſſions in be 

was to have taken the Oaths, 
began the 87h. and was ad- 
journed to the 22d. the Acting 


which was offered to be proved, 


was between the 8th and the 
22d, viz. the 18th; and this 
was held not to be an Acting 
after the Time incurred ; for 
the next Seſſions, when it is re- 
quired he ſhould take the 
Oaths, is the whole Time of 
the Seffions.  *' 584, 585 
An Information was exhibited a- 
gainſt the Defendants for hiring 


a Ship to tranſport themſelves 


into France, there being then 
War between England and 
France, with an Intent to af 


{iſt the King's Enemies, and 
that they were taken going 


into the Ship; upon Motion in 


| Arreſt of Judgment, the Court 


ſaid, that this Offence borders 


upon High Treaſon ; and held. 


it to be an Offence at Com- 


mon Law, and fined the De- | + 


" #47 


fendants, 
Inns of Court, 

In what Manner the Temple. may 
be ſaid to be a Place privi- 
leged from Arreſts. 684, 685 


ich he 


"—_ 


\ 


| 


| parochial, and out of the City 
and Franchiſe. of the City of 

. London ; yet they are within 
the County of London. Page 
| 7 685 


| One indicted at the Old-Bailes, 


tried and condemned for break- 

ing a Chamber in the Tem- 
„„ 3 
No one ought to come from one 
Inn of Court to another, 
without a Certificate from the 
Treaſurer of that Society which 
he leaves. 


AIntereſt veſted. 


The Feoffor covenants for him 
and his Heirs, with the Feoffee, 


his Heirs and Aſſigns, to make 
further Aſſurance; the Feoffee 
aſſigns, the Aſſignee brings an 


Action of Covenant, and then 
the Feoffee releaſes; the Bring- 
ing an Action veſts ſuch an 


Covenantee cannot releaſe. 257 
Deviſee of a Reverſion brought 


an Action of Covenant for 


Arrearages of Rent incurred 


the Arrcarages incurred, and 
before the Action brought, the 


F demurred ; and adjudged that 
| the Arrearages were a Right 
veſted in bim before the Aſ- 


ſignment. | 367 
Upon a Super returned in the 


Fi Exchequer, the Queſtion aroſe 


Though the Temples are extra- 


upon the Act for taking Shares 
_ in 


id. 


Intereſt in the Aſſignee, that the 
after the Teſtator's Death; the 
Defendant pleads, that after 


Plaintiff had aſſigned the Re- 
verſion; to which the Plaintiff | 
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en 


in the New Rioer Water, which | 


enacts that the Shares ſhall be 
taxed in the County where 
the Owners inhabit; and the 
Defendant living in. one Coun- 
ty, and being taxed in another, 
refuſed to pa | 
held ſhe ought to Pay there 


being an Intereſt veſted in the 
King ; and if the Remedy for 
Collecting, or the Method of 


Aſſeſſing be impracticable, the 


Duty being veſted in the 


King, it ſhall be levied by the 
Aſſiſtance of this Court. Page 


Joint and ſeveral. 


Upon a joint Bond, if one is 

dead, the Declaration againſt 
the other is good, becauſe it 
is his ſeveral Deed; but if the 


other Party be living, he ma 
plead it in Abatement, becauſe 


the Lien is joint. 280 


Aſſue. 


Where the Iſſue is ſpecial, if Part 


be found for the Plaintiff, it is 
well enough; for if the De- 


fendant's Plea be falſe in Part, 


it is falſe in the Whole; but 
upon the General Iſſue, all 
ought to be true, and found 


for the Defendant. 299 


Judgment. 
Moved in Arreſt of Judgment 
upon the Face of the Record, 


after an Iſſue found for the 
Plaintiff in a Plea of plene 


 Adminiftravit pleaded, that 
-- Adminiſtration was committed 
3 


- and the Court | SAL 
Where a Judgment in B. R. was 


642 


by the Archbiſhop of orb, 
where the Inteſtate had bona 
notabilia in London; if it had 
been upon a Demurrer, - the 
Court would have taken No- 
tice of it, but not after the 
Cauſe has been tried. Page 237 


reverſed by Writ of Error in 
Parliament, the Court of B.R. 

_ refuſed to give a new Judg- 
ment ; and the new Judgment 
was given in Parliament. 514, 
ors „% 1 0 
He that has Judgment upon a 
Point tried, ſhall defeat a frau- 
dulent Sale of Goods ; but not 
he who has Judgment by Con- 

_ feſhon, unleſs he prove, that it 
was for a juſt Debt, 586 
H. was convict of Perjury, and 
outlawed for it afterwards ; 
no Judgment can be given a- 
gainſthim till he be preſent. 684 


Jurisdiction. 


A Cauſe is not within the Ju- 
riſdiction of a Superior Court, 
when it comes there per ſal- 
tum, and before its Time, by 
Writ of Error, or Appeal. 
85 | 522, 523 


Juſtices of the Peace. 


Juſtices of Oyer and Terminer 
cannot hold Plea but of Indict- 
ments taken before themſelves; 
but the Juſtices ad placita te- 
nend. ſitting by Patent may. 32 

Whether a Judgment of the Seſ- 
ſions, where they have Power 
by Statute to commit, — 
4 


— — 


hutained 
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It is ordered that he be com- 
mitted, be good, it not being 
by Words de preſenti, as in 
Ideo Committitur. Page 80 
ſtices of -the Peace, by Vir- 
tue of a Statute is from a 
wrong Time, the Court of 
B. R. will diſcharge it. 
The 2 may diſcharge poor 

Priſoners againſt all Creditors 
to whom Notice is given ; but 
where a Creditor is left out of 
the Liſt, he is not diſcharged 
againſt him, though Notice be 
given. is 


tute of 22 Car. 2. in a Corpo- 
ration for being at a Conven- 
ticle; the Appeal ſhall be to 


Corporation. 122 
No Partiality or Favour in the 
Juſtices ſhall be intended. 123 
The Juſtices are only to aſſeſs 


riſnes are to pay towards the 
Relief of the Poor of a Pa- 
riſh in the ſame Town, and 
the Rate is to be made by the 
Overſcers of the Poor of the 
Pariſh. mY 
The Juſtices may tax particular 
Perſons of another Pariſh , 
where the proper Pariſh is o- 
.  ver-burthened. ' 259 
Ten Pounds per Ann. Freehold, 
as much within the Statute of 
14 Car. 2. for the Settlement 
of a poor Man, as ten Pounds 
Rent; Quære. 268 


Upon a Conviction upon the Sta- 


the Cuantum that other Pa- 


_ 


B. R. where the Judgment is, 


Where the Commitment of Ju- 


Obligation with Condition to ſave 
the Pariſh of S. harmleſs from 
J. G. his Wife and Children, 
Foſeph the Son of FJ. G. born 
at the Time of the Obliga- 

tion entred into, had a Wife 
and Children, whom he could 


not maintain, and the Pariſh 


811 


the Quarter-Seſſions of the 


by Order of the Juſtices was 
to allow two Shillings per 
Week to Joſeph, for the Main- 
tenance of him and his Fami- 
ly; in an Action brought upon 
this Bond, the Condition was 
Held to be broken; for though 
it did not extend to Grand- 
children of J. G. becoming 
chargeable; yet their Father 
Joche who is by Nature 
ound to maintain them, be- 
ing unable to do it, he is in 
that Reſpe& impotent, and 
become chargeable to the Pa- 
riſn, and he is within the ex- 
preſs Words of the Condition; 
and held in this Caſe, that all 
the Children of J. G. though 
born after the Obligation en- 
tred into, would be within 
the Words: of the Condition. 
3 Page 557 
Queſtion upon the Statute of 3 
Mill. & Mar. was, if a poor 
Perſon being taxed in the Pa- 
riſn, and not having paid, but 
dying before Payment, or In- 
habitance by the Space of forty 
Days, had gained a Settle- 
ment; and adjudged that Taxa- 
tion without Payment not ſuf- 
ficient. 620 
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The Juſtices charged all the In- 
habitants generally to the Sca- 
vengers Rates, according to 
the Statute of 2 Jill. ex Mar. 
and the Queſtion between the 


Inhabitants of N. was, Whe- | 


ther the Inhabitants of that 
Part of the Pariſh which in- 

| habited within the Country 
out of the Paving, ſhould be 

- contributory to the Aſſeſſments 
for the Paving; but the Order 
was confirmed, for the Words 
of the Act are general; and 
where the Law does not di- 
ſtinguiſh, the Court ought not. 
Page 643 
One was placed with a Barber 
to be inſtructed to ſhave and 


make a Bob-Wig,for a Twelve- | 


month, and to be found in 
Clothes by the Barber, and the 
Barber to have what he earned; 
this will gain him a Settle- 
tlement within the Stat. of 
Will. & Mar. 6571 
Juſtiſication. 


L- 


If one enter upon my Land, and 
I defire him to go off, and he 
refuſe, I may uſe Violence, 
but muſt not wound him. 228 

In Aſſault, Battery, and falſe 

lmpriſonment, the Plaintiff 

counted of a Detainer, quouſ- 
que he paid 105. the Defen- 
ol juſtifies under the Com- 
mand of the Court of Conſci- 
ence in London, and pleads 
that the Plaintiff was ſummon- 
ed to appear 1 Nov. and that 
the Proceſs was continued till 
: 


till he 


an Order to take him and car- 
ry him to the Counter; and 


that Virtute Ordinis preditt. 
he arreſted and detained him, 
paid 11.5. and 10d. and 
it was ruled that he need not 
ſhew the Continuancy ; for up- 
on Default of Appearance, the 


Plaintiff might be ordered to 


appear at another Day ; and 


3 


that it ſuffices, if the Defen- 


dant can juſtify the Impriſon- 
ment, the which he may do 
if it be for 105. Oc. for the 


Sum is not material; and if 


the Plaintiff would take Ad- 
vantage, he ought to ſhew, 


that he had paid the 105. and 


that the Defendant after de- 
tained him, for otherwiſe the 
Onouſque need not be anſwer- 


ed, being only in Aggravation 


of Damages. Page 664 
Leaſe, 
Leaſe made by a Perſon who 


has a tortious Reverſion, 


| fhall he good, if before the 


Commencement of the Leaſe, 
the Tort be purged, and the 
Leſſor hath a rightful Eſtate. 3 


A Leaſe made by one who bath 


no Eſtate, good, if the Leflor 
be intitled before the Com- 
mencement. Iuiad. 


A Writ of Error on a Judgment 


in an Action of Debt for Rent; 


the Declaration was, that the 


Plain- 
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Plaintiff the 25h Day of 


March, &c. demiſed wnum | 


Meſſuagium ſuper acclivita- 


tem Hampſied- Hill habend. &c. 


and alſo upon another Demiſe 


- 1 May, &c. and for Rent ar- 


Defendant ; to which the De- 


rear, & c. the Defendant plead- 
ed, that the Plaintiff tempore 


dimiſſ. Particularium nihil 


habuit in tenementis; the 
Plaintiff replied, that Lord. / 


was ſeiſed and demiſed to him 


for, (5c. and he being ſo poſ- 
ſeſſed May 1. demiſed to the 


fendant demurred, and in C. B. 
adjudged for the Plaintiff ; it 


was /aidto be wrong, for that 


the Action was brought for 


Half a Year's Rent ending at 


Michaelmas, when it was not 
reſerved upon the four uſual 
Feaſts ; Onere. Page 307 


Leet. 


Treſpaſs the Defendant pleads 


a ſpecial Juſtification for an A- 
mercement upon a Preſentment 


by the Jury for a Nuſance at 
the Court-Leet of the Arch- 
biſhop of Canterbury. Ad- 
Judged for the Plaintiff, for | 


the Defendant ought to ſhew 
the Bounds and Limits of the 
Leet, and over what Perfons 
the Leet has Juriſdiction, as 
to ſay de Reſidentibus & inha- 
bitantibus infra Maner. de 
Lambeth, &c. 392 


— 


Levari tacias. 


Upon a Writ of Lepari facias 
to anſwer the King de exiti- 
bus terre, the Beaſts of a Stran- 
ger levant and couchant may 
be taken and ſold, for no Le- 
vari facias iſſues, but where 
the Land is Debtor ; and in 
all Caſes: where the Land is 
+ Debtor, the Beaſts of a Stran- 
ger are as liable as of the 
Owner. Page 617 


Libel, 


C. forged an Order of Chancery, 
in which were ſeveral defama- 
tory Expreſſions againſt the 
Plaintiff; and at the End draws 
a Pillory, and ſubſcribes it for 

Sir F. H. and his forſworn 

Witneſſes by him ſuborned ; 
this is but one complicated 
Act, and an Action will lie, 

: 123 

To print and publiſh a Petition 
before the Delivery, that one 
is an injuſt Man, is actionable. 

1 12 

To ſay one is a diſhoneſt Man is 

not actionable, but to publiſh 

ſo, or put it up upon Poſts, is 
actionable, Thid. 


Liberate. 


Conuſce of a Statute extended 
it, and a Liberate returned exc- 
cuted, and Poſſeſſion given, 
but the Conuſee never entred 
actually; and after the Conu- 
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fee aſſigns, the Tenant conti- 
nuing always in Poſſeſſion; this 
does not amount to ſuch a Poſ- 


ſeſſion as will make the Aſſign- 
ment good, for there muſt be 


an actual Entry; and tho' the 
Return of the Liberate be an 
actual Poſſeſſion in Law, yet 
when he who was in Poſſeſſion 
continues it; this amounts to 
an Ouſter, which turns the E- 

ä ſtate of the Conuſee to a 
Ritt, Page 300 


Liberty and Palace-Court, 


The Authority of Bailiffs of a 


Liberty, and in what Caſes 
the Sheriff may intermeddle, 
and where he muſt direct his 
Warrant to the Bailiff of the 
Liberty; and in w 
the Proceſs out of the Palace- 
Court muſt be executed, and 
to whom it muſt be directed. 


413 t0 418 
Limitation. See Remainder, 


H. ſeiſed in Right of his Wife, 
the Husband and Wife join in 
a Fine, and declare the Uſes 
to the Heirs Male of the Body 


of the Husband upon the Wife 
engendred, Remainder to the 


right Heirs of the Husband; 
they have Iſſue a Son who died 
without Iſſue; and if the Plain- 
tiff who was right Heir to the 
Husband, or the Defendant 
who was the Heir to the Wife, 


ſhall have the Land, was the 


Queſtion upon the ſpecial Ver- 


IF n 


Jable of the Principal Matters 


lat Manner 


dict; and adjudged for the De- | 
fendant, for it being limited to 
take Effect after the Death of 


the Husband without Iflue ge- 


nerally ; and there not being 
any Eſtate to ſupport it, it is 
a future Uſe to take Effect up- 
on ſuch a remote Poſſibility, 
as the Law will not allow. 

Page 351 


If a Man covenants to ſtand ſeiſed 
to the Uſe of 7. S. and his 


Heirs, after the Death of 7. D. 
he continues ſeiſed in Fee, and 


no Eſtate altered during the 


Life of 7. D. and if the Co- 
venantor dies, this ſhall deſcend 
to his Heir; but if he cove- 
nants to ſtand ſeiſed to the Uſe 
of the Heirs Males of his Bo- 
dy, becauſe that no Deſcent 
may be to the Heir after his 
Death, the Law raiſes an Eſtate 
to him by Implication; and he 
does not remain ſeiſed in Fee 
during the Life, but his Eſtate 
is immediately put into an E- 
ſtate-tail. 5 
Man may limit a future Uſe 
upon a Contingent after a 


Death without Iſſue, within 


the Compaſs of a Life. Ibid. 


Statute of Limitations. 


A. receives Money belonging to 


an Inteſtate ; after this B. taxes 
out Adminiſtration ; ſix Years 


expire from the Time that 4. 


received the Money ; B. brings 


his Action, A. pleads Non aſ- 
ſumpſit infra ſex annos, B. re- 


plies and ſhews that Admint- 
ſtration 


— — — 


— in ris Book 


n 


"ion WAS committed t to him 
ſuch a Vear and Day, which 

was imfra ſen anno; - the Court | 
_ inclined, that though ſix Years | 
were expired ſince the Re- 


_ ceiving of the Money, yet not 


; being 0 ſince the Adminiſtra- 
tion committed, this Action is 
not barred by the Statute. 


Page 5; 555 
Lunatick. 


The King hath not an Intereſt in 


the Lands of a Lunatick, but 
can only commit them to the 
Care of another, and ſuch 


Committee the Grant is deter- 
minec. 5 Þ 138, 177 


Where one is a Lunatick d na- 


tieitate, the King has an In- 
tereſt in his Lands, and ſhall 
receive the Profits to his own 
Uſe, or grant them to ano- 


ther; and ſuch Grantee is not 


liable to account, but only to 
maintain the Ideot and his Fa- 
mily.. 5 138, 177 


Pandamus. 


THETHER a 1 
ought to be directed to 


the Mayor and Aldermen of 


London, or to the Court of 
_ Foyer and Aldermen of Lon- 


3 


a to fatear a Sheriff, whero 
the Cuſtom is to ſwear the 
Sheriff in the Court. Page 64 
A Mandamus was prayed by the 
_ Plaintiff, being a Proctor in the 

* Arches, be being ſuſpended by 
the Defendant, who was Dean 
of the Arches; it was return- 


eds, that the Plaintiff was ad- 
0 mitted a Proctor in the Arches, 


and took an Oath to obſerve 
the Laws and Canons of the 


_ Archbiſhop, (5c. and ſhews a 


Breach of the Orders, &c. for 
which he was removed; it was 


much queſtioned, whether a 


| Mandamus lay; but it was 
Committee is accountable -to | . 


| the Lunatick if he recovers, | 
and to his Executors if he | 
dies; and by the Death of the |. 


adjudged, that the Archbiſhop 
could not as Viſitor examine 
the Proceedings of the Arches ; 
for that would be to appeal 


_ from an Act by one Authority, 


to the ſame Authority. 290 
Sir J. S. prayed a Mandamus to 


be reſtored to the Office of an 


- Alderman of the City of Lon- 
don, ſuggeſting that he was 


elect. ſecundum conſuetudinem, 


c. upon which it was return- 
ed, that he was an Alderman, 
as is ſuggeſted, but that he 
did not take the Oaths accord- 
ing to the Statute of 1 Will. 
& Mar. by which his Place 
became void ; and adjudged, 
that notwithſtanding the Fran- 


chiſes of the City were for- 


feited by the Judgment in the 
Ono Warramo, yet that the 


Corporation remained ix eſſe; 
and therefore tho' that Judg- 


ment was not reverſed till the 
Act 5 2 V. & M. yet by the 
Recital 


LEY 
OY 
, - 


| Recital 22 — Jagen in 
the Act for Reſtituton of the 
City of London, Sit J. f. con- 
tirded an Alderman after the 
Judgment in the 9% Murrun- 
to, ard was thereto: 
to take the Oaths by the 1 Vill. 
Mar. and t 


hey are to in- 


ore obliged 


the Pri ncipal Matters 


ls _—y — Fey 5 
poſſible, and aperethptory Man- 
dana Was 33% 8 Pal 293, 


A Wit of Matilaiony diredted | | 
Fohanni Goar Praſidi, Sortis, | 


aint. ati. | i tr, 


rr 


* 


In extraordinary Caſes, wh the 
rt is ſatisfied of the Difer- 
hoof the Place, they may fe- 
quire a Returtt ' "ths Mins 
andamut. * Moc, 669 
Moved in R. B. for a 

ry Mandamu after a Terdin in 
A,. the burt ad, they could 
not take Notice here of a Ver- 
dict in C. B. and the Verdict 
ought to be in R. B. 670 


Sanoꝛz. : 


ory 


 && Scholaribas, & b. Sti. o- The — of a M biety o of 
hannis Baptiſtz, they need] twenty Copyhold Tenements, 
not put their Common Seal to] has after the Grant of a Moie- 
the Return; and it was in- | ty of the Manor ; he with the 
_ Reſponſio Fohannis | Gratitor may hold a Court, 
Goar, Ge. , fo the | and join in the Grant of the 
Direction of the Writ; it was Coppabies, ' 191 


held ſufficient, for the Return 
being filed, they are eſtopped 
to ſay, 
and if any other made it for 
them, they have an Action on 
the Caſo againſt them. 368 
T he Court refuſed to grant a 
remptory 


it is not their Return ; 


Mandamns to the 


Flatten of St. Jobm s College, 


cc. to remove 4. B. C. &c. 
Fellows of the Col 
not taking the Oaths, becauſe 


| they were not made Parties. 


546 wſque 549 


An Attachment may go for not 


making a Return to an Alias 
Mandammns, though the Clauſe 


vel Cauſam nobis ſugnificetis | 


be omitted, for they may ex- 

cept to the Writ after the Re- 
turn ; and till the Return the 
Court has nothing before them. 


= 1 669 


lege, for | 


8 


a Grant of any Part of the De- 

meine in Fee, though but for 

an Inſtant, ſovers it from the 
Manor; ſo that it can nover 
be Part of it again, 192 


Matter and Servant.” © 


If the Maſter command his ger⸗ 
voant to do what is lawful, and 
he misbehave himſelf, the Ma- 
ſter ſhall not anſwer for him. 
228 


| Monopoly, 


The 1 between Mono- 
poly and Engroſſing is, the 
one is by Patent from the King, 
the other is by the Act of the 

Subject between Party and Par- 


ty. 


4 
A Mo- 


" Conras 1 6. in hs "Dc \ 


v %,. 
* 


A — * no ms AR, 
but only;;againſt the politick | 
n Page 226 


The Statute of Menonolion does : 
not extend to Letters Patents 1. 


eee to Companies. 
Wonttraus de Wioit. 


Where a Monftrans. 4 Der, [3 


and where a Petition of Right, 
the proper Remedy for a 
Se Te which a Sabie hath 
the, Crown. 609, . 609, 

613,614 

Where upon A 1 de 


Droit, the Judgment of the y 
Court is erroneous, i the Re- 


medy be proper, the Court 
ought to give a new Judg- 
ment. 5 701 


eee. 


a it does not appear that 
any Money was paid upon an 
Original Mortgage, yet the 


firſt Mortgage was good be- 


tween the Parties; and being 
ſo, when the firſt Mortgagee 
aſſigns for a valuable Conſide- 
ration, this is all one, as if 
the firſt Mortgage had been 


upon a. valuable Conſidera- 
tion ; for now the ſecond Mort- | 


gagee ſtands in his Place, and 
is within the Proviſo of the 
Stat. of 27 Eliz. c. 4. 423 
Though the Mortgagor be not 
Tenant at Will to the ſecond 
Aſſignee, yet he is not a Dif- 


ſeiſor, but a Tenant at Sufte- | 
rance; and therefore the Mort- 


V. refuſed to bring 
upon which K. /Enehod: his 
Sword, and went and expoſtu- 


gagee, | his Bitate.n not dein 5 
. veſted, may aſlgn, though the 
eee not a Party, 
and the Mortgagee never in 


Poſſeſſion. 


Executors, Adminiſtrators and 
Aſſigns, covenants with the 
Mortgagor, that he ſhall en- 
joy, and take the Profits till 
Default of Payment; the Co- 
venant being for his Aſſigns, he 
ſhall be preſumed Tenant at 


In Wil to all the Aſſigns, as well 


as to t ae aw oa 424 


| Murder, 


Iv. the Party Killed was 1 
to K. who had an Intent to 
turn him away, and ſent for 

his Key; it was ſaid to K. that 
the Key, 


lated wich V. who ſaid he 
might have the Key if he 
4% and then K. Crock V. 
with the $ Sword, and V. ha- 

a Sneed in his Hand, 
ſtruck at K. with the Sneed, 
which did not hit him; after 
tbis . followed K. and punch- 
ed him ſeveral Times with the 
Sneed, 
with his Sword and killed 
him; upon a ſpecial Verdict, 
held to be Murder at Common 


Law, and the Denial of the Key 


no ſufficient Provocation to ex- 
tenuate the Fact to Manſlaugh- 
ter; but held not to be within 

the 


in Date 423 
1034 | The Mortgagee far el bo 


and R. thruſt him 


the Statute of Stabbing, for a 
Ssgneed was a Weapon drawn 


* R 1 
fee, * TE 


within the Meaning of that 
n etudte 56 
A Smith ſtruck his Apprentice 


to be Murder. 668 
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A Man covenants to pay 200]. 


Years after he ſhall be re- 


Only three Caſes where Notice 


Ve exeat Regnum: 


ATE eaeat Regnum is à Writ | 
applied to particular Per- 


ſons and at firſt chiefly uſed 
in Matters of State, and but 
in late Time applied to Courts 
of Juſtice; it is not to be 


granted without Oath.  - 136 | 


Notice- 


for the Support and Mainte- 
nance of his Wife; within two 


3 to ſuch Perſon, as ſhe 
ſhall by Deed appoint ; ſhe ap- 
points, and dies before Notice 
given, the Money is due upon 
the Covenant. 34 


not requiſite; 1. In Caſe of a 


Condition precedent; 2. Where 


the Thing is of a publick Na- 
ture; 3. Where the Party takes 
it upon himſelff. 128 
The Rule, that where No- 
body is bound to give Notice, 
that the Party is bound to take 
Notice, is an abſurd one. 129, 


at his Election. 356 
Ad judged ups the Acts of Pil. 
Lage of 


it is not ſufficient for a Defen- 


— — — 
All Subjects are bound to take 
Notice of the King's Great 
Seal and Privy Seal. Page 225 
A Patron ought to take Notice 
of a Vacancy, upon the Sta- 
tute of Pluralities; and if he 
does not, Lapſe will incur ; 
but at Common Law this was 


charge 


poor Priſoners, that 


dant in his Plea to ſay, that 
he had given Notice to the 
Plaintiff in the Action, in which 
he pleads ſuch Plea ; but he 
ought to. aver that he had gi- 
ven Notice to the Party at 
"whoſe Suit he was committed, 
tho' he be not Plaintiff. 362 


Novel Alignment, | 


The Plaintiff declared that he 
was ſeiſed of a Ship, which 
he employed pro commodo ip 

fins, and ſhewed how, Cc. 
and that upon her Return, the 

Defendants ſeiſed the Ship 

March 1. &c. & huc uſque 

| detinent per quod, Gc. the 

| Defendant pleads Actio non 
quia they ate incorporated; 
Oc. and ſhews the Charter, 
c. and that they ſeiſed the 
Ship upon Suſpicion, &c. præ- 
textu of a Proceſs out of the 
_ Admiralty, que eft eadem cap- 
tio & detentio; and after by 
Deed between the Plaintiff and 
Defendants, in Behalf of the 


3 | | 182 | 


Eaſt- India Company, agrea- 
| Full 


"Contained in. "this Book. 


| tum AY at re: it was 's 


alſo agreed that the Plaintiff 
ſhould ſubmit to the J 
ment of the Court of - Adrhi- 
miralty, and that there ſhall 
be a Releaſe of all Actions to 


the Company, and all the 
Members of it, and ſhew that 


the Plaintiff releaſed, and they | 
| ſhew it to be the ſame Cap- 
tion, Gc. the Plaintiff replies, 


and prays Oyer of the Agree- | 


ments, and takes Proteſtation, | 
Gc. & pro Placito dicit, that 
the Defendants took the Ship | 
March 1. which was before | 
the Caption upon the Proceſs 
in the Admiralty; and that 
this is the Caption upon which 


the Action is brought, and con- 


cludes, &c. upon which the 
Defendant demurred;thisſeems 
to be a Novel Aſpenment ; and 
adjudged that the Agreement 
will not aid, becauſe but Con- 
veyance, and not relied upon ; 
and it was ſaid, that the De- 
fendants can take no Benefit- of 
the Releaſe in their natural 
Capacity. Page * 


Oath. 


L Ellows of a College, quate- 
nus Fellows, ought to take 
the Oaths in their Colleges, 
according to the Statute of 
1 Will. & Mar. and not elſe- 
where; Luære. 


Judg- | 


Officer and Office. 


He who has. an Eſtate for Life 
in an Office, is the Officer a- 
gainſt whom the Forfeiture 
hall run. Page 114 
It -ought to be of Record in the 
Court, who is the Officer, that 
the Parties grieved may know 
againſt whom to bring their 
Action. Ibid. 
Where upon an Office found a 
Title appears for the King, 
but it is not found in what 
Degree; there the beſt ſhall 
be. taken for the King. 178 
Between the Return of an Of- 
ice, and the Grant of Letters 
- Patent, there ought to be a 
Month per Statute of 18 Hen. 
| 6. that the Parties might come 
and tender a Traverſe. Ibid. 


- 


Error i in Fad 2 to reverſe 
Outlawry in High Treaſon, by 
the Perſon outlawed ore terns ; 
and Iſſue taken upon the Er- 
ror in Fact aſſigned. 16 


| If the Perſon outlawed was out 


of England, at the Time of 
the Exigent awarded, this is 


Error. Bid. 


Paͤr⸗ 


A Tabho If the Privopal Matter 5 


— —— 


wardon. 


FF Pardon of Murder 
without the Word | "> 


| drum. | 77K 57 
One convict of Forgery, and ſen- | 
tenced to be put in the Pillory, 


obtains the King's Pardon; up- 


on a Motion for a Rule to ſet 
her in the Pillory, 


by her Counſel 
King's Pardon; the Court gave | 
her Time to ſhew Cauſe. 159 


The King's Pardon reſtores a Per- 


ſon to his Credit who is con- 
victed, or has Judgment a- 
gainſt him for a Crime, which 
. Makes him incapable of being 
a Witneſs. 


parith, 


In Replevin upon the Statute of | 


Car. 2. for uniting Pariſhes in 
London after the Fire ; the 


- Queſtion was, whether a ſevoral 


Rate made upon each Pariſh | 
apart, after the Rate they paid 
before the Fire; and which 

upon Appe 

firmed by the Lord Mayor; or 

a joint Rate made upon both 

Pariſhes together by the Lord 


Keeper, and two Barons, was 


the more purſuant to the Act; 


and adjudged, that reſpe&tive 


Pariſhes muſt be jntended in 
I 


378, * 


Tho Pariſh of St. Ma- 


good 


| ſhe before | 115 
her Appearance upon the Rule 
ſhews the 


5 


al, had been con- 


the AQ, reſpodtive dog pa- 
riſhes, Page 216 


being 
united to the Pariſh of St. 45 


I ttbin by Act of Parliament, and 
the Pariſh of St. Sit hin 
remaining the only Pariſh- 


Church, a Pariſh Rate ſhall 
charge the Inhabitants of the 

Pariſh of St. Mary, to contri- 
bute to the Repair of the 
urch of St. Seirhin. 588, 


parliament. 45 


An Act of Parliament between 
particular Perſons, ſhall not 
bind Strangers. 97 

Upon a long Prorogation of Par- 
liament, Writs of Error in 
Parliament are no Superſe- 
de G | 16 3 

Acts of Parliament muſt be con- 
u according to our Law. 

221 

Filing an Original, during a Seſ- 
ſion againſt a Member of Par- 
liament, no Breach of Privi- 
lege, 527 


Patent. 


A Patent by which Fines are 
granted, muſt be pleaded in 
the Court of Exchequer, be- 
fore the Court of B. R. can 
take Notice of it. 12 


Pecultars, 


Peculiars, and the ſeveral Kinds 
of them, 7 £09 
— Where 


" $46 - 


kr as ra 3 
. 


he 


— — mo to.) 75 opp ay; 5 
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» 
* 


r 
* 
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Where the Peculiar is not ſubor- 4 


dinate to the Juriſflition of 
the Ordinary of the Dioceſe 
in which it lies, there Letters 
gef Requeſt may be made from 
thence immediately tg the 
Archbiſhop ; aliter where it is, 
for then they are per ſaltum. 


Peerage, . 


Where a Peer is Leſſor of the 


Plaintiff in Eje ct nent, a Knight 
ought to be returned on the 


Panel; and this a Privilege 
by Common Law, and there- 


fore cannot be waived. 229 
Of Baronies in Fee, by Writ and 


Tenure, 4337 434 


Where a Barony in Fee deſcends A Perſon created a Peer under 


to ſeveral Daughters, jt is in | 


the Crown, and the King may 
ex gratia veſt it jn which 
Daughter, or the inheritable 
| Hue of which Daughter he 
pleaſes, ut eidetur ; but if a 
Perſon ſummoned to Parlia- 
ment by Writ, and having fate, 
dies, leaving Iſſue two gr more 
Daughters, who all die; one 
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Page 789 


6— 


„ 


— 


ating a Peer is by themſelves, 
being produced, and therefore 
it need not be pleaded prout 
PDuatet per Recordum ; the Trial 
of Deſcent by which Peerage * 
is elaimeg, is to be per Pais; 
therefore the Concluſion & hoc 
param. et ver tficare, proper. 
r e420 
It is neceſſary for a Biſhop to 
plead expreſly, that he is 1 
Parium Reg, Gc. but not 
for a Lay Lord. 521 


| Of what an Earldom conſiſted; 


not neceſlary that there ſhould 
be a Place of the Name of 
the Title ; or that if. there be 

a Place of that Name, that it 
ſhould be within the Realm. 
1 


the Great Seal of Eugland, 
hall be intended a Peer of Eug- 
land, and that need not be a- 

verred. 55 
A Peer canngt be ouſted of his 

Dignity but by Attainder, Act 
of Parliament, or Judgment 
in a Scire facias upon his Pa- 


tent; he cannot by Fine. 5 26, 
N 3527, 528 


of them only leaving Iſſue, Right in an Honour or Peerage, 


ſuch Iſſue has a Right to de- 
mand a Summons to Paxlia- 
e 008 
Caſes where the Barony deſcend- 
ed to one Daughter only, and 
the Heir Male of & collateral 
Line was ſummoged to Parlia- 


ment; and the Daughter not 


admitted to the Title. 434, 
436 


The Trial of Letters Patents cre- 


how andin what Manner ju- 
dicially determinable. 524, 525 
Indictment of Murder found a- 
gainſt a Pcer by the Grand 
Jury; he was ordered to ſtand 
gommitien. 883 
Perjurp. 


Indictment of Perjury in an An- 
ſwer in Chancery; Ruled, that 


if 
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A Table c F 


cery, the Complainant there is 
a Witneſs, otherwiſe he is not ; 


that the Bill taken off the File 


is no Evidence; though 4 Cop 


made whilſt the Bill was on * 


the File, may be read; But 
there being only Oath'; galt 


Oath, the Defendant | Was ac- 


quitted. Phe 
Where a Man is ft. in the 
| lory, whether it be the "Jade 


ment or the Crime, that makes 
him infamous, ſo as to 4 
liberam legem, and be incapa- 
ble . becorting g a Witneſs. 


378, 579 : 


* 2 * ©. - 
J 2 2 
% 


| Play houtes. 


Whether the Erecting of a vie 


houſe be a Nuſance, and'whe- 


ther . be malum in 
RA Fo, 1 630 


6 ſe. 5 


| Piepowdir court. 


piepowder Court pleaded to be 


held before the Mayor gene- 


rally, is ill; becauſe it ought 


to be held before the Steward, 
without ſpecial Cuſtom. 


have been made within the 
Fair, to entitle the Piepowder 


Court to Juriſdiction, without 
ſpecifying that it was for ſome- 


thing bought or ſold, « 
ſing within the Pair. 


or ari- 


Did. 
Pleading. 


Whether where the Words i in a 
I 4 


the Pringipal Matters 
; if the Bil be Aiſrmiſſed' in Chan- E 


3% Condition 
Pik. "= 


_—_— 


PE WI" a. 


222 


33 
So is Pleading the Contract to 


n a 


Deed are ſufficient to paſs A 
N Thing by ſeveral Means, and 
they are pleaded generally 
- without ſhewing any Election, 
Which way the Thing 8 paſſes; 
£ heres: de a double Plea, 2 785 
Ouſte. " ther: a good) Plea Wes. 
—the\Statute of 23 Elis. 99 
8 a Recognizance, 
je: Principal ſhall pa 
the Money, or render himſelf; 
Breach aſſigned that he had 
not rendred himſelf, ill. 100 
Wh here the Declaration is ill, and 
Demurrer Jud gment for 
the Defendant ; ; and after the 
Plaintiff brings another Action, 


| _ the: Defendant cannot plead 


the former Action in Bar; but 
where there is a Judgment 
upon a Demurrer to a Plea, or 


upon a Verdict or Confeſſion, 
he may. 3 


Leſſee of an Houſe covenants to 
repair, uphold, Cc. the Heuſe 


is burnt without his Wilful 


Act, and the Leſſee within 
convenient Time rebuilt it ; 
this a Breach of the Covehant, 
and Rebuilding within cc e- 
nient Time no good Plea in 
Bar, the Action being attach- 
ed. 1 111 
Action of Debt upon a Bond; the 
Defendant demands Oyer of 
the Condition, and pleads that 
certain Letters Patents grant - 
ed to the Plaintiff, and recited 
in the Condition, Facuæ de- 
Fn: wenerunt ante rom ſolutions 
pecuniæ, ſcil. 13 Dec. & ad- 


. huc vacuæ exiſtunt ; the Plain- 


tiff 


— r 


/ 


* N N 


Contained in this Book. 
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tiff replies, that the Letters vered but 5 5. Damage, and 
Patents were in Force from 
the Time of making, & ad- | 
Hhuc exiſtunt, & hoc petit quod | 
 enquiratur per Patriam ; the | 


Defendant's Plea adjudged ill; 


1 


| Defendant. demurred, and the | 


Letters Patents became void. 


| Hoc parat. eft oerificare, not 


| Matter of Subſtance. 340 
Action ſur Caſe upon an Agree- 
ment, (5c. and Breach aſſigned, 


that the Defendant 7072 perfor- 
mavit agreamentum prædidt. I- 


ſue upon this joined, and a 
Judgment in C. B. for the 
Plaintiff, and a Writ of Error 
brought, and the Breach ſaid 
to be too general; but the 

| 7 ndguear 2 med ; if this had 
een upon a Demurrer, it would 
have been good; but after a 
Verdict it is unqueſtionable. 
It is not ſufficient to plead Mat- 
ter which would be a Per- 


formance of a Condition by 


Implication 3343 
'Fhough an immaterial Traverſe 
is aided. upon a general De- 
murrer, yet an inſufficient 
Traverſe is not. 346 
In an Action of Treſpaſs and 
falſe Impriſonment, the Defen- 
dant / juſtified under a Ca. ſa. 


the Plaintiff replies and pleads 
a private Act of Parliament 
for erecting a Court of Con- 
ſcience in Briſtol, and ſhews 


out of the Court of Briſtol ; | 


that the Defendant had reco- 


— 


— 


50 4. Coſts, and ſhews that he 
had arreſted the Plaintiff con- 
trary to the Act; to which the 
Defendant rejoined; upon which 
the Plaintiff demurred, and 


| adjudged againſt the Plaintiff, 
for he ought to ſhew how the | 


for he ought to have pleaded 


this Matter in the Court of 


Briſtol, and ſhewn that he 
Was an Inhabitant, if he would 
have the Benefit of the Act; 
and if after they had proceed- 
_ ed there, he might have an 


When a Plea goes by way of 
Confeſſion and Avoidance, ſuch 
Plea ſhall not amount to a 
general Iſſue. | 362 


The Plaintiff i Cur. Pal. count- 


he was indebted to the Plain- 
tiff as Adminiſtrator to F. B. 


e ejuſdem Quer. as Adminiſtra- 
. tor of F. B. per ipſum Def. 


ror was brought in R. B. and 
Error aſſigned, that the Plaint 
was general, and no Men- 


there is a Variance between 
the Plaint and the Declara- 
tion; and for this Error the 
judgment was reverſed. 386 
Sur ſon aſſault pleaded to a Treſ- 
paſs of Aſſault and Battery; 
the Plaintiff replies, that the 


Defendant came into his Houſe, 


Q | and 


Action. Page 350, 366, 407 


ed againſt the Defendant, that 
in 10. pro tant. Denar. ſum. 


ad uſum ipſius Quer. as Admi- 
ſtrator of F. B. habit & recept. 
upon Non afſumpſit pleaded, 

| a Verdict and Judgment there 

| pro Quer. and a Writ, of Er- 


tion of F. B. in the Plaint; ſo 
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and continued there: after the. 
- Plaintiff deſired him to depart; 
upon which he commanded 
his Wife to put him out of 


the Houſe, que molliter manus | 


ſuper the Defendant impoſuit, 


hoc, &c. but does not ſay | 


que eft eadem tranſgreſſio; and 
. ed a good Dead, 
for it being eodew tempore quo, 
it is good withoutſuch aConclu- 
ſion; but if they vary in Time, 
then it is neceſſary to ſay qu 
eſt eadem tramſgreſſio. Page 387 
If a Battery be outragious, ſo 
that a Molliter manus impo- 
ſuit be not true; it ought to 
be ſpecially ſhewn, otherwiſe 
it ſhall be a good Juſtifica- 
SWA SL ERmDgy - 
In Treſpaſs the Defendant pleads, 
that the Treſpaſs was done by 
him and F. R. and that it 
was accorded between the 
Plaintiff and the ſaid F. R. 
that the ſaid F. R. ſhould a- 
bate 14 s. due to her from E. 
the Plaintiff's Father, in Satis- 
faction, and avers that ſhe had; 


to which the Plaintiff demurs, | 
and the Plea adjudged ill; for 
the Defendant ought to ſhew | 


how the 14. was abated, 


In an Action againſt the Parfon | 


upon the Cuſtom of the Pa- 
riſh for not keeping a Bull and 


Fuit of a Bull at ſuch a Day, 


and that the Parſon did not | 


y 
a 


find one, Gc. ad damnum ip- 
ſius Quer. the Defendant de- 


murred and adjudged to be 


3 


ö 


Table of the Principal Matters 
F | ill z 
| ſhew a ſpecial Damage. 


In 


—— — 


for the Plaintiff ought to 
Page 

eh i en ies 
Avowry to a Replevin, the 
Defendant ſhewed, that A. B. 


was ſeiſed in Fee, and made a 


long Leaſe rendring Rent, and 


conveyed the Reverſion to the 
Plaintiff, and for Rent arrere 
be diftrained ; the Plaintiff re- 


plies that A. B. was ſeiſed of 


one Moiety, and C. D. of the 


other before this Leaſe; that 


C. D. died ſeiſed, and this 
Moiety deſcended to his Son, 


and that the Plaintiff had con- 
veyed the other Moiety to 
J. D. by Leaſe and Releaſe 3 
and traverſes ahſque hoc, that 
the Plaintiff was ſeiſed in Fee 
ad aliquod tempus after the 
faid Conveyance ; the Avow- 


ant demurred, and the Tra- 


verſe adjudged ill; for he 


ought to have traverſed abſque 


| 


a Boar, and ſhews quod opus | 


1 
A 
i 

: 

; 


: hoc, that 4. B. was ſeiſed in 
E 


Fee tempore dimiſſionis. 42 
xception taken, becauſe the Sum 
in the Declaration was ex- 
preſſed in Figures; but they 
being Latin Figures, it was 
held to be well enough; o- 
therwiſe, if they had been Eng- 
liſh Figures, or if it had been 
in an Inferior Court. 409 
Peer indicted as a Commoner 
pleads the Letters Patent grant- 


ed to his Anceſtor gerent. Dat. 


Oc. & hic in Curia pfrolat. 
and ſets forth his Title by De- 
ſcent, and concludes & hoc 
parat. eſt verificare ; this Plea 
of Miſnoſmer is good 1 A- 

— ate- 


8 
F$ 


Contained i 


nel 


— — 


n this Book. 


batement of the Indictment, . 


and the Concluſion. is good. 
m__y Page 517 
Trover brought by an Admini- 
ſtrator, who in Pleading does 
not ſet forth Adminiſtration 

_ rightly granted to him; this 
Defect helped by Verdict. 551 
Adminiſtrator of an Executor 
pleads F we adminiftravit the 
Day of the Writ purchaſed, to 

a Scire facias brought againſt 
him upon a Judgment againſt 
the Executor; Demurrer to 
the Plea held good, for he 
ſhould have pleaded Riens en- 
ter Mans. „„ 
In a Plea of Privilege it was 
predift. Def. dicit, without 
ſaying Venit & dicit, or ma- 
king any Defence; and as to 
the Omiſſion of Yer, it was 
held good, the Defendant be- 
ing in Cuſtod. Mareſchalli, and 
being before another Day of 
Continuance; but if it had 
been at another Day of Con- 
tinuance, then it muſt have 
been Venit & dicit; and as 
to the Defence that was held 


needleſs. 582 


Action of the Caſe againſt the 
Marſhal for an Eſcape, and 


Objections to the Count. 582, | 


„„ 
Difference between pleading a 


Sentence grounded on an Ori- 


ginal Juriſdiction, and given 


by Virtue of a particular Au- 


thority. 496, 498 
De antiquo in a Count is a good 
Preſcription. 621 


Debt for Rent upon a Demiſe 


for Years; the Defendant pleads 
Nil habuit in tenementis ; the 
Plaintiff replies, that he had a 
good and ſufficient Eſtate 
to make the Demiſe to the 
Defendant odo & forma, ſcil. 
that he was ſeiſed in his De- 
meſne as of Fee; upon which 
Iſſue joined, and objected up- 
on Evidence, that he ought to 
ſhew an Eſtate in Fee; but 
ruled that the Iſſue is joined 
upon the good and ſufficient 
Eſtate, and any Eſtate out of 
which the Eſtate demiſed may 
be derived, is ſufficient for this 
Purpoſe ; and all added after 
the Scil. is but Form. Page 
624 

Action of Trover for a Ship — 
Cargo; and it was objected 
that the Cargo was ſhipped by 
A. B. and Company, and B. 
being dead, the Action brought 
by A. only is ill, becauſe it 
appears others have an Inte- 
reſt; but ruled that this ought = 
to be proved; and if there are 
others, this is a Matter in A- 
batement, and ought to be 
leaded. „ 
Where the Inducement to a Tra- 
verſe is ill, the King may tra- 
verſe the Inducement, and ſo 
may a Subject; otherwiſe he 
may not traverſe the Induce- 
ment to a Traverſe more than 

a Subject, except it be upon 
an Office found, where the 
Subject induces his Traverſe 
of the King's Title found by 
the Office, with a Title on his 

| Part. 6 1 7 
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plevins in the Court, or out 


In Treſpaſs for taking his Beaſts; | The Charter-party was that J. §. 


the Defendant juſtifies under 
ga Replevin, in the Hundred- 
Court of the Biſhop of S. and 
and ſhews that the Biſhop, 


c. have, upon Complaint to 


the Steward, uſed to grant Re- 


of it, to replevin Cattle, and 
that one had taken the Beaſts 


of J. S. and that he levied a 


Plaint in the ſaid Court before 
the Steward ; and the Steward 
commanded him to replevin 


the Beaſts, c. the Plaintiff 
demurs; and ohm pro Quer. 


for the Defendant having ſnewn 
the Property in a Stranger, the 
Plea amounts to the General 


Iſſue. Page 674 
Policy, 


Policy of Aſſurance drawn from 
Archangel to Leghorn, and 
ſubſcribed ; the Agreement be- 
fore the Subſcription was, that 

the Adventure ſhould begin 
but from the Downs ; but this 


was not put into Writing ; the | 


4 


Jury ought to have no Regard 


to this parol Agreement. 54, 


py | | 33 
Policy of Aſſurance, and Bills of | 
Exchange of great Credit, tho' 


neither of them Specialties. 55 
Policy of Aſſurance ran until the 
Ship ſhall have caded and be 
diſcharged of her Voyage: Ad- 
judged upon a Demurrer, that 
Arrival at the Port, no Dif- 


» 4 


inſured for him, and ſuch who 
ſhould have Goods upon ſuch 
a Ship; A. B. brought an Ac- 
tion upon this Charter- party, 
and made Averment he had 
Goods upon the Ship, and held 
good; but held likewiſe, that 
if the Goods were inſured as 
the Goods of an Ally, when 
they were the Goods of an 
Enemy, the Aſſurance is not 
good. | ; I . Page 3 27 
The Practice upon Policies of In- 
ſiurances, in Relation to Paſſes. 
r 0 


Poꝛtion. See Chancery. | 


Truſt-Term limited after ſpecial 
Tail Male in Husband and 
Wife, to raiſe, if one Daugh- 
ter, 5 000 J. if two or more 
600 J. to be divided Share 
and Share alike amongſt the 

Daughters, to be paid at the 
Age of Twenty- one, or Day 
of Marriage; and if any of 
them die, to the ſurviving; 
there are Iſſue two Daughters 
of the Marriage; the Wife 
dies, and one of the Daugh- 
ters dies, being ſeven Years 
old ;the ſurviving Siſter intitled 
to 6000/, Se 38 

A Sum deviſed to be raiſed out 
of Lands for a Daughter's Por- 
tion; the Daughter dies, the 
Portion ſhall not be raiſed. 

| 287 


1 


charge, till ſhe be unladed. 
3 1 A434 


Poſls. 


ä 


Contained in this Book, | 
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. Poſts, | 


Erecting of Poſts within particu- 


lar Places, or Projects for car- 


rying and diſperſing Letters; 
in what Caſes within the Ex- 
ception of the 12 Car. 2. c. 35. 
and in what not. Page 81 


Power. 


rantor limits a Term to Tru- 


ſtees upon ſuch Truſts as he 


- ſhall direct, reſerving to him- 


- ſelf a Power to make Leaſes |-- 


with or without Fine, and 


ſhewing Cauſe. 
At Common Law none could 
trade with Foreigners without | 


The King's Prerogative ſhall not 


rendring ſuch Rents and Ser- 
vi ces, as he ſhall think fit; 


then by Deed declares the 


Truſts of the Term to be for 
the Payment of his Debts, and 


after this makes a Leaſe with- 
out rendring Rent; the Power 
well executed, and the Leaſe 


good. 


428 


15 


+ Pꝛerogative. 


The King may reſtrain Merchants 


by a Ne exeat regno, without 
166 


the King's Licence. 224 


be over-reached by Relation, 
and the Party ſhallnot have Re- 


ſtitution of meſne Profits taken 


by the King, upon the Rever- 


ſal of an Outlawry, &c. 615 | 


ee P2eſcription. 


One preſcribes as being ſeiſed of 
a Meſſuage or Tenement; an 
Exception that this was in the 
Disjunctive, and uncertain, not 
allowed ; but good for not ſay- 
ing how he was ſeiſed, for un- 
leſs he was ſeiſed in Fee, he 
could not preſcribe, Page 36 


0 P2eſumption. 


To avoid a Fraud, and to ſup- 
port Leaſes, which Truſtees 
might have empowered Ceſtuy 
que Truſt to make, a Con- 

veyance and Power preſumed 
to have been executed for 

that Purpoſe, tho not proved, 

. „„ 

Act of Parliament preſumed to 

have been made to ſupport a 

Poſſeſſion ſince the Time of 

the Black Prince, which o- 


therwiſe would be a wrongful 
Poſſeſſion. 78 
Painting, 


A Grant for the ſole Printing of 
Law Books - adjudged good. 


234 
King Car. 1. grants to the Uni- 


verſity of Oxon Power to print 
tam Libros content. in the 
Charter granted by K. James 
to the Stationers of London, 
quam alios non prohibit. in an 
Action brought againſt P. by 
the Stationers of London, he 
. pleads theſe Letters Patents of 
2 : R | Car. 1. 
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A Table of the Principal Matters . 


ad 


Car. 1. Adjudged a good Plea, 
for this is abtetogarivi of Power 
annexed to the Perſon of the 
King, which he may reſume, 
otherwiſe it is of. the Grants 


of an Intereſt; Qare. Page 


. 236 
Puivilege. 


A Perſon privileged by Record 
_ pleading it, and producing his 
Writ of Privilege, it cannot 
be traverſed ; but if one plead 
Privilege as Clerk or Servant 
to another Perfon privileged ; 
this may be. traverſed and 
tried per pais. 521, 582 
Attorney of C. B. ſhall have his 
Privilege in Debt Oui tam, 
c. but not in an Informa- 
tion Cui tam, Oc. for Debt 
Oni tam, G&c. is merely the 


Suit of the Party. 549 


The Old African Company in- 


debted by Bond, convey their 


Effects to the New African 


Company, for Payment of the 


Debts due by the Old Compa- 
ny, a Bill brought againſt the 
New African Company only, | 
to ſubje& their Effects to this | 
Debt; and ſaid in this Cafe, | 


i 
' 


that Proceſs againſt a Com- 
pany is by Diſtringas not Sub- 
pena; and if they have no 
Effects, there is no Way to 


g0 to the Coroner for all. 
Vue 91 
P2octo2s, 


Whether Proctors in the Court of 
Arches may ſue for their Fees 
due in a Suit proſecuted there, 
in the Court of Arches, or 

ought to JOE. at Common 
Law for the Recovery of them. 

| 38g, 596 


Prohibition, 


—_— in the Spiritual Court 
that the Inhabitants of an an- 
tient Tenement had ſat in the 
firſt Seat of an Iſle, till re- 
moved by the Biſhop, a Pro- 
hibition was prayed as upon 
an idle Cuſtom which « 
went to try in the Spiritual 
Court, and denied. 7 
Prohibition denied for Want of 
an Affidavit, that a Plea was 


refuſed in the Eccleſiaſtical 
Court. N 20 
The Court Chriſtian cites the - 
Members of Corporations b 
their proper Names, thoug 
it proceeds againſt them in 
their politick Capacities, for 
that Court has no Way to 
compel an Appearance but 
by perfonal Proceſs; and a 
Prohibition was denied upon 
ſuch Citation. 2, 28 


One married the Siſter of his for- 


| mer Wife, and had three Chil- 
compel them to appear. 85 
A Scire facias in the Nature of | 
a Ono Warranto brought a- 
gainſt the Sheriff amongſt o- | 
ther Parties; Proceſs ought to 


dren by her; the Husband and 
Wife were proceeded againſt 
in the Spiritual Court; one 
of the Children moved for a 
Prohibition, that ſhe might 

2 not 


$8 


6 e 


not be baſtardiſed by the Spi- 
ritual Court; Cauſe to be 


ſhevn vvhya Prohibition ſhould | 


not go. Page 37 


proceedings in the Spiritual Court 


againſt one for marrying his 
Brother's Daughter, and a Pro- 
hibition denied. Did. 
Prohibition moved for to the 
Chancery Court of Lanca- 


ſter, upon a Suggeſtion that 


the Town of Pontefraft is 
out of the Juriſdiction of the 
Dutchy, tho the Honour of Pon- 
tefratt appears by the Caſe to 


be holden of it, and for that 


the Defendants lived out of the 
Juriſdiction; Cauſe ordered to 
be ſhewn. 1 5 


One excommunicated for not re- 


ceiving the Sacrament in his 
Pariſh Church in the City of 
Briſtol, after a Monition ; he 
pleaded in the Eccleſiaſtical 


Court, that he had received 


the Sacrament in the Country, 


at his Pariſh Church there, 


which Plea they refuſed ; a 
Prohibition was granted. 101 
After a Sentence and an Appeal 

brought, the Court granted a 

Prohibition to the Prerogative 

Court upen this Caſe; H. 

made M. his Executor, and 
after M. became a Bankrupt; 

and after an Examination ore 
tenus, that Court revoked the 

Probate; but it was adjudged 

that Bankruptcy is no Diſabi- 

lity, for the Teſtator's Eſtate 
is not liable to be aſſigned by 


the Commiſſioners. 299 
A Prohibition to ſuppreſs a Bowl- 


ing Green. 627 


Contained in 


0 — nannte 


this Book. BY 


— 


" 
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Inſtances where Prohibitions have 
been granted in Cauſes Civil 
as well as Criminal. Page 629 


\ 
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Quare Impedit. 


Na Quare Impedit the Seiſin 
is not traverſable, but the 
Preſentment. 657 
The conſtant Courſe in a Ouare 
Inpedit is to alledge Seiſin 
generally, the Time of Seiſin 
is immaterial; and if it be 
not material, the not denying 
of it is no Admiſſion, for Non- 
denial is only an Admiſſion of 
Things materially alledged, 
660 


Nue Eftate. 


Though the Plaintiff in Debt fot 
Rent may plead a Cue Eſtate 
in the Defendant generally 
without ſhewing how, yet 
where a Man claims under & 
One Eſtate, there he ought to 
ſhew the ſeveral Aſſignments, 
for the Defendant may traverſe 
any of them, „ 
In Replevin the Defendant a- 
vows; the Phaintiff replies in 
Bar to the Avowry, and ſays 
that King James was ſeiſed, 
and granted to Sir R. who 
granted to J. S. Cue Eſtate 
by divers mean Aſſignments 
came to 7. D. and he put in 
his Beaſts; to which Plea a 
Demurrer, and ruled for the 


Avowant; for the Plaintiff 
ought to ſhew that he put in 
his 
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hate dit... ad 


| his Cattle by the Licence of 


J.. D. and ſhould therefore 


. derive a Title to him. Page 
Rs is 
-- MNueen Dowager. 


An Intereſt or Power of granting 
being veſted in a Queen Con- 


ſort, does not determine by her | 


becoming Dowager. - 3 


Queen Dowager remains a Queen; 


and Lure, whether it be not 


unneceſſary to name her Do- 
till in Pleading. Did. 


— 


0 Kemainder and Remainder | 


Contingent, . 
6 Remainders are 


not favoured in Law, nor 
raiſed but upon Neceſſity, 
when a Perſon is not in 97 
f 208 


If a Leaſe be made to 4. for 


Life, Remainder to the right 


| Heirs of B. this is a good Re- 


mainder, if B. dies before 4. 
becauſe a particular Eſtate to 
ſupport it; but if 4. dies in 
the Life of B. the Remainder 
is void, becauſe there is no 
| Perſon to take it, and no par- 


ticular Eſtate to ſupport it. 


| 3 | 332 
J. S. having two Sons, deviſed his | 


| Lands to his eldeſt Son for fifty 
Tears, if heſhallſolong live, and 
after the Determination of this 
Eſtate, to his Heirs Males of 


his Body; and for Default of 
ſuch Iſſue, to the ſecond Son 
for Life; and after his Deceaſe 
to his firſt Son in Tail, and fo 


further; the eldeſt Son ſuffers 


a Recovery and dies: Adjudg- 
ed upon a ſpecial Verdict, that 
this Recovery had not barred 
the ſecond Son; for the Eldeſt 
had not any Frank-tenement, 
but was only Tenant for Vears, 
with a Contingent Remainder, 
which was void, not having a 
particular Eſtate to ſupport it. 
N age 408 


4. Tenant for Life of B. Re- 


mainder to the right Heirs of 
B. and after 4. grants his E- 
ſtate to B. ſo that he had the 
particular Eſtate of the Frank- 
tenement for his Life, Re- 


mainder to his right Heirs; 


yet the Remainder continued 
a contingent Remainder. 408 


Reputation. 


By the Deviſe of a Meſſuage, a 
Barn, Stable, Gc. though not 
originally belonging to the 

Houſe; yet if it be uſed and 
enjoyed together with it, this 

will be ſufficient Reputation 
to make it paſs for Part of 
the Honle. : © - 86 


Where a Name of Dignity may 


be ſupported by Reputation. 
Es 664 


Betainer. 

Teſtator is bound to A. in a 

Bond, c. to the Uſe of his 
Wife, 
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Wife, Condition for Payment | 


tate is committed to the Wife, 


214 
Party, but of the Law. RF 
 Reverſion. 
oe and the ſame Rig bt of 
a Rent incident to the Rever- 
A Fine was levied: of a Rever- 
ſion to the Plaintiff and his 
| Heirs, to the Uſe of the Plain- 


tiff declared in Covenant, and 


* % a * R IT * JIA r TEES T2 -— © IS PF IT” T,S e e e 3 n A ˙ n n 
* ' h ws $a C - ER % b 4 . » N A F ( 7 * 27 „ E a Y n 
e eee Meu eee * ; r It AY: eb rn Font in. os 7 7 r 43 1 N — A Fs Ek E r e NS * 5 Ts NN 3 8, 
3 p 3 * 7 7 * HE > 5; \ 2 2 1 5 = bp > * 25 g * 5 WS p 2 a — 0 
= n * 7 5 x4 Fa wel 57 8 * 4 - 5 wh 7 2 en FS 7 * 4 * W — g N iS at 7 ” a 4 
1 0 I) He ES” r B c 1 TN ** 8 n N n 3 _ m2 c Se 5 . r PHI f * * 5 * 
DF, WE . 8 — __ 55 N S rt na 9 YN n A 85 . N LO” CE TE ae (ß Es RE IN on % 4 Kr ws 05 * LR - "= ab. I hs i \ 
EE Ee nd onda ba age ea Le ot 3 57 xs, ny ES ous Re a 4 i oh oh 2 Stat e wo {END 1 on re RI TR TERS F 7 OO 8 ” 1 
. 2 : : 3 e x; £ s 3 Na ene CRE OE TN W N my e 
9 A 2 C © 4. 8 . * p Tp C % ” = 8 N. * 9 N 8 * I = =_ = 
4 * 2 "> b WE N FN x Wren if 9 e AW. — — i 2 "5 . # Fs „ A 64 * 1 3 e N — ———— 
I +44 % — et; bY x 8 . fx * 3 N ay? 1 I <> 2 * 8 þ 2 9 £4 - * 9 * 4 — 1 4 4 2 C 
Maha — UII , . 5 VCTF F 6 Ss A = £9 7 


cauſe the Plaintiff er not 
entitle himſelf to the Action 


Common Law, an Attorn- 
ment was neceſſary to make a 
Privity: Adjudged ut videtur, 
that this was a future Intereſt 


eſſe, at the Time of making 


made by the Defendant; and 
that as to the Eſtate, it was 


i 


of 3000 to B. his Wife af- | 
ter his Death, and dies; Ad- 


miniſtration durante minori- | 


} 


pay to her, it is the ſame as 
if the Bond was to her. Page 


A Retalher is not the Act of the 


Eſtate, both requiſite to ikke ; 


Gon? . 5555 1. G2} 


tiff, and his Heirs ; ; the Plain- | 
the Defendant demurred, be- | 


by any Privity of Eſtate, for | 
this being a Conveyance at | 


to commence after a Term in 


the Eſtate to the Defendant, | 
and therefore no Attornment 
neceſſary, or poſhble to be 


ſufficiently conveyed by the | 
Fine. 15 "367 | 


bn Caſe of a Gran of a Reve er- 


"fon, no Eſtate Lale till an 
 Attornment. Page 388 


neboration. | 


ſhe may retain, for the Con- | 4. rhitkey: a Feoffment to the 
dition of the Bond being to] Uſe of himſelf for Life, Re- 
mainder to B. in Tail, Ge. 
with a Power of Revocation | 


by Deed ſealed before two 


Witneſſes, or by Will ſealed 


by one Witneſs; 4. levies a 
Fine; and a Week after b 


Deed declares the Uſe to has? 


ſelf in Fee, whether the Power 
| executed or extinguiſhed. 35, 


52,71 


Powers I Revocation W 


in Law. 


E. M. by Leaſe and Releaks, 
- ſettles La Lands in Queſtion 
to the Uſe of himſelf in Tail 


Male; Remainder to S. M. in 


Tail Male, Remainder to Sir 


E. M. in Tail Male, Remain- 
der to E. M. and his Heirs, 


with Power to revoke the E- ä 
ſtate made to S. M. and to 


ſettle new Uſes; the next Day 


_ reciting that he had limited 
an Eſtate to F. M. and his 
Heirs Males, he revokes the 
- ſame, and limits it to S. M. 
and his Heirs Males; provided 
that he pay 15000. to his Exe. 


cutors; and if he fail thereof, 


that it ſhall be lawful for 4. 


and B. &c. to enter, and raiſe 
the ſame out of the Rents, 


&c. E. M. dies, leaving Iſſue 
one Son, who had a Daughter 
.. dies without Iſſue, the 
— 3 8. 2 | brings his 
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Table af the Ptincipal Matters © 


Lace 1. 


cual verdick in C B. adjudged 
for the Defendant, who was 
Daughter to the Son of E. M. 
and upon a Writ of Error in 
R. B. the Judgment was af- 
firmed, though S. M. had not 
ſuch an Eſtate, which was 
mentioned in the Revocation; 
the ſole Intent of revoking the 
Eſtate of S. M. being to charge 
it with 1500 J. and after this 
Charge let in, that then 
S. M. ſhall have the ſame E- 
ſtate again he had before. 
e ee £-* 
Riot. 


Where upon a lawful Meetin g 
Acts of Violence enſue, this 
may be a Riot. 119 


* 8 1 8 LP 
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Scire facias. 


F FX 7 Hether, when a Scire Fa- 


two who were Bail, and Judg- 
ment is recovered upon it by 
the Plaintiff, and he dics, and 
one of the Bail dies ; the Exe- 
cutor of the Plaintiff can bring 
a Scire facias againſt the Sur- 
vivor of the Bail only. 82 


Facias quare executionem ha- 


bere non debet of the Land; 
but he may have a Scire fa- 


cia for Damages and Colts. 161 

Upon a Writ of Error to reverſe 

a Common Recovery, it was 

moved that a Scire facias be 
1 


ciat is brought againſt 


* 


N 


— 


granted againſt | 
nants; and adjudged to be a 
5 ſetled Rule to grant a Scire 
|  Facias in ſuch Caſe. Page 273 
Scire facias. and an Inquiry 
| ap 
granted upon a. Suggeſtion, 


my 
© 

LOS 
” 
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that 4. and his Wife, and 2. 


and his Wife againſt whom 
the Judgment was, had waſt- 


ed; the Sheriff returns that 


Z. and his Wife devaſtauerunt, 


and aps nothing of 4. and 


It 


Return erroneous, 


his Wi 
turn, and not aided by the 
Statute of Feofails, and the 
Judgment given upon ſuch 
; 3701, 57> 
is the conſtant Practice in 
R. B. to ſue both the Scire 


facias at once, in Regard that 
there ought to be a full Time, 


between the Date of the ſe- 


Error upon a Judgment in C. B. 


cond Scire facias, and the Re- 
turn of it; and in C. B. there 
is but one Scire faciat, except 
in the Caſe of an Executor. 633 


in Scire faci as, where a Feme 
Sole recovered in C. B. and 
took Husband ; and after they 
joined in a & ire facias to have 


Execution, and had Judgment 


and if the Husband died, it 


in the Scire factias ; the Wife 
died, and the Husband ſued 
Where after Judgment in Eject- 
ment the 'Term expires, the | 
Tenant cannot bring a Sire 


Execution, without taking out 
Letters of Adminiſtration ; and 


ruled that the Judgment in 
Fire facias attached a joint 


Intereſt in Baron and Feme ; 


would ſurvive to the Wife, 
SS contre. 08 


Though Judgment in Scire Fa- 
cia does not alter the Nature, 


yet 


e; this ſeems an ill Re- 


1 
N 3 7 


KT In tp ey" Book. 


vet it changes the Property of 
the Debt, and Debt may be 


brought _ an Award of 


Execution. Page 683 


Sheriff, N n 


Wines it i ſuggefiod on the Roll, 
that infomuch as a Brother | 


of the Defendant was one of 
the Sheriffs of London, that 


therefore the Coroners might 


| return the Jury, and not de- 
nied; the Coroner muſt return 
the jury. 1402 


If eight only plead to Iſſue, and 


the Yenire is awarded to the | 


Sheriff; if after it fall out, 


that the Sheriff is a Defendant, | 
the Venire ſhall go to the . | 
Coroner, though the Sheriff | 
hath not yet pleaded. 106 
17 the Sheriff be a Party, or re- 
lated to one of the Parties, | - 


Cc. and the Venire be award- 


ed to him, it is only Matter | - 


of Challenge, which may be 


_ waived or releaſed. 118 
Though the Sheriff may not do 


an Act to himſelf, he may do 
an Act for himſelf. 410 


An Attachment granted againſt | 


the Sheriff, for not returning 
Money for Marſhalſea and | 
maimed Soldiers; and unleſs 


the Sheriff make a Return, | 


the Court may take any Per- 
ſon of the County into Mi- 
thernam. 2 
Since the Statute of 28 Elis. it 


has always been the Uſage for 


the Sheriff to take a Fee upon 
a Ca. ſa. for the Trouble 


1 


„ 


717 


| 


Which he had 5 in * 3 
tion; and if there be a ſecond 
bo Execution, he ſhall have a 
Fee for that alſo, and an Ac- 
tion will lie for this Fee; and 
it was ſaid that this Statute is 
miſtaken in the printed Books, 
for the Roll is n. 28 Elig. 
1 ad ee 29. Page 


1 


Simonr. 


Sale. of an Advowhatc with a 
Covenant -to prefent Tuch a 
Perfon, as the Bargainee ſhall 
nominate, the Church being 
at that Time full of an In- 
cumbent by Uſurpation ; and 

a Ozare Iinpedit then pending 

to remove him, by which — 

1 * removed, held 

Ry. N 90 


2 Statutez. 


umi of M not & Wri- 
ting, whether within the Sta- 
tute of Frauds. 24 
Statute of Meſtm. 2. provides no 
Remedy for cutting down of 
0 Toges) 76 -. 94 
An Eſtate being created by the 
Cron, notwithſtanding the 
Alterations made by the Sta- 
tute of 4 Jacobi; the Rever- 
ſion remains in the Crown, and 
is protected by 34 Hen. 8. 97 
Statuts 23 Eliz. extends to all 
Sorts of Recuſants; and ths' 
the Party be indicted upon 
that Statute in a wrong Coun- 
ty, yet he ſhall have no Ad- 
vantage 


wth _ Mm 
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vantage of it, or avoid the 


Indictment for op: Cauſe but 
Conformity. I Page 99 
Wilful Wrongs not within the 


Statute aof 22 Car. 2. cap. 9. 
FOR 100 


The Privileg of being a Free- 


man, is not ſuch an Intereſt or 


Truſt for Government, as is 
within the Statute of Car. 2. 
for Nr Corporations. 

> 117 


2. was committed by a Secreta- 


of State upon 35 Eliz. and 
< Warrant was till he ſhall 
be diſcharged by-due Courſe 
of Law; where the Statute is, 


that he ſhall be committed, 


| there to remain without Bail 
or Mainpriſe, till he ſhall make 

a direct Anſwer, if he be a 
| Jeſuit, 6c. and the Commit- 


ment was adjudged .to be irre- 
gular; for it is in the Nature | 
of a Conviction, and the Party | 
is in Execution till Anſwer | 


made. 3369 


: Whether Perſons mall upon an 
Indictment be expounded to be] 


within the Intent of a penal 


| Statute, who are not within | 
the expreſs Words or Letter of | 


ö 428, 429 | 


One encecifid” a Trade ſo as to 
fulfil the Intent of .a Statute, 
yet not doing it according to | 
the Words or Letter; this was 


- adjudged an uſing of the Trade 
_ contrary to the Statute. - 428 


Though a 'Statute concerns a | 
particular Thing, and be pri- 
vate in its Nature; c et if the | - 

the King, 


- Forfeiture be to 
I 


—— T pr Privcpal Marters 


5 — 
that makes it a publick Act. 
en Jade bak 2 


95 OY © Supplicavir, - 


One taken upon a Suppli cavit, 
and brought by were Cor wer 


before a Judge; and boun 
him to a pear” 1 n B. R. 105 
Court will not 2 the 10 


' ticles finden” againſt him i 
| Chancery, and bind him upon 


e AEOLEINN! JT TS Nt. - 
Sutpenſ on. . 
| Where an Act is a pointed to be 


donei by four ſenior Fellows 
of a College,' the Suſpenſion 


of any of them, does not make 


the next in Order ſenior Fel- 
lows, fo as to be qualified to 
do that Adt. _= 464, 474, 


484 


Cail. 


Auen and 1 Tenants in 
ſpecial Tail of the Provi- 
ſion of the Husband, have Iſ- 
ſue; the Baron dies, the Iſſue 
levies a Fine to a Stranger, 
the Feme leaſes for ſixty Years 
and dies ; held that Leaſe was 
good againſt the Conuſee. 3, 


| "EY 


Term, 
J. 8 reciting a Leaſe of a Cot- 
tage, Barn and Lands, for the 


Term of 1000 Years veſted 
in him, after 32 Years of the 


1000 Years were expired, grants | 


all the ſaid Cottage, Barn and 
Lands, and all and ſingular 
other the Premiſſes therein 
before recited 'or mentioned, 
together with the ſaid recited 
Leaſe, and all Writings and 
Evidences concerning the Pre- 
miſſes; Habendum to the Gran- 
tee, from and immediately af- 
ter the Death of the Grantor 


1 Contained in this Rook © 


and his Wife, for the Reſidue 


of the ſaid Term of 1000 Years 
then to come and unexpired ; 
the Queſtion was, whether 
this be a good Grant, the 


Grantor having reſerved to | 
himſelf an Eſtate for Life, 
which by Conſtruction of Law 


is greater than any Eſtate for 


Years; and reſolved, that the 
Term ſhall paſs to the Gran- 


tee by Virtue of the Premiſles, | 


and the Habendum ſhould be 
rejected. Page 528 uſque 545 


Whether a Leaſe for Years by 
Grantee for Years, to .com- | 


mence after his Death, be good. 


makes between long and ſhort 
Terms of Years. 538, 539 


fo 1 5355 536, 537 | 
The Difference which the Law 


ata. 8 ** ”"— 


£ "Foun 
ur” L £8 
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Upon the Statute of 1 Vill. & 
Mar. which appoints all Bi- 
ſhops, c. to take the Oaths; 
the Queſtion was, whether the 
ſix Months mentioned in the 


Months; and ſaid, that this 
being upon the Conſtruction of 
an Act of Parliament, it ought 
to be conſtrued according to 


ſhall be accounted Lunar 
Months. Page 313 


Trade. 


be hindered from trading but 
by A& of Parliament. 133 
No Aſſembly for Buying and 
Selling can be without Li- 
cence; and theſeLicences when 
granted, cannot be repealed 
without Cauſe of Forfciture. 


Traverſe, 


Rent of 20 J. per Ann. granted 
out of 4. to commence from 
the Time that a Diſtreſs ſhould 
be taken for Rent iſſuing out 
of B. in Bar of the Avowry 


P...;- upon 


Statute, are to be accounted 
Kalendar Months, or Lunar 


our Law, that the fix Months 


No Mechanick or Merchant can 


198 


—̃ D— r 7 . 
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1 


A Tablodf the 


upon a Diſtreſs taken for the 


Rent of 20/. in 4. there is a | 
Traverſe abſque hoc, that any | 
' Diſtreſs was taken for Rent | 


arrear, c. in B. this is a 
complicated Traverſe, and not 
good. Page 63, 64 
In 
- that the Goods are his, abſqze 
Hoc, that they are the Plain- 
tiff; the Plaintiff replies, that 
they are his, abſque hoc, that 
they are the Defendant's; this 
is an immaterial Iſſue. 65 
In Replevin where the Defen- 
dant claims Property, the 
Plaintiff ought to prove the 
Goods to be his. 565 


Treſpaſs, 


Treſpaſs quare clans fregit, &c. 
| & liberam piſcar ſuam piſcar” 
eft, & centum, (c. moved in 
Arreſt of Judgment, that Treſ- 
paſs does not lie, but Caſe; 
but adjudged for the Plaintiff; 
for Libera Sts implies an 
Intereſt, and is all one with 


ſeparalis piſcaria; and he 2 
might plead to an Action of | 


Treſpaſs for fiſhing in Libera 
piſcaria ſua, that it is his 
Franktenement. 342 
In Treſpaſs for fiſhing in his free 
Fiſhery, the Jury find ſpecially, 
that the Place where, is Par- 
cel of the Manor of D. and 
that the Plaintiff is ſeiſed of 


Ld ade, * kd 4.4 £6 


Principal Matters 


Replevin, the Defendant ſays, | 


this Manor in Fee, and con- 
Wi 
2 


clude that they find for the 

Plaintiff, if he could have an 

Action of "Treſpaſs for fiſhing 

in his free Piſhery within his 

own Land; and adjudged that 

the Plaintiff ___ 
may have Liberty to fiſh there 
beſide himſelf, this is /iberg 

piſcaria in his Manor. Page 
| 677 


Crover. 


. 


Two Co-Plaintiffs in Trover, 
one dies, the Survivor has 
Judgment; in Error the Judg- 
ment reverſed, _ 39 

Trover de uno pari Vittarum, 
Anglice a Suit of Knots, cer- 
tain enou gg. 142 

In Trover againſt an Hackney 
Coachman; ruled that Goods 

delivered to his Servant ſhall 
not charge the Maſter, for the 
Party does not pay the Maſter 
for it; otherwiſe if the Ma- 
ſter be paid for it, or agree 
for it. 625 


Truſt, 


Where there is 'Tenant for Life, 
Remainder to Truſtees to ſup- 
port contingent Remainders; 
Remainder to the firſt and o- 
ther Sons of the Marriage, 
Remainder to the Heirs of the 
Body of the Husband, if after 
any 


"Ha 4A this Book. 


* . " 


take, the Truſtees convey to 


0 — no Breach of the Truſt. 
Page 78 

U pon a ſhecial verde that There 
were other Owners Hema cum 
the Defendants; adjudged for 
the Defendants, and that they 
may take Advantage of it up- 


Truſt and Contract is with all 
the nene 279 
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Middleſex, and founded upon 
ſer, altered by the Court, 
by Reaſon of the Power and 

Intereſt of the Plaintiff in 


_ Mialleſex ; and ordercd to be 
ried in another County. 43, 


4 


Tythes. 


Manor, and the Tythes of it, 
of Memory grants it in Fee, 
cimis Dominii, & duabus 


5 J. per An. to the Prior, 


$i any — of Iſſue to 


on the general Hye ; for the 


| Action of Cle brought in 
an Indictment in Middle- 


W nether, where a Prior has A © 


by the N to od tho Prior 


7 1 and his, Succeſſors; this be a 
the Husband, and this be for | . 
the good of the Family, ſaid 


| good Modus, it not being paid 


Fo the Parſon, but to him who 


had a Portion of the I ythes. 
Page 51, 239 


ny a ſpecial Verdict, it was 


| found that twenty⸗ fi x Acres 
only in a Pariſh, which con- 


ſiſts of 1200 were ſown by 


ſeveral Perſons with Flax; and 
ad judged that this was a ſmall 
Tythe, and belonged to the 
Vicar, whg, was endowed de 
mints deciimmis. 341, 356 
Minute Decime ſhall be con- 


ſtrued according to the Nature 


of the Thing, and not of the 
Place where it is fown. 356 
Ruled at the Aſſizes, that if a 
Man ſow. his Land with Clo- 
yer, and make his Profit by 
the Seed, this being a Grain, 
the Parſon ſhall have Tithe 


of it; but if he convert it 
into Hay only, and make his 


Profit of the Hay, the Vicar 
being endowed of Tythes of 
Hay, ſhall have it as a ſmall 
'Tythe. 795 341 

Whether a Cuſtom to be diſ- 
charged of Tythes of barren 
Cattle within a whole Hun- 


and he by Deed before Time 
and that the Grantee pro De- 1 


Carucatis terre ſhould Pay | 


Oc. Which is accordingly paid | | 


Uenire, 
N an Action of Scan. Mag. 


laid in London by Lord S. 
| LENS 


dred be good. 3500, 561 


— eres - 


> Lo * ranks thy * gfe ay le 8 rpms. — — — _ 


inter there, at tlie Inſtance 
f the Defendant, ruled that 
the Penire ſhould be changed, 


TT 


and left it to Lord F. his E- 
lection, to lay it in any other 


County, but London and Mid- 
| "Wiſs. 4. 

Fenire icut alias, is a Penire 
of it ſelf, and a Trial may be 
had upon it it. 


. 


In Trover the Declaration was 
de una longa menſa cum pla- 
teis & abicis culinariis, An- 

glice a long Table with 

Shelves and Dreflers ; moved | 

in Arreſt of Judgment, that | 


this was incertain; 9072 alloca- | 
tur, for after a Verdict it ſhall | 


be good, if by any Poſſibility | 
it may. | 289 
Action on the Caſe, Oc. for neg- 
ligently keeping his Fire, &c. 


and that the Defendant bad 


kindled a Fire in his Cloſe, 
which he tam improvide & 
negligenter 1 ercacit, that it 
burnt a Cloſe of Heath of the 
Plaintiff's; moved 
of Judgment, that it does not 
appear to be done by the 


Command of the Maſter : Ad- 


judged for the Plaintiff, for 
this being after a Verdict, 
they are now upon the Re- 


cord ; and it was Matter of | 
Evidence, whether it was his | 


Fire or not. 681 


oo! AY OO" 99 7 Reaſon of 5 | For 


Page 40 


119 


in Arreſt 
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The Ong return 3 they 
| have a Viſitor, Cc. they need 
not ſpecially return that the 
Viltor hath by the Statutes 
Power in the Matter depend- 
ing; for by being Viſitor, he 
| hath Power eo nomine to de- 
termine all Matters that come 
as Grievances before him. wh 


It need not appear upon the "4 
turn that the Grievance was 
in the Time of the preſent 
Viſitor, for he may determine 

a Grievance 1 in his Predeceſlor's 
"TE, - | Ibid. 

No Appeal Bom the Viſitor to 
any other, nor to any other 
before him.  Thid. 

Rector or not Rector of a Col- 
lege tried in an Ejectment; 
which Queſtion depended upon 
the Validity of a Deprivation 
by the Viſitor. 447 


Whether the Validity of the De- 


privation of the Rector of a 
College by the Viſitor, may 
be examined in a civil collate- 
ral Action; or the Act of the 
Viſitor ought to be taken to be 
juſt and right. 455, 456, 462, 
44 
Admitted arguendo, that where 
upon a Mandamns it is ſhewn 
by the Return that there is a 
Viſitor, who has done an Act; 
it is final, 
bound by it. 454, 468 
But 


and the Court is 


"Contained o in bir Book 


n 6 


— 


But a - Diſtinction. being: made in | 
this Caſe of a Civil Action; 
this Diſtinction was denied per 

Holt Chief Fuſtice. Page 488 

Though a Viſitor be by the Con- 
Ritutions of the College re- | 
ſtrained from viſiting ex officio | 
above once in five Years, yet 
he hath a conftant ſtanding 
Authority to hear Complaints, 
and redreſs Grievances. _ 478 

The Biſhops can viſit but once 
in three Vears by Law”: Per | 
Holt Chief Juſtice. Did. 

A Vilitor has eo nomine a gene- 
ral Power to deprive, unleſs it 
be reſtrained. 479 

Where a Viſitor has Authority to 
depri 

| Juſtice or Sufficiency of his 
Sentence, as to the Cauſe of it, 

is not examinable in the Com- 
mon Law Courts: Per Holt 


—_— 


contra. $00 wſque 503,513 | 
The Founder and his Heirs are | 
| Viſitors of private and eleemo- 


ſynary Corporations, where no | | 


Viſitor is appointed: Per Holt | 
Chief Fuſtice 483, except in E 
Eccleſiaſtical Corporations. 495 
Where they who are to have the 
_ Charity are not incorporated, | 


but Truſtees appointed for | | 


1 


them; there ariſes no viſita- 
torial Power. 484 
From the Sentence of one who 
is Viſitor as Ordinary, there 
lieth an Appeal; but not from 
the Sentence of a Viſitor, as 
Patron. — 4485 
If a Sentence of a Deprivation 


ive, and does deprive, the | 


6 
- 


Chief Fuſtice, 482. Argued al. i 


by a Vilitor be pleaded, you | | 


"need not hw the Cauſe, it 
is not traverſable, 485, 486. 
So in the Return to a Manda- 
muß. Page 488 
Though the firſt Sentence in = 
Caſe of a Viſitor be final, and 
there lies no Appeal from it, 
yet that not 4 Reaſon for ex- 
amining it in the Common 
Law Courts: Per Holt Chief 
Fuſtice, 486, 487. Argued al 
contra. 498, 499, 513, 514 
Contumaey a good Cauſe of De- 
privation. 489, 490 


| Where there are tices Caules 


appointed by the local Sta- 
tutes of a College, for which 
upon a Complaint a Perſon 
ſhall be deprived by the Viſi- 
tor ; that does not hinder, but 
that he may upon - Viſitation 
deprive for other Cauſes not 
expreſſed: Per Holt Chief Ju- 
ice. 490 

E aritable Porporations take the 
Charity upon the Terms of 
the Founder, dig. Submiſſion 
to the Power of the Viſitor, 
which ſeems to be the chief 
Reaſon of the Viſitor's Power. 
491, 513 

In whom the Right of Viſita- 
tion of St. Katharine's Hoſ- 
pital is veſted, and whether 
the Court of Chancery can 
_ adminicularly aſſiſt the Judg- 
ment of the Viſitor, where a 
Viſitor is My appointed, 
" EE, "906 10 647 


. Aniver⸗ 


* 


Univerſity, | 


The Charter of the Un iverlity | 


of Cambridge does not extend 

to ſue there for the Penalty 
an Act of Parliament; but 
ſuch Suits ought to be in the 
King's Courts, for a Recovery 
there is not pleadable in Bar 
here. Page 665 
The Univerſity of Cambridge 
moved for a Superſedeas to a 
Prohibition, or for a Conſulta- 


to declare. | 


A Table of the Principal Matters 


of 


| of Error only by one Juſtice 


Vn 


The Plaintiff was Co-Ot igor 


with 7. §. to the Defendant, 
and between 7 
Defendants there was an uſu- 
rious Contract, the Plaintiff 
paid Part of the Money to the 
Obligee, and after pleaded the 
Statute of Uſury upon this 
Bond; and it is adjudged an 
uſurious Bond, upon which he 
brought an Indebitatus aſſump- 
ſit; for the Money paid before 


the Bond was proved uſurious; 


and adjudged that the Action 
did not lie; but that it is like 
to the Caſe of Bribes, he who 


„. and the 


receives it ought to be puniſn- 


ed, but he who gives them, 
ought not to be encouraged 
by any Way to recover his 
Money again. Page 411 


„ n * 9 


ales. 
Record returned upon a Writ 


110 


of the Grand Seſſions. 
Marranty. 


Whereas the Plaintiff had bar- 
gained and bought of the be- 
fendant ſixteen Hogſheads of 
Wine, (5c. that the Defendant 
in confideratione inde adtunc 
& ibidem did warrant the 
Wine to be good and merchan- 
dizable ; adtunc & ibidem ſhall 
be intended all at an Inſtant. 
. 5 „ 
Tenant for ninety- nine Years, if 
he ſo long live, Remainder to - 
'Truſtees to preſerve contingent 
Remainders, Remainder to his 
| firſt and other Sons in Tail, 
Remainder to the Heirs Male 
of Tenant for Years, Remain- 
der to Thomas, Brother to the 
Tenant for Years, and to his 
Heirs Male, Tenant for Years 
having no Iſſue, the Truſtees 
convey to him, and he levies 
a Fine, and after ſuffers a 
Recovery; the Remainder of 
Thomas is barred by the col- 
lateral Warranty deſcended up- 
on him. 106 
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" Contained 7 in 77; Book 


mil. See Dev ife. 


The Law will by Conſlrutiion 
ſupply Words of Art in Fa- 


vour of a Teſtator's Intent, | 
who is ſuppoſed * comſilii. 


Page 19 
Two Perſons who were two. of 


the three Witneſſes to a Will 
of Lands, purporting to be 
. 3 according to the Statute, 
Evidence that the Teſta- 

SA id not publiſh the Will ; 


1 the Court directed the Jury to 


find it a good Will upon col- 
lateral Proof to fortify it, and 
committed the Witneſſes; ſo 
likewiſe where two gave Evi- 
. dence that the Teſtator was 
| Non compos, and the third 
Witneſs who was the Scrivener 


who wrote the Will, that he | 


was: 79 

One before the Aa of Frands: 
Cc. makes his Will, and ſigns 
it, declaring it to be his Will. 
in the Preſence of one Wit. 


"this not within the A. Page 


A Will wrote by the Hand o& 
the Teſtator, and declared in 
the Preſence of three Witneſ- 

| fes, though not ſigned by him 
in ſuch Preſence; a good Will, 

__ Lid. 

One makes his Will, ſigns it, 
and declares it in the Preſence 
of three Witneſſes, then does 
an Act which amounts to a 

Revocation, and then re- 5 

liſhes his Will in the Preſence 

of two Witneſſes; a roms? 
Will; Quere. 5 

A general ſubſequent Clauſe in 
a Will ſhall never be extended 
further than the firſt Clauſe 

which is ſpecial. 319 

If there are three ſubſeribin 8 
Witneſſes to a Will, this is 
ſufficient within the Statute of 
Frauds and Perjuries, though 

upon the Trial one of them 
would not ſwear, er, he ſaw 
the Teſtator ſeal and publiſh 
his Will, if it be —. to be 
his Hand, and that he ſet it 


neſs, and dies after the Act 


3 


as a Witneſs to the Will. 413 
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Chancery. To which is added the Caſe of the Earl of Coventry, 


concerning the defective: Execution of Powers. Lately y adjudged in | 


the High Court of Chancery. By Achiva Francis of the Midale ; 


Temple, Eſq; Price 74. Gd. 


An Inſtitute of the Laws 6f Eig lud: Or the Lis of Basa 


in their natural Order, according 2 common Uſe. Publiſhed for 


the Direction of young Beginners, or Students in the Law; and f ; 
others that deſire tõ have à general Knowledge in our Common 


and Statute Laws; In four Books: By Thomas Wood, Trs find 


Barriſter at Law. The fourth Edition corrected; » eee, | 
A Law Dictionary: Or the Interpreter of Words and'Tams ſed 


5 r in the Common or Statute Laws of Great e * in 


Tenures and jocular Cuſtoms: Firſt publiſhed by the leatned Pr. 
Cowell, and in this Edition very much augmented and imptued, 

by the Addition of many Thouſand Words, found in out EHiſtories, © 

Antiq W Cattularies, Rolls, Regiſters, and other manuſcript R- 

t he än- 

tient Names of Places in Great. Britain; and the other of the anti- 

ent Surnames; both of them very neceſſary, for the Uſe of ay Wen —_ 


cords : Wi 


an Appendix, containing two Tables; one of 


* oonverle with antient Deeds, Charters, c. 


Ihe firſt: Part of the Inſtitutes of the Laws of England Or 4 1 
Commentary upon Littleton, not the Name of the Author my, 
but of the Law it ſelf. Alſo three learned Tracts of the ſame au- 
_ thor: The firſt, his Reading upon the 27th of Fdward the Fuſt, 
Entituled, T he Statute of Levying Fines : The ſecond; Of Bail © © 


and Mainpriſe : And the third, his compleat Copyholder. The E. 


leventh Edition, (carefully corrected from the many Errors of for- 
mer Impreſſions: ) To which is added the Treatiſe of the Old Te- 
nures of the Laws of Exgland : With two new Tables, and many © 


References to the MA Law Caſes, never printed before, and 


diſtinguiſhed from the Old References by this Mark (4): By Ea- 


ward Coke, Eſq;. 


Caſes argued and adjudged in the High Court of Chancery. Pub” "= 
liſhed from the Manuſcripts of Thomas Pernon, late of the Mid. 
dle Temple, Eſq; By Order of the High Court of Chancery. 12 


two Volumes. 
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Axims of 8 8 ious 108 4 prove by: Caſes; © den ; 
of the Books of the beſt Authorityg'in\the-Bigh!CourtCof 


OS. 


Iiſtitutio Legalis : Or an n Introduction to the Study and practice | z 1 
of the Laws of England, as now regulated and amended by ſeveral EY 
late Statutes: Divided Into four Parts, pig. 1. The Practice of the 


Court of King's Bench. 2. The Practice of the Court of Common 


Pleas. 3. The Nature of all Actions uſually brought in either of the 


ſaid Courts, 4. the Order and Method of Pleading ; with uſeful 


Precedents throughout; and a compleat Table to the Whole. Ihle 
third Edition, with large Additions : By William Bobon of the Mid- = 


dle Temple, BG Price 6 5 
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